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lit  THI 


APPELLATE  GODR'fS  OF  ILLINOIS. 


Second  District — May  Term,  1882, 


Chicago  and  North  Western  Railroad  Company 

^'  12      17 

Bradford  C.  Church  et  al.  -^JS 

ja    B04| 

1.  CoNWKCTiNO  LINKS— Liability  of  co&tmon  carrier  betond  its 
LIKE — Limitation  in  receipt.— Where  goods  are  receiyed  by  a  common 
carrier,  marked  for  transportation  to  a  place  beyond  its  line,  and  the  bill  of 
lading  limited  the  common  law  liability  of  the  carrier  to  safe  carriage  over 
its  own  line.  Held,  that  the  inhibition  contained  in  Chap.  114,  §  82,  R. 
8. 1874,  does  not  apply  to  a  case  where  the  carrier  is  under  no  obligation  at 
common  law  to  undertake  to  carry  goods  beyond  its  own  line. 

2.  Contract  necessary — Prima  facie  byidbncb  of  such  contract — 
How  RBBCTTED. — No  common  law  obligation  attaches  to  carry  safely  beyond 
its  own  line  until  there  is  a  contract  to  carry  beyond  its  line.  The  mere  re- 
reception  by  the  carrier,  of  goods,  marked  for  transportation  to  a  place 
beyond  its  line,  may  be  prima  facie  evidence  of  such  a  contract  but  the  in- 
sertion in  the  bill  of  lading  of  a  limitation  of  the  contract  of  carriage  to  its 
own  line,  brought  to  the  notice  of  and  accepted  by  the  shipper,  will  rebut 
such  evidence. 

Appeal  from  the  Circnit  Conrt  of  Whiteside  connty;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed 
December  28,  1882. 

Mr.  B.  G.  Cook,  for  appellant;  that  in  this  State,  a  common 
carrier  receiving  goods  marked  for  transportation  beyond  its 
own  line,  is  prima  facie  construed  a  contract  for  through 
transportation,  but  the  carrier  may  restrict  its  liability  to  its 
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18  Appellate  Courts  of  Illinois. 

C.  &  N.  W.  R.  R.  Co.  V.  Church  et  al. 

own  line,  by  a  clanse  in  the  receipt,  understood  and  assented 
to  by  the  shipper,  cited  Erie  R.  R  Co.  v.  Wilcox,  84  III.  239; 
I.  C.  R  R.  Co.  V.  Copeland,  24  III.  332;  I.  C.  R  R  Co.  v. 
Johnson,  34  111.  389;  I.  C.  R  R  Co.  v.  Fran  ken  ber^,  54  111. 
88;  People  v.  C.  &  A.  R  R  Co.  55  111.  95;  C.  &  N.  W.  Ry.  Co. 
V.  Montfort,  GO  111.  176;  U.  S.  [Express  Co.  v.  Haines,  67  111. 
137;  C.  &  N.  W.  Ry.  Co.  v.  Pei>ple,  56  111.  365. 

Unless  the  common  law  forbade  appellant  from  restrictinor 
its  liability  to  its  own  line,  the  restriction  in  the  bill  of  lad- 
ing is  not  a  limitation  of  its  common  law  liability:  U.  S.  St 
Louis  Ins.  Co.  v.  Rt.  L.  V.  T.  II.  &  I.  R  R  Co.  24  Albany 
L.  J.  514;  R  R  Co.  v.  Pratt,  22  Wall.  123;  R  R  Co.  v. 
M'f 'g  Co.  15  Wall.  318;  Darling  v.  R  R  Co.  11  Allen,  295; 
Nntting  v.  R  R  Co.  1  Gray,  502;  Burroughs  v.  R  R  Co. 
100  Mass.  26;  R  R  Co.  v.  Berry,  68  Penn.  272;  Root  v.  R 
R  Co.  45  N.  Y.  524;  Babcock  v.  R  R  Co.  49  N.  Y.  491; 
Convers  v.  Trans.  Co.  33  Conn.  166;  Perkins  v.  R  R  Co.  33 
Vt.  673;  Express  Co.  v.  Rush,  24  Ind.  403;  McMillan  v.  R 
RCo.  10  Mich.  119;  Hoagland  v.  R  R  Co.  39  Mo.  451; 
Coates  V.  Express  Co.  45  Mo.  238;  Stewart  v.  T.  H.  &  T.  R  R 
Co.  U.  S.  C.  C.  E.  D.  Mo.  23  A.  L.  J.  35;  Grover  &  Baker  S.  M. 
Co.  V.  M.  P.  R  R  Co.  11  Cent.  L.  J.  65;  Watkins  v.  Terre 
Haute  R  R  Co.  8  Mo.  A  pp.  270;  Hadd  v.  Express  Co.  S.  C. 
Vt.  23  A.  L.  J.  96. 

The  delivery  of  the  bill  of  lading  by  appellant  and  its  accept- 
ance by  appellee  at  time  of  the  delivery  of  goods  constituted  a 
contract  between  the  parties  with  conditions  contained  in  bill  of 
lading:  Wertheimer  v.  R  R  Co.  9  Rep.  235;  York  Co.  v.  R. 
R  Co.  3  Wall.  107;  Bank  v.  Express  Co.,  93  U.  S.  174; 
Grace  v.  Adams,  100  Mass.  505;  McMillan  v.  R  R  Co.  16 
Midi.  79;  Hopkins  v.  Westcott,  6  Blatchf.  64;  Kirklaud  v. 
Dinsmore,  62  N.  Y.  191 

Messrs.  Bennett  &  Green,  for  appellees;  that  formerly  be- 
fore the  Statute  of  1874,  Chap.  27,  where  a  common  carrier  re- 
ceived goods  marked  to  aplacebej'ond  its  line,  without  any 
limitation  or  express  contract  as  to  the  place  of  delivery,  the 
law  implied  an  undertaking  to  deliver  at  the  place  designated, 
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cited  Angell  on  Carriers,  §  95;  I.  0.  R  R.  Co.  v.  Johnson, 
34  111.  389;  I.  C.  B.  R.  Co.  v  Frankenberir,  64  111.  88;  Mil. 
&  St.  Pan!  R  R.  Co.  v.  Smith,  74  111.  197. 

Carrier  was  liable  for  loss  of  goods  unless  the  loss  was 
caused  by  act  of  God  or  the  public  enemy:  Cooley  on  Torts, 
640 ;  Edwards  on  Bailments,  §§  532-616;  Mil.  &  St.  Paul  R. 
R.  Co.  V.  Smith,  74  111.  197. 

The  delivery  of  goods  to  any  person  other  than  consignee 
was  negligence:  Angell  on  Carriers,  §  282;  Mich.  S.  &  N.  I. 
R.  R  Co.  V.  Day,  20  111.  375;  Indianapolis  &  St  L.  R  R 
Co.  V.  Herndon,  81  111.  143;  Am.  Ex.  Co.  v.  Greenhalgh,  80 
111.68. 

Common  carrier  could  not,  even  by  special  contract,  exempt 
himself  from  liability  for  acts  of  negligence:  Oppenheimer 
&  Co.  V.  U.  S.  Ex.  Co.  69  111.  62;  Price  v.  O.  &  S.  R  R  Co. 
50  N.  Y.  213. 

Against  other  common  law  liabilities  carrier  might  exempt 
himself,  though  a  notice  merely  was  not  sufficient:  W. 'Trans. 
Co.  V.  Newhall,  24  111.  466. 

Where  consisrnor  at  the  shipping  of  the  goods,  received  and 
with  full  knowledge  assented  to  a  bill  of  lading  containing  ix 
limitation  of  carrier's  common  law  liability,  he  was  bound 
thereby:  Field  v.  C.  R  I.  R  R  Co.  71  111.458;  Anchor 
Line  v.  Dater,  68  111.  870. 

In  some  States,  acceptance  of  such  receipt  vf^%  j/riina  facie 
evidence  of  assent:  Strohn  v.  D.  &  Mil.  R.R  Co.  21  Wis.  554. 

As  to  change  made  by  statute:   R  S.  Tex.  1879,  Art.  278; 
la.  Code,  §  1308;  R  S.  111.  1874,  Chapters  27  and  114;  Brush 
V.  S.  A.  &  D.  R  R  Co.  43  la.  554;    McCoy  v.  K.  &  D.  M. 
R  R  Co.  44  la.  424;    McDaniel  v.  Chicago  R  R.  Co.  24  la.  . 
412:  M.  D.  Trans.  Co.  v.  Theilbar,  86  III.  71. 

Where  shipper  takes  receipt  with  limitation  conditions  an- 
nexed, and  is  silent,  the  presumption  is  that  he  relies  upon 
the  law  for  the  security  of  his  rights:  R.  R  Co.  v.  Mfg.  Co. 
16  Wall.  818. 

Receipt  is  to  be  construed  strictly  against  carrier:  Edsall  v. 
Camden  &  Amboy  R  R  Co,  50  N.  Y.  661;  Menzell  v.  R 
R  Co.  1  Dillon,  U.  S.  531. 
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Where  freight  is  shipped  in  a  through  car  and  there  is  a 
community  of  interest  in  the  freight  of  two  roads,  the  lirst 
road  is  liable  as  on  a  through  freight  contract:  T.  P.  &  W. 
K.  R  Co.  V.  Merriraan,  52  III.  123;  I.  C.  R  R  v.  Franken- 
berg,  54  111.  88. 

Lacey,  J.  The  appellants  were  sned  by  appellees  as  com- 
mon carriers  to  recover  for  tlie  loss  of  sixty-five  barrels  of 
flour  and  eighty-one  bags  of  bran  and  middlings  which  they 
claim  the  former  agreed  to  transport  from  Sterling,  in  the 
State  of  Illinois,  to  North  Anson,  in  the  State  of  Maine,  and 
there  deliver  to  the  shippers'  order  alleging  also  as  a  breach 
that  the  goods  were  carried  carelessly  and  negligently  and 
delivered  to  one  C.  C.  Beal  without  any  order  or  authority  of 
appellees,  and  were  thereby  wholly  lost. 

The  second  count  in  the  declaration  avers  that  the  goods 
were  to  be  transported  the  length  of  appellant's  line  from  a 
point  in  Whiteside  county  to  the  city  of  Chicago  and  there 
delivered  to  the  National  Dispatch  Freight  Line  at  the  eastern 
terminus  of  the  appellant's  road.  That  the  goods  were  re- 
ceived marked  to  be  delivered  to  appellees'  order  at  North 
Anson,  Me.  That  the  Dispatch  Line  was  a  connecting  com- 
mon carrier.  That  it  became  the  appellants'  duty  to  safelj'- 
transport  the  goods  to  Chicago  and  deliver  them  to  the  Na- 
tional Dispatch  Line.  That  appellant  in  delivering  the  goods 
neglected  to  inform  that  line  as  to  the  destination  of  the 
goods,  and  in  consequence  thereof  the  goods  were  lost  and 
were  delivered  to  a  i>erson  other  than  the  consignees  or  their 
agents. 

The  third  count  was  like  the  first.  To  this  declaration  the 
plea  of  general  issue  was  filed. 

There  is  no  evidence  to  support  the  second  count. 

The  National  Dispatch  Line,  or  Michigan  Central  Eailway 
Co.,  one  of  the  connecting  lines  and  designated  by  the  Dis- 
patch Line  for  the  transportation  of  the  freight,  had  as  much 
notice  as  to  whom  the  goods  were  to  be  delivered  as  appel- 
lant, as  shown  by  the  receipt  which  it  had  given  for  the  goods. 
The  facts  are  stated  by  agreement  on  file  in  this  case. 
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The  main  question  seems  to  be,  what  was  really  the  con- 
tract between  the  appellant  and  appellee  in  i-egard  to  the 
place  where  the  goods  were  to  be  delivered. 

If  the  contract  was  that  the  goods  were  to  be  shipped  by 
the  appellant  and  delivered  to  the  order  of  the  appellees  at. 
North  Anson,  Me.,  it  would  be  responsible  for  the  safe  deliv-. 
ery  of  the  goods  as  common  carriers;  on  the  other  hand,  if  the 
contract  of  shipment  was  that  it  should  only  ship  the  goods 
to  the  east  end  of  their  line  at  Chicago  and  there  to  deliver 
them  to  the  National  Dispatch  Line  to  be  by  it  transported  to 
their  final  destination,  then  appellant's  liability  would  cease 
at  such  delivery.  The  case  was  tried  by  the  court  without  a 
jury  upon  an  agreed  state  of  facts,  from  which  it  appears  that 
the  shipment  was  made  and  bill  of  lading  issued,  and  at  the 
time  given  to  appellees,  with  full  knowledge  on  their  part  of 
the  contents  thereof.  The  material  parts  of  the  bill  of  lading 
or  receipt,  are  as  follows: 

"  Sterling,  III.,  Dea  15, 1876. 

"Rec'd  from  Church  &  Patterson  in  apparent  good  order, 
by  the  Cliicago  &  Northwestern  Railway  Co.,  the  following 
described  packages  marked  and  numbered  as  per  margin,  sub- 
ject to  the  conditions  and  regulations  of  the  ])ublished  tariff  of 
the  said  company,  to  be  transported  over  the  line  of  this  rail- 
way to ,and  delivered  after  payment  of  freight  in  like 

good  order  to  the  National  Dispatch  Line — a  company  or 
carrier — (if  the  same  are  to  be  forwarded  beyond  the  lines  of 
the  company's  road),  to  be  carried  to  the  place  of  destination, 
it  being  expressly  agreed  that  the  responsibility  of  this  com- 
pany shall  cease  at  this  companj^'s  depot  at  which  the  same 
are  to  be  delivered  to  such  carrier;  but  this  company  guaran- 
tees that  the   rate  of  freight  for  the  transportation  of  said 

packages  from  the  place  of  shipment  to shall  not  exceed 

per ,  and  charges  advanced  by  this  company,  etc. 

"It  is  further  especially  agreed  that  for  all  loss  or  damage 
occurring  in  the  transit  of  said  packages  the  legal  remedy 
shall  be  against  the  particular  carrier  or  forwarder  only  in 
whose  custody  the  said  packages  shall  be  at  the  time  of  the 
happening  thereof,  it  being  understood  that  the  Chicago  & 
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Northwestern  Eailway  Co.  assumes  no  other  responsibility  for 
their  safe  carriage  or  sal'etj  than  may  be  incurred  on  its  own 
road."  The  receipt  was  si^ed  by  the  agent  and  the  packages 
were  marked  "  Order  of  Church  &  Patterson,  notify  C.  C.  iJeal, 
North  Anson,  Maine.'' 

The  goods  were  shipped  by  appellant  to  Chicago  and  there 
tamed  over  to  the  Michigan  Central  R,  R.  Co.  by  order  of  the 
National  Dispatch  Line  and  shipped  through  to  North  Anson, 
Me.,  by  it  and  the  connecting  lines  and  then  delivered  to 
C.  C.  Beal  without  order,  by  means  of  which  the  goods  were 
lost;  judgment  was  rendered  for  appellees  for  $^1^50.36. 

It  is  claimed  on  the  part  of  the  appellant  that  by  the  receipt 
and  bill  of  lading  delivered  at  the  time  of  shipment  to  appel- 
lees, it  was  not  liable  for  any  losses  occurring  beyond  its  own 
lines,  that  is,  beyond  Chicago.  That  the  limitation  in  regard 
to  its  liability  contained  in  the  receipt  was  binding  on  the  ap- 
pellees. 

It  is  claimed  on  the  part  of  the  appellees  that  no  such  limi- 
tation as  that  contained  in  the  bill  of  lading  limiting  the  com- 
mon law  liability  which  attached  to  appellant  upon  receiving 
the  packages  marked  to  be  transported  outside  of  this  State  to 
safely  carry  the  goods  to  the  point  marked  thereon,  can  be 
valid  on  account  of  the  inhibition  contained  in  the  following 
statute,  viz..  Chap.  114,  Sec.  82:  **That  whenever  any  prop- 
erty is  received  by  any  railroad  corporation  to  be  transported 
from  one  place  to  another,  within  or  without  this  State,  it 
shall  not  be  lawful  for  such  corporation  to  limit  its  common 
law  liability  safely  to  deliver  such  property  at  the  place  to 
which  the  same  is  to  be  transported  by  any  stipulation  or  lim- 
itation expressed  in  the  receipt  given  for  the  safe  delivery  of 
such  property."  It  is  contended  on  the  part  of  the  appellant 
"that  there  could  be  no  common  law  liability  attach  to  carry 
the  goods  to  the  State  of  Maine,  beyond  the  terminus  of  its  own 
line,  unless  it  actually  received  them  for  that  purpose." 

That  there  was  no  common  law  obligation  to  receive  the 
goods  to  be  chipped  beyond  the  terminus  of  its  own  line. 
Therefore  it  is  argned  that  the  liability  of  the  appellant  might 
be  limited  to  tlie  damage  or  loss  resulting  to  the  goods  while 
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on  its  own  line,  even  by  stipulation  in  the  receipt  or  bill  of 
lading,  and  not  be  obnoxious  to  the  provisions  of  the  statute. 

We  are  inclined  to  hold  that  the  common  law  liability  con- 
templated by  the  statute  is  the  common  law  liability  which 
attaches  to  the  common  carrier  from  the  fact  of  the  contract 
to  carry.  That  it  does  not  apply  to  a  case  like  this  where  the 
carrier  is  under  no  obligation  at  common  law  to  undertake  to 
carry  goods  beyond  its  own  line.  No  common  law  obliga- 
tion attaches  to  carry  safely  according  to  the  rules  of  the 
common  law  until  there  is  a  contract  for  carriao^e  actual! v 
made  to  carry  beyond  appellant's  line.  Then  and  not  till  then 
does  the  common  law  liability  attach  to  safely  carry  such 
distance. 

It  is  true  it  has  been  held  by  the  Supreme  Court  of  this 
State  that  if  the  carrier  received  the  goods  marked  to  a  desti- 
nation beyond  its  own  line,  that  then  the  presumption  of  the 
law  is  that  it  was  a  contract  of  carriage  to  the  place  nfarked 
on  the  goods  and  all  the  common  law  liability  attaches.  The 
court  say  that  such  is  the  common  law  in  this  State  and  at  pres- 
ent in  England,  but  such  is  not  the  rule  in  many,  andperliaps 
of  the  most  of  the  States  of  the  Union.  This  rule  was  estal)- 
lished  by  the  Supreme  Court  as  the  law  of  this  State  as  early 
as  the  case  of  I.  C.  R  R.  Co.  v.  Frankenberg  et  al.  54  111.  88, 
and  has  been  adhered  to  ever  since:  Erie  R.  R.  Co.  v.  Wilcox, 
84  111.  239;  the  Milw.  and  S.  P.  Ry.  Co.  v.  Smith,  74  111.  197. 
The  reception  of  the  goods  so  marked  is,  as  was  said  by  the 
court  in  Erie  R  R.  Co.  v.  Wilcox,  prima  facie  evi- 
dence of  through  carriage  subject,  it  must  be  presumed,  to 
be  controlled  by  a  different  contract.  The  taking  possession 
of  the  goods  for  shipment  and  the  bill  of  lading  may  be  one 
and  the  same  transaction  and  the  bill  of  lading  maj'  explain 
the  prima  faeie  case  of  through  carriage  resulting  from  the 
reception  of  the  goods  marked  *'  tlirough.'*  And  in  this  case 
according  to  the  agreement  we  think  it  does.  The  receipt 
shows  that  the  appellant  was  only  to  carry  the  goods  to  the 
end  of  its  own  line,  and  there  deliver  them  to  another  to  be 
by  it  transported  to  North  Anson,  Me.,  expressly  exempting 
itself  from  liability  beyond  its  own  line,  and  the  appellees 
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took  and  accepted  such  receipt  with  full  knowledge  of  its  pro- 
visions, and  we  think  presumably  intending  to  accept  its  con- 
ditions as  the  contract.  The  simple  delivery,  however,  of  tlie 
receipt  to  the  shipper,  would  not  be  conclusive  upon  him  as 
to  the  contracts  contained  in  it:  Field  v.  C.  R.  I.  &  P.  R.  R. 
Co.  71  111.  458;  Merchants  Dis.  Trans.  Co.  v.  Leysor,  89  111. 
43. 

Then  according  to  the  asrreed  state  of  facts  at  the  time 
the  goods  in  question  were  received  for  transportation,  it  was 
understood  and  agreed  between  the  parties  that  appellant 
was  only  to  transport  the  goods  from  Sterling  to  the  end  of 
its  line  at  Chicago,  and  that  it  should  not  be  responsible  after 
Its  delivery  of  the  goods  to  the  National  Dispatch  Line. 
This  was  the  condition  upon  which  the  goods  were  received. 
They  were  not  then,  in  the  language  of  the  statute,  received 
to  be  transported  beyond  the  limits  of  the  State. 

The  statute  seems  not  to  prohibit  the  carrier  from  contract- 
ing by  means  of  a  clause  in  the  bill  of  lading  or  the  receipt 
for  the  goods  as  to  the  distance  they  shall  be  transported, 
especially  if  the  point  be  beyond  its  own  line  of  road. 

We  think  the  intention  of  the  statute  was  to  prevent  a  com- 
mon carrier  from  inserting  a  clause  in  its  receipt  which  should 
in  any  event  compel  the  shipper  to  relinquish  his  right  to  in- 
sist on  any  of  the  carrier's  common  law  liability  when  the 
property  was  to  be  carried  on  the  line  of  the  shipper's  road, 
or  may  be  to  any  point  to  which  the  goods  had  been  contracted 
to  be  carried,  but  not  to  prevent  the  carrier  by  means  of  such 
clause  to  limit  its  contract  of  carriage  to  its  own  line  of  trans- 
portation. 

The  case  of  the  T.  P.  &.  W.  R.  R.  Co.  v.  Merriman,  52  111. 
123,  is  cited  by  the  appellees  to  show  that  these  goods  were 
shipped  as  through  freight  without  limitation,  but  examination 
of  the  proof  and  the  facts  in  that  case  will  show  qnite  a  dif- 
ferent case  from  this  and  we  do  not  think  it  in  point. 

The  judgment  is  therefore  reversed. 
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The  Town  of  Ashkum 

V. 

Andrew  J.  Lake  et  al.  jf  ^^ 

» 

1.  Approval  OP  OFFICIAL  BOND — ^Cak  not  show  conditional  deliv- 
KRr. — A  town  clerk  objected  to  the  official  bond  offered  by  the  supervisor  of 
the  town,  bat  upon  the  promise  to  get  farther  security,  took  the  bond  and 
placed  it  among  the  town  papers,  as  such,  and  permitted  the  supervisor  to 
file  his  oath  of  office  and  discharge  his  official  duties.  The  promise  was  never 
fulfilled  and  the  supervisor  absconded.  Action  was  brought  upon  the  official 
bond  and  the  plea  of  non  est  factum  was  made.  Held,  that  the  bond 
was  good  and  that  the  clerk  could  not  be  heard  to  declare  that  the  bond  was 
not  accepted.  If  he  did  not  approve  and  accept  the  bond,  it  was  his  duty 
to  reject  it  entirely  and  not  receive  it  into  his  hands. 

2.  Liability  of  suretfes. — ^The  statute  requiring  a  town  clerk  to 
approve  a  bond  was  made  for  the  security  of  the  public  and  not  for  the  bene- 
fit  of  the  bondsmen  and  the  sureties  can  not  object  that  the  bond  was  not 
approved  in  the  manner  provided  by  law.  Where  sureties  sign  a  bond  un- 
conditionally, without  any  understanding  that  other  securities  shall  be  pro- 
cured, they  can  not  complain  that  afterward,  by  an  agreement  of  the  super- 
visor with  the  town  clerk,  there  was  to  be  other  security  and  that  none  was 
procured. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed 
December  28,  1882. 

Messrs.  Kay  &  Euans,  for  appellant;  cited  R.  S.  111.  1880, 
Chap.  139,  Art.  11,  §  1. 

Hearsay  evidence  is  inadmissible:  Morrell  v.  Dixfield,  30 
Me.  157;  Corinna  v.  Exeter,  13  Me.  321. 

Obligors  on  official  bonds  are  liable  as  upon  statutory  un- 
dertakings, and  technical  objections  are  disregarded:  State  v. 
Fredericks,  8  Ta.  553;  McCroskey  v.  Riggs,  17  Miss.  107; 
Dutton  V,  KeUey,  2  Wend.  615;  Skellinger  v.  Yendes,  12 
Wend.  306;  McClain  v.  Buchanan,  8  Jones  (N.  C.)  L.  444; 
Reid  V.  Humphrey,  Jones  (N.  C.)  L.  258;  Shipman  v.  Mc- 
Minn«  1  Wins.  (N.  C.)  122;  Mussulman  v.  Commonwealth, 
7  Pa.  240;  Monteith  v.  Commonwealth,  15  Va.  172;  State  v. 
toomer,  7  Rich.  (S.  Ci)  216;.  State  v.  McAlpin,  4  Ired.  (N. 
C.)  L.  140;  State  v.  Perkins,  10  Ired.  333. 
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• 
Delivery  of  a  bond  to  payee  or  bis  ap;ent  is  absolute,  and 

can  not  be  controlled  by  parol:     Madison  Co.  v.  Stevens,  10 

Ind.  1. 

A  bond  can  not  be  delivered  to  obligee,  or  to  one  of  several 
obligees,  as  an  escrow:  Moss  v.  Riddle,  5  Cranch,  351;  State 
V.  Chrisinan,  2  Ind.  126;  Blume  v.  Bowman,  2  Ired.  (N.  C.) 
L.  338;  Mailer  v.  Fletcher,  27  Gratt  403. 

The  defect  in  the  approval  of  a  sheriff's  bond,  can  not  avail 
the  sureties:  People  v.  Edwards,  9  Cal.  286;  Mendocino  Co. 
V.  Morris,  32  Cal.  145;  Green  v.  Ward  well,  17  111.  278. 

As  to  approval  of  a  bond:  McLean  v.  Stat«,  8  Heisk.  22; 
Bartlett  v.  Board  of  Education,  59  111.  364;  Waldo  v.  Averett, 
1  Scam.  487. 

The  possession  of  a  bond  by  obligee  \^  prima  fdcie  evidence 
of  its  delivery:  Comstock  v.  Gage,  91  111.  328. 

A  bond,  found  among  the  files  of  the  office  of  a  town  clerk, 
will  be  presumed  to  have  been  lodged  there  as  an  official 
bond:  Shattuck  v.  People,  4  Scam.  477;  McElliauou  v.  Wash- 
ington County,  54  111.  163. 

Messrs.  Doyle  &  Mobris,  for  appellees;  as  to  what  constitutes 
a  delivery  of  a  bond,  cited  Uair,  U.  S.  16  Wall.  1;  Pawling  v. 
U.  S.  4  Cranch,  209. 

The  language  used  by  counsel  f  jr  appellees,  "  and  now 
come  defendants,  etc.,"  does  not  constitute  the  entry  of  appear- 
ance of  Lake,  he  not  being  found  or  served  with  process: 
Kerr  v.  Swallow,  33  111.  379;  Klemin  v.  Devres,  28  111.  317; 
Kenyou  v.  Shreck,  52  111.  382;  Jones  v.  Byrd,  74  111.  115; 
i?nman  v.  AUport,  65  111.  540. 

Exceptions  must  be  taken  and  filed  in  court  below,  to  be 
assigned  for  error  here:  German  Fire  Ins.  Co.  v.  Gerber,  4 
Brad  well,  222;  Irwin  v.  Butts,  65  111.  347;  Seible  v.Vaughau, 
69  111.  257. 

Lacey,  J.  This  was  an  action  of  debt  on  the  official  bond 
of  Andrew  J.  Lake,  a  supervisor  of  the  appellant,  the  Town 
of  Ashkum.  The  verdict  was  for  the  defendants,  appellees 
Keynolds    and  Blazey,  Lake  not   having  been  served  with 
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summons  and  not  appearing.     Lake  was  twice  elected  and 
served  lor  the  year  1877. 

He  was  again  re-elected  in  the  spring  of  1S78,  and  signed 
the  bond  in  snit  with  the  appellees  as  his  sureties,  who  signed 
tiie  bond  with  him.  Lake  acted  in  the  capacity  of  supervisor 
until  some  time  in  the  summer  of  1878,  when  he  absconded. 
Atlter  the  signing  and  leaving  the  new  bond  with  the  town 
clerk,  Heed,  there  was  in,  and  came  to  his  hands  as  super- 
visor the  sum  of  $381.44,  which  is  sought  to  be  recovered  in 
this  action.  The  appellants  interposed  the  plea  of  non  est 
factum,. 

Upon  the  trial  it  was  sought  to  be  shown  that  Reed,  the 
town  clerk,  never  approved  or  accepted  the  bond  in  suit  as 
the  official  bond  of  Lake,  and  that,  therefore,  the  bond  was 
void.  The  bond  was  not  marked  approved  by  the  clerk,  and 
it  was  not  contended  that  such  action  was  necessary  in  order 
to  make  the  bond  binding.  But  it  is  contended  that  the  clerk 
did  not,  in  fact,  approve  the  bond  or  accept  it  as  the  official 
bond  of  Lake,  and  this  is  the  main  and  only  question  in  the 
case.  Chap.  39,  Art  XI,  Sec  1,  requires  that  the  supervisor, 
before  entering  upon  the  duties  of  his  office,  shall  give  bond 
to  the  town  with  one  or  more  sureties,  in  double  the  amount 
of  money  which  may  come  into  his  hands  conditioned  for  the 
faithful  discharge  oi  his  duties  as  such  supervisor,  etc.,  such 
bond  to  be  approved  by  the  town  clerk  and  tiled  in  his  office, 
with  such  approval  indorsed  thereon.  Whenever  such  town  . 
clerk  shall  ascertain  that  such  bond  has  been  forfeited,  he 
shall  institute  suit  against  such  supervisor,  etc. 

The  bond  in  question  M^as  in  legal  form  and  in  the  penal 
sum  of  $1,000,  and  signed  by  Lake  and  the  appellees  as  his 
sureties. 

The  facts  in  the  case  are,  in  substance,  that  the  bond  in 
question  was  turned  over  by  Reed,  who  was  the  town  clerk  at 
the  time  the  bond  was  given,  in  the  spring  of  1878,  to  his  suc- 
cessor in  office  M.  R.  Munts,  in  the  ^pring  of  1879  as  the  offi- 
cial bond  of  Lake,  and  Munts  had  had  it  up  to  the  date  of 
trial.  There  appears  to  be  no  dispute  but  that  money  came 
to  the  bands  of  Lake  as  supervisor  alter  the  date  of  the  bund, 
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or  that  he  continued  to  act  as  supervisor  under  his  new  elec- 
tion, and  to  discharge  tlie  duties  of  his  office  with  the  knowl- 
edge of  the  town  clerk,  lieed,  as  well  as  the  sureties,  until  the 
time  he  absconded. 

To  defeat  the  recovery  on  the  bond  the  appellees  introduced 
Reed  to  show  that  he  never,  in  fact,  a|)proved  or  accepted  the 
bond  as  the  official  bond  of  Lake  while  acting  in  the  capacity 
of  town  clerk.  The  substance  of  his  testimony  is  that  on 
April  27  or  28,  1878,  Lake  presented  him  the  bond  signed  as 
it  was,  for  his  approval,  and  that  he  told  Lake  at  the  time  the 
bond  was  insufficient  and  that  he  would  not  accept  the  bond, 
and  Lake  said  he  would  get  further  security;  after  that  he 
had  several  conversations  with  Lake  about  getting  further 
security,  but  Lake  never  got  any  other  security.  Just  before 
Lake  went  away,  the  clerk  went  with  him  to  see  Reynolds  in 
regard  to  further  security,  but  none  was  got.  On  cross-ex- 
amination Reed  testified  that  he  took  the  bond  when  it  was 
handed  him  and  kept  it,  could  not  say  just  where,  in  his  desk, 
and  presumes  he  kept  this  bond  along  with  the  other  town  pa- 
pers, which  were  kept  all  together,  and  kept  the  papers  all  the 
time  for  two  years,  while  he  was  town  clerk.  Lake  told  him 
all  the  time  that  he  would  get  more  ])ersons  to  come  in  and 
sign  the  bond.     I  told  him  that  would  do. 

That  would  be  satisfactory  to  me  if  he  did  so.  In  answer 
to  questions  by  the  court  he  said  he  kept  the  bond  because 
Lake  promised  to  get  more  security;  he  wanted  me  to  retain 
the  bond,  also  stated  that  he  never  did  accept  the  bond. 

It  will  be  seen  that  the  appellees  signed  this  bond  as  the 
sureties'  of  Lake  unconditionally,  without  any  understanding 
that  other  securities  would  be  procured,  intending  that  the 
bond  should  be  accepted  as  their  bond  if  the  town  clerk  would 
accept  it,  they  have  no  complaints  to  make  that  there  was  to 
be  other  security,  and  that  none  was  procured. 

The  statute  requiring  the  town  clerk  to  approve  the  bond 
was  made  for  the  greater  security  of  the  public,  and  for  their 
benefit  and  not  for  the  benefit  of  the  bondsmen.  Lake  and 
his  sureties  can  not  be  heard  to  object  that  the  bond  was  not 
approved  in  the  manner  pointed  out  by  law.     Tlio  substance 
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of  the  transaction  is  tliat  Lake  filed  the  bond  with  Reed  as  his 
official  bond,  and  Beed  took  it  and  placed  it  on  file  among  the 
town  papers  as  sneh,  with  the  promise  that  other  names 
should  be  procured  to  it,  which  was  never  done.  Lake  in  the 
meantime  filed  his  oath  of  ofiice  with  Heed  and  went  on  dis- 
charging the  duties  of  his  office,  receiving  into  his  hands  the 
money  of  the  town,  with  Eeed's  knowledge,  and  while  Reed 
suggested  to  him  to  get  other  securities,  he  did  nothing 
more. 

The  bond  wag  turned  over  to  Reed's  successor  in  office  as 
the  official  bond  of  Lake.  The  question  as  to  whether  the 
bond  was  accepted,  is  one  of  law  as  well  as  fact,  and  we 
think  it  is  not  competent  for  Reed  to  state  now  after  all  his 
official  acts,  that  he  did  not  accept  the  bond,  in  other  words, 
that  while  he  took  the  bond  and  placed  it  on  file  among  the 
town  papers,  and  allowed  Lake  to  fill  the  office  without  objec 
lion  or  protest,  he  had  a  mental  reservation  of  disapproval  of 
the  bond  and  did  not  intend  to  accept  it. 

To  allow  the  bond  to  be  thus  defeated  would  be  a  fraud 
upon  the  rights  of  the  public:  State  v.  Frederick,  8  Iowa,  553. 
For  authorities  holding  doctrines  analogous  in  principle,  we 
cite  Green  v.  Wardell,  17  111.  278;  Comstock  v.  Gage,  91  III. 
328;  Waldo  v.  Averett,  1  Scam.  487;  Babbett  y.  Board  of 
Education,  59  111.  864;  McCraskey  v.  Riggs,  17  Miss.  107; 
Jones  V.  State,  7  Mo.  81;  Dutton  v.  Kelsey,  2  Wend.  615; 
Skelinger  v.  Yends,  12  Wend.  806;  Mussel  man  v.  Common- 
wealth, 7  Pa.  St.  240. 

If  the  town  clerk  did  not  approve  of  the  bond  and  accept 
it,  it  was  his  duty  to  reject  it  entirely  and  not  receive  it  at  all 
into  his  hands,  but  having  received  it  he  gave  Lake  the  color 
of  authority  to  perform  the  duties  of  the  office  and  the  bond 
should  be  held  good  for  any  default  "The  liability  of  the 
sureties  on  the  official  bond  of  the  county  treasurer  is  not 
affected  by  the  fact  that  it  was  approved  b}''  the  county  judge 
who  had  no  authority  to  give  such  approval ":  Mendocino 
Co.  r.  Morris,  S2  Cal.  145.  Many  authorities  are  to  the  effect 
that  tbe  delivery  of  a  bond  to  the  payee  or  his  agent,  is  abso- 
lute and  its  effect  can  not  be  controlled  by  parol.    It  can  not 
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be  shown  that  it  was  a  conditional  delivery:  Madison  Co.  v. 
Stevens,  10  Iiid.  1 ;  Moss  v.  Riddle,  5  Cranch.  351 ;  State  v. 
Crisman,  2  Ind.  126;  Blume  v.  Bowman,  2  Ind.  (N.  C.  L.)  338. 

The  bond  could  not  be  delivered  to  the  appellant  except 
throngh  its  legal  agent.  The  clerk  was  authorized  by  statute 
to  accept  the  bond,  and  having  done  so  and  placed  it  on  file, 
the  rights  of  the  town  became  fixed,  and  the  officer  having 
acted  under  it,  is  too  late  to  now  claim  that  it  was  never  ac- 
cepted by  the  clerk.  It  is  not  necessary  to  notice  the  objection 
to  the  instructions,  as  according  to  the  view  we  take  of  the 
case,  any  instruction  that  would  give  the  jury  the  right  to 
defeat  the  bond  under  the  evidence  as  it  is,  on  the  grounds 
that  the  bond  was  not  accepted  by  the  clerk,  would  be  errone- 
ous and  the  court  can,  on  a  new  trial,  govern  itself  accordingly* 

For  these  reasons  the  judgment  is  reversed  and  the  canse 
remanded. 


Pkudent  Vadbotjker  et  al. 

V. 

Bernard  Gravelot. 

Evidence  tnbupficient  to  sustain  vkrdtct. — ^From  the  evidence  in 
this  case  the  court  is  of  the  opinion  that  Colby  was  a  mere  spectator 
and  did  not  participate  in  any  way  in  either  the  taking^  or  selling  of  the 
goods  in  question,  and  that  the  evidence  against  him  was  clearly  insuffi- 
cient to  sustain  the  verdict  of  the  juiy. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Feankltn  Blades,  Judge,  presiding.  Opinion  iiled  De- 
cember 28,  1882. 

Messrs.  Doyle  &  Morris,  for  appellants,  cited  Develing 
V.  Sheldon,  83  III.  392;  Decker  v.  Dupree,  75  III.  167;  2 
Grcenlf.  613-615,  R.  S.  1874,  Chap.  110,  §§43-45;  Switzer  v. 
Lottenville,  4  Brad  well,  220;  Sherwin  v.  The  People,  69  III. 
55;  Richard's  Iron  "Works  v.  Glennon,  71  III.  11. 
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Lacey,  J.  This  was  a  suit  in  trespass  to  personal  property. 
Plea  not  guilty  and  judgment  of  $175  against  all  the  above 
named  appellants.  It  appears  that  appellee  about  the  9th  or 
10th  of  July,  1879,  started  to  Kansas  on  a  visit  vrith  his  fam- 
ily, putting  his  goods,  consisting  of  a  billiard  table,  beer  faucet 
and  saloon  furniture  and  some  household  goods,  in  boxes, 
leaving  them  in  the  store  and  care  of  Mr.  Young,  giving 
Young  the  key  to  the  house.  Hearing  the  goods  were  taken, 
appellee  came  back  and  found  the  goods  were  taken  to  Clifton 
and  sold. 

There  was  no  plea  of  justification  interposed  and  it  only 
remained  for  appellee  to  show  the  trespass.  It  is  claimed  as 
one  ground,  and  the  main  one,  that  there  was  no  evidence 
against  appellant,  Gideon  A.  Colby,  connecting  him  in  any 
way  with  the  taking  or  selling  the  goods. 

It  appears  from  the  evidence  that  the  appellant  Vadbouker 
had  sued  out  a  writ  of  attachment  against  appellee  and  placed 
it  in  the  hands  of  appellant  Fcarce,  who  was  a  constable  to 
execute.  Only  one  witness  was  sworn,  Henry  C.  "Worfel,  who 
testified  to  anything  against  appellant  Colby.  He  testified 
that  he  saw  Pearce  take  the  goods  out  of  the  house,  and  saw 
the  house  broken  open.  The  witness  had  never  spoken  to 
Colby  about  the  matter.  Pearce  wanted  witness  to  go  with 
him,  said  he  was  going  to  take  the  goods  out  of  the  house. 
This  witness  testified  that  at  the  time  the  goods  were  taken  out 
of  the  house  by  Pearce,  there  was  present  Mr.  Pearce,  Mr. 
Colby,  Mr.  Louis,  and  he  didn't  know  but  there  was  some  one 
else. 

The  witness  further  testified  that  he  was  present  at  the  time 
the  goods  were  sold  by  Pearce,  and  that  appellant  Colby  was 
there,  and  he  did  not  remember  seeins^  the  others.  This  was 
all  the  evidence  in  any  way  connecting  appellant  Colby  with 
the  transaction.  There  was  no  proof  that  he  in  any  way  as- 
sisted, advised  or  encouraged  Pearce  to  make  the  levy,  nor 
does  it  appear  that  Pearce  in  any  way  needed  any  assistance 
to  make  the  levy. 

There  was  no  one  resisting  the  execution  of  the  writ,  or 
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doing  anything  to   make   it   necessary   for   Colby  to   assist. 
Colby  had  no  interest  in  the  matter. 

From  all  that  appears,  the  appellant  Colby  was,  at  the 
time  of  the  taking  the  goods  as  well  as  at  the  time  of  sale,  a 
mere  spectator,  not  in  any  way  participating  in  either  the  | 

taking  or  selling. 

We  think  the  evidence  as  against  him  is  clearly  insniBcient 
to  sustain  the  verdict  of  the  jury. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. 


Martin  Teal 

V. 

William  Meravey. 

1.  Agency — Admissions. — A  servant  to  drive  a  team  can  not  bind  his 
master  by  admissions  made  after  an  accident  in  regard  to  his  conduct  at 
the  time  of  the  accident,  which  were  mere  matters  of  opinion. 

2.  Impeachment  of  witness. — It  was  not  competent,  by  way  of  im- 
p Baching  the  testimony  of  the  servant  who  denied  the  admissions,  to  intro- 
duce other  witnesses  to  testify  that  such  admissions  were  made. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  tlie 
Hon.  George  W.  Stipp,  Judge,  presiding.  Opinion  filed  De- 
cember 28,  1882. 

Mr.  Samuel  Rioholson  and  Messrs.  Geo.  H.  Haight  and 
Geo.  C.  Coopeb,  for  appellant;  that  it  is  the  duty  of  a  person 
traveling  on  horseback  to  give  way  to  a  loaded  vehicle,  cited 
Beach  v.  Parmeter,  23  Penn.  196;  Washburn  v.  Tracy,  2 
Chipm.  136, 

As  to  cases  where  an  exception  will  be  made  to  the  j^eneral 
rule  of  contributory  negligence:  0.  &  A.  R  R.  Co.  v.  Becker, 
76  111.  25. 

A  witness  can  not  be  impeached  upon  immaterial  matter: 
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1  Wbarton  on  Ev.  §§  551-559;  Lane  v.  Brjant,  9  Gray,  245; 
Robinson  v.  Fitxshburg  R  R  Co.  7  Gray,  92. 

Instrnctions  must  not  only  be  correct  as  abstract  proposi- 
tions of  law,  but  must  be  applicable  to  the  facts  in  the  case: 
Lombard  v.  Martin,  39  Miss.  147;  Gorman  v.  Campbell,  14 
6a.  137;  McNair  v.  Piatt,  46  III.  211;  Atkinson  v.  Lester,  1 
Scam.  407;  Hesing  v.  McCloskcy,  37  111.  342;  South  Evans- 
ton  V.  Lynch,  1  brad  well,  63;  Harris  v.  Miner,  28  111.  135; 
Riley  v.  Dickens,  19  111.  29;  Barns  v.  Kelly,  41  Miss.  339; 
Hayes  v.  Hinds,  28  Ind.  531;  Southern  Ex.  Co.  v.  Newby, 
36  Ga.  635;  Ochiltree  v.  Carl,  23  hu  394;  Pasley  v.  Englisli, 
10  Gratt.  236;  Ward  v.  Henry,  19  Wis.  26;  Pittsburgh,  etc. 
R  R  Co.  V.  Krouse,  80  Ohio,  223. 

If  the  injury  was  willfully  committed  by  appellee,  appel- 
lant can  recover  without  even  showing  the  exercise  of  orditiary 
care:  C.  &  N.  W.  R  R  Co.  v.  Coss,  73  111.  394;  C.  B.  &  Q. 
R  R  Co.  V.  Lee,  68  111.  576;  C.  &  N.  W.  R  R  Co.  v.  Don- 
ahne,  75  HI.  106;  I.  C.  R  R  Co.  v.  Hetherington,  83  111. 
510;  Lafayette,  etc.  R.  R  Co.  v.  Adams,  26  Ind.  76;  Indian- 
apolis, etc  R  R  Co..  V.  McClure,  26  Ind.  370. 

An  instruction  is  erroneous  which  ivithdraws  from  the  jnry 
any  facts,  however  weak,  which  tend  to  prove  issue:  Edgar  v. 
McAm,  22  Ala.  796;  Homes  v.  State,  23  Ala.  17;  Cathron  v. 
Moore,  1  Ala.  423;  Toulmin  v.  Lessen,  2  Ala.  359. 

Mr.  L.  L.  Thompson  and  Mr.  C.  B.  Chapman,  for  appellee; 
that  where  a  carriage  and  a  horse  pass  on  the  road,  each  must 
keep  its  proper  side,  cited  Shearman  &  Redfield  on  Negli- 
gence, s§  308,  310;  Angell  on  Highways,  §§  328,  330,  331, 
334;  Oliphant's  Law  of  Horses,  166;  Turley  v.  Thomas,  8  C. 
&P.  103;  Dudley  v.  BoUes,  24  Wend.  464;  Clay  v.  Wood,  5 
Eap.  42. 

The  law  or  usage  of  the  road  is  not  the  criterion  of  negli- 
gence: Wayde  v.  Carr,  2  Dow.  &  Ry.  255. 

The  fact  that  the  road  ii^ough  and  rutty  is  no  excuse:  Ear- 
ing V.  Lansing,  7  Wend.  185. 

Although  the  law  imposes  upon  a  party  the  duty  of  turning 
vou  zn.  s 
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to  the  riglit,  yet  liis  disregard  of  that  duty,  will  not  justify  a 
traveler  on  the  proper  side  of  the  road,  in  carelessly  permitting 
himself  to  be  injured:  Parker  v..  Adams,  12  Met.  415;  Ken- 
nard  v.  Barton,  12  Shepley  89;  Pluckwell  v.  Wilson,  5  C.  & 
P.  375;  Williams  v.  Holland,  6  0.  &  P.  23;  Harpell  v.  Cur- 
tis, 1  Smith  (N.  T.),  78;  Brooks  v.  Hart,  14  N.  H.  307; 
O'Maley  v.  Dorm,  7  Wis.  236;  Davies  v.  Mann,  10  M.  &  W. 
B.  546;  Bridge  v.  Grand  June.  R  R.  Co.,  3  M.  &  W.  246. 

Where  the  injury  arises  from  plaintiff's  want  of  ordinary 
care,  he  can  not  recover:  Washburn  v.  Tracy,  2  Chipm.  136; 
St  L.  &  S.  E.  R.  R  Co.  V.  Britz,  72  111.  256. 

As  to  the  rule  of  comparative  negligence:  C.  &  N.  W.  R 
R  Co.  V.  Coss,  73  111.  394;  E.  St.  L.  Pack.  &  Pro.  Co.  v. 
Hightower,  92  111.  189;  City  of  Winchester  v.  Carr,  5  Brad- 
well,  486;  Chi.  City  Ry.  Co.  v.  Lewis,  5  Brad  well,  242;  O.  & 
M.  R  W.  Co.  V.  Eaves,  42  111.  288;  I.  C.  R  R  Co.  v.  Mid- 
dlesworth,  48  111.  64;  Ortmayer  v.  Johnson,  45  III.  469;  C.  & 
A.  R  R  Co.  V,  Gretzner,  46  111.  74;  C.  B.  &  Q.  R  R  Co.  v. 
Payne,  49  111.  499;  C.  B.  *  Q.  R  R  Co.  v.  Van  Patten,  64 
III*  510;  Rock  R  1.  &  St.  L.  R  R  Co.  v.  Coultas,  67  111.  398; 
C-  B.  &  Q.  R  R  Co.  v.  Lee,  68  III.  576. 

A  previous  a^nd  contradictory  statement  may  be  given  in 
evidence  to  impeach  the  credit  of  a  witness:  Wright  v.  Deck- 
lyne,  Pet.  C.C.  199;  Gal.  &  O.  N.  R.  R  Co.  v.  Fay,  16  111. 
588;  Lamb  v.  Stewart,  2  Ohio,  230;  Allen  v.  Harrison,  30  Vt. 
219;  Fort  v.  Hunkins,  98  Mass.  523;  Presley  v.  Powers,  82 
111.  126;  Craig  v.  Rohrer,  63  111.  825;  The  People  v.  Wil- 
liams, 18  Cal.  187;  Mageham  v.  Thompson,  9  Watts  &  S. 
(Pa.)  54. 

As  to  instructions  upon  negligence:  C.  &  N.  W.  R  R.  Co. 
V.  Scates,  90  111.  586;  I.  C.  R.  R  Co.  v.  Hetherington,  83 
111.  510. 

A  verdict  will  not  be  set  aside  because  evidence  has  been 
erroneously  admitted  and  improp)e[^instructions  given,  when 
a  new  trial  must  result  in  the  same  verdict:  Mattingly  v. 
Crowley,  42  111.  300;  Howe  Mach.  Co.  v.  Rosine^  87  111.  105; 
McConnel  v.  Kibbe,  83  111.  175;  Curtis  v^.  Sage,  85  111.  22; 
Peoria  M.  &  F.  Ins.  Co.  v.  Frost,  37  111.  888. 
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Lacby,  J.  This  was  a  suit  commenced  by  the  appellant 
a^inst  the  appellee,  to  recover  a  claim  of  $25  damages  al- 
leged to  have  been  snstained  by  him  oa  account  of  appel- 
lee'is  negligently  riding  his  horse  on  to  former's*  bnggy  wheel 
at  meeiing^  on  the  highway. 

The  defense  set  np  is  that  the  collision  was  cansed  as  much 
by  tlie  negligence  on  the  part  of  the  appellant  as  appellee,  in 
fact,  that  the  former's  eontribntory  negligence  was  of  sach  a 
character  as  t.o  entirely  bar  the  action.  The  evidence  as  to  the 
question  of  negligence  was  confliisting  and  especially  to  the 
point,  whether  there  was  any  contributory  negligence,  and  if 
so,  whether  it  barred  the  action.  Young  Teal,  the  son  of  the 
appellant,  who  drove  the  bngicy  of  his  father,  was  a  witness 
on  the  stand  and  had  sworn  to  such  facts  as,  if  true,  would 
have  cleared  him  of  all  charge  of  negligence.  Upon  cross  ex- 
amination tlie  boy  was  asked,  against  the  objection  of  ap- 
pellant's counsel  and  exception  properly  taken,  these  ques- 
tions: Did  yon  at  the  time  and  place  of  the  accident,  in 
presence  of  Meravey  and  Jamison,  say  that  neither  one  was  to 
b'ame,  or  in  substance,  words  to  that  effect?  Did  yon  at  the 
time  of  the  accident,  or  shortly  after,  and  at  the  place  of  the 
accident,  say  in  the  presence  of  Mr.  Meravey,  Mr.  Kilmer, 
Mr.  Bagby  and  Jamison,  that  it  was  an  accident  and  neither 
one  was  to  blame,  or  in  substance  that?  Did  you  at  the  time 
and  place  of  the  accident,  in  the  presence  of  Mr.  Kilmer,  Mr. 
Jamison  and  Mr.  Bagby,  have  a  conversation  with  the  de* 
fendant,  in  which  he  said:  ^'  I  am  sorry  this  accident  hap- 
pened, but  I  was  not  to  blame  ibr  it,"  and  did  you  not  in  sub- 
stance reply  to  Mr.  Meravey,  "you  are  not  to  blame"?  To  all 
which  questions  Franklin  Teal,  the  son,  replied  in  the  nega- 
tive, and  to  the  last  question  said,  "  I  told  Mr.  Meravey  I 
knew  very  well  who  was  to  blame." 

By  way  of  impeachment  and  by  way  of  contradicting  the 
evidence  of  Franklin  Teal  on  those  points,  the  appellee  was 
allowed,  against  the  objection  and  proper  exception  of  apel- 
lant,  to  show  by  the  named  parties:  the  appellee,  Eg- 
bert Kilmer,  Elijah  Bagby  and  John  Jamison,  that  Franklin 
Teal  had  made  the  statements  attributed  to  him  in  the  fore- 
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going  questions,  and   the  witnesses  did  contradict  him  in 
those  particnlars. 

The  allowing  of  this  evidence  by  the  conrt  below  is  assigned 
for  error.  This  we  think  was  error.  The  witness  Teal  had 
simply  narrated  a  stflte  of  facts,  in  reference  to  the  collision, 
from  which  facts,  in  connection  with  all  the  other  evidence,  it 
was  the  duty  of  the  jury  to  determine  whether  or  not  the  ap- 
pellee was  to  blame,  wlietlier  he  had  been  gnilty  of  negli- 
gence. The  witness  had  no  right  to  make  admissions  after 
the  occarrence  to  bind  the  appellant  in  regard  to  his  condnct. 
There  was  no  agency  on  his  part  to  do  that  It  was  incompe- 
tent as  original  evidence.  The  servant  to  drive  the  team 
could  not  admit  away  his  father's  case  by  making  admissions 
of  this  character.  Nor  was  it  competent  by  way  of  impeach- 
ment 

His  opinion  as  to  whether  appellee  was  negligent  or  not, 
was  wholly  immaterial,  nor  did  it  contradict  anything  wliich 
he  had  testified  to.  He  was  not  allowed  to  swear,  nor  did  he 
swear,  that  he  was  of  opinion  appellee  had  been  to  blame  in 
the  manner  in  which  he  handled  his  horse. 

He  had  simply  stated  the  facts  concerning  the  collision. 
He  was  not  asked  whether  he  had  made  statements  contradic- 
tory to  those  which  he  had  made  on  oath.  If  he  had  it  would 
have  been  proper  to  have  shown  it;  but  it  was  not  proper  to 
show  an  expression  of  an  opinion  which  decided  the  whole 
case. 

The  case  of  Lane  v.  Bryant,  9  Gray,  245,  is  nearly  exactly 
in  point  and  decides  that  it  is  notproper  to  ask  questions  of 
this  character.  See  also  1  Wliarton  £v.  Sec.  551,  559;  Bobin- 
sen  v.  F.  R  K.  Co.  7  Qrav,  92. 

The  admission  of  evidence  of  this  character  was  well  calcu- 
lated to  be  very  damaging  to  appellant's  case.  We  think  the 
law  of  tlie  road  was  laid  down  by  the  court  as  favorably  as  the 
appellant  could  ask. 

The  fifth  appellee's  instruction  should  have  been  so  modified 
as  to  allow  of  recovery  in  case  of  willful  infliction  of  injury. 

Therefore,  the  judgment  is  reversed  and  the  cause    re- 
sided. 
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Mary  A.  McCamley 

V. 

Henry  C.  Peek. 

Prepostderakce  of  byidence. — ^This  suit  was  dismissed  by  the  court 
below  for  the  alleged  reason  that  no  declaration  was  filed  prior  to  ten  days 
before  the  second  term  of  the  court  after  the  suit  was  commenced.  After 
a  careful  consideration  of  the  affidavits  in  the  cise,  this  court  is  of  the 
opinion  that  the  preponderance  of  the  evidence  is  that  the  decLuation  was 
filed. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon. 
John  J.  Eustace,  Judge,  presiding.  Opinion  filed  December 
28,  1882. 

Mr.  E.  F.  Bull,  for  appellant. 

Lacet,  J.  Tliie  suit  was  diemissed  by  the  court  below  for 
the  alleged  reason  that  no  declaration  was  filed  prior  to  ten 
days  before  the  second  term  of  the  court  after  the  suit  was 
commenced. 

The  suit  was  in  replevin.  A  declaration  was  found  among 
the  papers  at  the  October  term  at  which  the  suit  was  dis- 
missed, but  it  had  no  file  marks  on  it.  The  appellant  moved 
tlie  court  for  leave  to  file  the  declaration  nunc  pro  twnc  as  of 
ten  days  prior  to  the  April  term  preceding,  but  this  was  re- 
fused by  the  court. 

This  action  of  the  court  is  assigned  for  error. 

The  various  affidavits  show  that  the  husband  of  the  appel- 
lant took  the  declaration  properly  prepared  by  her  attorney  to 
the  clerk  of  the  court  and  left  it  with  him  with  request  to  him 
to  file  the  same  in  the  cause  ten  days  prior  to  the  April  term 
of  court,  1881,  which  was  the  second  term  after  the  suit  was 
commenced.  If  this  be  true  it  was  a  sufficient  filing  accord- 
ing to  law. 

Hohmann  v.  Eitennann,  83  111.  92;  The  G.  C.  Ins.  Co.  v. 
Stayart,  79  III.  259;    Hamilton  v.  Beardslee,  51  111.  478. 

On  the  other  hand  the  clerk's  affidavit  shows  that  he  had  no 
recollection  of  it  and  never  saw  the  declaration  until  at  the 
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October  term,  1881,  and  did  not  believe  it  was  filed.  Dutcher 
swears  he  saw  it  among  the  papers  at  the  April  term.  After 
a  carefal  consideration  of  all  the  affidavits,  we  think  that  a 
clear  preponderance  of  the  evidence  is  that  the  declaration 
was  filed  at  the  time  claimed  by  the  appellant,  and  so  holding, 
we  find  that  the  court  erred  in  dismissing  the  salt. 

The  judgment  of  the  court  is  therefore  reversed  and   the 
cause  remanded. 


Ubiah  M,  White 

V. 
KiCHABD  A.  CuLTER. 


1.  Statute  construed. — Sec.  51,  Ch.  77,  R.  S.  1874,  subjects  the  prop- 
erty of  the  debtor  in  the  custody  of  the  law,  under  prior  writs,  to  levy  under 
sub8e<|hent  writs  of  attachment  or  execution,  whether  the  same  were  or  could 
be  placed  in  the  hands  of  the  sam*!  officer  or  not,  thus  griving  creditors  pri- 
ority according  to  their  diligence,  in  any  interest  the  debtor  may  have  in 
goods  after  the  satisfaction  of  the  prior  lien. 

2.  What  levy  will  satisfy  the  law.*— As  the  law  will  not  permit 
the  officer  holding  the  subsequent  writ  to  take  the  goods  into  his  own  con- 
trol to  the  exclusion  of  the  officer,  in  whose  possession  they  are,  the  best  levy 
admissible  under  the  circumstances,  will  satisfy  the  law. 

3.  Notification  of  writ — ^Indorsement  of  levy.— A  notification 
of  the  writ  of  attachment  by  the  officer  holding  the  subsequent  writ,  to  the 
officer  in  possession  of  the  goods,  and  an  indorsement  of  the  levy  will  satisfy 
the  law.  The  officer  holding  the  goods  will  be  treated  as  the  custodian  of 
the  officer  holding  the  subsequent  writ,  as  to  any  surplus  after  the  satisfac- 
tion of  the  execution. 

Error  to  the  County  Court  of  Peoria  county;  the  Hon. 
John  C.  Yates,  Judge,  presiding.     Opinion  filed  December 

28,1882. 

Thia  cause  was  submitted  to  the  county  court  upon  an 
agreed  state  of  facts  as  follows  : 

"  It  is  agreed  by  and  between  Eichard  A.  Cnlter  and  U.  M. 

"White,  that  the  following  are  the  facts  upon  which  U.  M. 

and  the  Isaac  Walker  Hardware  Co.  respectively  claim 
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priori  tj  as  to  certain  funds  in  the  hands  of  said  H.  A.  Culter. 

On  the  30th  day  of  December,  1881,  E.  A.  Culter  &  Co. 
obtained  a  judgment  for  $926  against  J.  H.  Kruse  in  the 
Circuit  Court  of  Tazewell  county,  and  on  the  same  day  exe- 
cution issued  thereon  and  came  to  the  hands  of  the  sheriff  of 
Peoria  county  to  execute.  On  the  13th  day  of  February, 
1882,  said  sheriff  levied  said  execution  on  all  the  goods  of  the 
defendant  Kruse,  and  took  them  into  possession,  and  put  his 
custodian  in  charge  thereof.  On  the  following  day,  the  14th, 
the  said  U.  M.  White  sued  out  an  attachment  writ  before  B. 
Bailey,  justice  of  the  peace,  against  the  same  defendant  Kruse, 
and  delivered  the  same  to  one  IL  E.  Hodges,  a  constable,  to 
execute;  and  the  said  constable  the  same  day  indorsed  on  said 
writ  a  levy  of  the  same  goods  and  appointed  as  his  custodian 
the  same  individual  as  tlie  sheriff  had  previously  appointed. 

That  said  White  afterward  obtained  judgment  in  said  suit 
for  $200,  and  a  special  execution  for  the  sale  of  the  property 
was  delivered  to  Constable  Hodges. 

On  the  followingday,  to  wit,  the  15th  day  of  February,  1882, 
the  Isaac  Walker  Hardware  Co.  obtained  a  judgment  and  exe- 
cution thereon  against  the  defendant  Kruse,  in  the  County 
Court  of  Peoria  county;  and  tlie  said  execution  the  same  day 
came  to  the  hands  of  the  sheriff  having  the  Culter  execution, 
and  was  by  him  on  that  day  levied  on  the  same  goods,  and  the 
same  placed  in  the  hands  of  the  same  custodian. 

The  goods  were  since  sold  for  more  than  $200  in  excess  of 
the  Culter  judgment;  and  by  consent  of  all  the  parties  the  pro- 
ceeds were  put  into  the  hands  of  R.  A.  Culter  for  distribution 
according  to  the  legal  rights  of  tlie  parties,  that  is  to  saj',  their 
legal  priorities. 

And  it  is  further  stipulated  and  agreed  that  if  it  be  decided 
that  IT.  M.  White  has  the  legal  priority  over  the  Isaac  Walker 
Hai-dware  Company,  judgment  shall  be  rendered  for  the 
plaintiff  for  $200;  and  if  it  be  decided  that  the  Isaac  Walk- 
er Hardware  Company  has  tlie  legal  priority  over  U.  M. 
White,  the  judgment  shall  be  for  the  defendant. 

The  court  rendered  judgment  for  the  defendant  below,  and 
the  plaintiff  brings  the  record  to  this  court. 
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Messrs.  Pcterbaugii  &  Puteedaugh,  for  plaiutitf  in  error; 
cited  R  S.  111.  1872,  Chap.  77,  §  51. 

A  valid  levy  by  an  oflBcer  under  one  writ,  is  a  good  and 
sufficient  levy  for  all  writs  then  in  his  hands,  and  inures  to 
the  benefit  of  all  such  executions  or  attachments,  as  are  liens 
during  the  life  of  the  lirst  writ.  No  further  seizure  need  be 
made:   Leach  v.  Piue,  41   111.  70;    Herman   on  Executions, 

§  174. 

It  is  not  the  intention  of  the  statute  that  all  the  execu- 
tions be  placed  in  the  hands  of  the  same  officer,  in  order^to 
obtain  benefit  of  marshaling  the  proceeds:  K.  S^  111.  1872, 
Chap.  77,  §  51. 

Messrs.  Jambs,  Jack  &  Moore,  for  defendant  in  error; 
that  an  attachment  can  have  no  force  until  actually  levied, 
cited  Drake  on  Attachment,  §  221;  Waterman  on  Trespass, 
§452. 

It  is  the  essence  of  a  levy  that  property  levied  upon  shall 
be  in  actual  control  of  officer  having  writ:  Minor  v.  Herriford. 
25  111.  846;  Hawley  v.  Lowrey,  30  III.  446;  Davidson  v. 
Waldron,  31  111.  120;  Drake  on  Attachment,  §  256. 

The  property  must  be  taken  into  actual  possession  and  cus- 
tody of  officer  in  such  way  as  to  exclude  all  others:  Water- 
man on  Trespass,  §§  452-518;  Freeman  on  Executions,  §§  262 
-268;  Herman  on  Executions,  §  158. 

A  valid  levy  can  not  be  made  on  goods  in  the  hands  of  an- 
other officer:  Drake  on  Attachment,  §§  267-269;  Herman  on 
Executions,  §  135;  Burroughs  v.  Wright,  16  Vt.  620. 

The  words  "  if  an  attachment  has  been  made  "  refer  to  a 
valid  attachment:  R.  S.  111.  1872,  Chap.  77,  §  51. 

As  to  cases  the  statute  was  intended  for:  liogers  v.  Dickey, 
1  Gilm.  636. 

Questions  of  priority  in  writs  are  to  be  strictly  construed: 
Drake  on  Attachment,  §  262. 

As  to  construction  of  words  in  a  statute:  Phoebe  v.  Jay, 
Breese,  207;  Nance  v.  Howard,  Breese,  183;  City  of  Beards- 
town  V.  City  of  Virginia,  76  111.  34. 

A  constable  can  not  make  an  attachment  on  goods  already 
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in  the  custody  of  the  law,  so  as  to  give  him  priority  over  a 
subsequent  execution,  levied  according  to  law:  Watson  v. 
Todd,  6  Mass.  271;  Vinton  v.  Bradford,  13  Mass.  lU; 
Thompson  v.  Marsh,  1^  Mass.  269;  Leach  v.  Pine,  41  111.  65; 
IloUister  v.  Goodale,  8  Conn.  332;  Adler  v.  Roth,  5  Fed.  Rep, 
895. 

PiLLSBURY,  P.  J.  The  only  question  raised  by  this  record 
is  whether  the  levy  of  the  attachment  writ  in  favor  of  the  ap- 
pellant was  sufficient  to  create  a  lien  upon  the  goods  then  in 
the  hands  of  the  sheriff  by  virtue  of  the  execution  in  favor  of 
Cnlter  &  Co. 

"While  counsel  for  appellant  concede  that  an  attachment 
lien  can  only  arise  frpm  a  valid  levy  and  that  the  general  rule 
is,  that  in  order  to  make  such  levy  against  subsequent  lien 
creditors  or  purchasers  upon  personal  property,  the  officer 
should  obtain  actual  control  of  it.  They  contend  that  Sec. 
51,  Ch.  77,  R.  S.  1874,  modifies  the  rule  between  attacliment 
and  execution  creditors  as  to  their  priority  of  lien  either  to  the 
goods  or  funds  derived  from  sale  under  a  prior  execution. 

That  section  provides,  ''If  the  goods  or  chattels  sold  on 
execution  have  been  attached  by  another  creditor,  or  seized 
on  another  execution,  either  by  the  same  or  any  other  offi- 
cer, or  if  before  the  payment  of  the  residue,  after  the  satis- 
faction of  such  execution  to  the  debtor,  another  writ  of  attach- 
ment or  execution  against  him  is  dsUvered  to  the  offiior  who 
made  the  sale,  the  proceeds  of  the  sale  shall  be  applied  to  the 
discharge  of  the  several  judgments  in  the  order  in  which  the 
respective  writs  of  attachment  or  execution  become  a  lien  or 
are  entitled  by  law  to  share,  and  the  residue,  if  any,  shall  be 
returned  to  the  debtor  or  his  assigns." 

We  a^rpe  with  counsel  as  to  the  effect  of  this  statute.  It 
was  evidently  the  design  of  the  Legislature  to  subject  the 
property  of  the  debtor  in  the  custody  of  the  law  under  prior 
writs,  to  levy  under  subsequent  writs  of  attachment  or  exe- 
cution, whether  the  same  were  or  could  be  placed  in  the  hands 
of  the  same  officer  or  not,  thus  giving  creditors  priority  ac- 
cording to  their  diligence,  in  any  interest  the  creditor  may 
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hav^e  in  the  goods  after  the  prior  execution  has  been  satisfied. 

The  statute  we  think  expressly  recognizing  the  right  of 
any  other  officer,  than  the  one  having  custody  of  the  goods,  to 
levy  thereon,  and  as  the  law  will  not  permit  him  to  take  the 
goods  into  his  own  control  to  the  exclusion  of  the  officer  in 
whose  possession  they  are,  the  inevitable  conclusion  is,  that 
the  best  levy  admissible  under  the  circumstances  must  be  held 
to  satisfv  the  law. 

A  notification  to  the  officer  holding  the  goods,  of  the  writ 
of  attachment  and  the  indorsement  of  the  lew  is  all  that  can 
be  done  by  the  officer  holding  junior  writs,  and  thereafter  the 
officer  holding  the  prior  writ  must  be  treated  in  the  law  as 
the  custodian  of  the  officer  making  a  second  or  any  subsequent 
levy,  as  to  any  surplus  that  may  arise  from  the  sale  of  the 
property,  or  as  to  the  residue  of  the  goods  in  his  hands  after 
selling  sufficient  to  satisfy  his  prior  lien.  In  this  case  the 
constable  indorsed  a  levy  upon  his  writ,  notified  the  sheriff's 
custodian  and  appointed  him  also  as  his  custodian.- 

This  must  be  held,  we  think,  a  sufficient  levy  under  the 
statute  to  give  White  a  lien  upon  the  goods  from  the  date  of 
such  levy  and  consequently  entitles  him  to  be  first  paid  out 
of  the  surplus  funds  derived  from  the  sale  and  placed  in  tlie 
hands  of  the  appellee  by  agreement. 

The  judgment  of  the  county  court  should  have  been  for 
the  appellant. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 


The  Chicago,  Burlington  and  Quincy  Bailroad 

Company 

V. 

BicHARD  N.  Wilcox. 

1.    Formal  issue  WArvKD.— Where  parties  go  to  trial  without  any 
objection  Ihat  the  issues  are  not  joined,  and  in  such  case  a  general  denial  of 
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the  facte  stated  in  the  plea  would  constitute  a  proper  replication,  a  formal 
issue  upon  the  plea  is  to  be  treated  as  waived. 

2.  Date  op  comk bscbment  of  surr. — Ordinarily  the  issue  of  a  sum- 
mons is  the  date  of  the  commencement  of  a  suit  and  if  any  cause  exists  in  a 
given  case  why  that  date  should  not  apply,  the  party  relying  upon  the 
statute  of  limitations  as  a  bar,  should  make  such  cause  apparent. 

3.  Yariancb  between  allegations  and  proofs. — Where  the  proof 
in  a  case  is  a  substantial  departure  from  the  alleged  cause  of  action,  the 
variance  is  fatal.  Held^  that  the  hability  of  a  railroad  for  the  wrongful  act 
of  its  servant  in  thrusting  a  passenger  f  .^om  the  car,  is  not  properly  pleaded 
under  an  averment  of  negligence  in  the  moving,  propelling  and  operation 
of  the  train. 

Appeal  from  the  01. 'cuit  Court  of  Warren  county;  the  Hon. 
John  J.  Olenn,  Judge,  presiding.  Opinion  filed  Decem- 
ber 28,1882. 

The  summons  was  issued  Sept.  16|  1880,  and  served  on  the 
27th  of  the  same  month. 

The  deelaration  consists  of  one  count  only  and  alleges  in 
substance  that  on  Sept  19,  1878,  ihe  defendant  was  in  the 
'  county  and  State  aforesaid,  possessed  of  and  operating  a  rail- 
road from  Chicago,  III.,  to  Burlington,  Iowa,  and  through 
Warren  and  Henderson  counties,  III.,  with  certain  trains  of 
cars  running  thereon  for  the  conveyance  of  goods  and  pas- 
sengers for  hire.  That  plaintiff  at  said  Burlington,  became  a 
passenger  on  a  train  of  defendant's,  to  be  carried  to  Biggs- 
ville  station,  HI.,  for  a  certain  agreed  hire  then  paid  by  plaint- 
iff to  defendant;  that  thereupon  it  became  and  was  the  duty 
of  defendant  upon  arrival  of  said  train  at  Biggsville  station 
to  stop  the  same  and  give  the  plaintiff  an  opportunity  of 
safely  alighting  from  said  traAi.  Yet  defendant  did  not  re- 
gard its  duty  and  use  due  care  in  that  behalf,  but  on  the 
contrary  thereof,  on  the  arrival  of  said  train  at  Biggsville 
station,  and  while  the  plaintiff,  with  all  due  care  and  dili- 
gence, was  about  to  alight  from  said  train,  defendant  care- 
lessly and  negligently  moved,  propelled  and  operated  the  said 
train;  that  said  plainl'ff  was  thereby  thrown  off  said  train 
with  great  force  upon  the  ground,  by  means  whereof,  then 
and  there,  the  ankles  and  legs  of  plaintiff  were  greatly  in- 
jured, bruised  and  sprained,  and  he  was  then  and  thereby 


t 
1 


44  Appellate  Courts  of  Illinois. 


C,  B.  k  Q,  R.  R.  Co.  V.  Wilcox. 


Otherwise  greatly  hurt,  bruised  and  wounded,  and  therefore 
the  plaintiiF  was  obliged  to  and  did  lay  out  and  expend  and 
pay  large  sums  of  money,  amounting  in  all  to  $300,  in  endeav- 
oring to  be  cured  of  said  injuries  so  received,  etc. 

The  defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations  of  two  years,  which  was  not  replied  to,  but  the 
parties  went  to  trial  and  a  verdict  was  returned  for  the  plaint- 
iif,  and  the  court  overruling  a  motion  for  a  new  trial,  ren- 
dered judgment  on  the  verdict  and  the  defendant  appealed. 

The  facts  concerning  the  injury,  as  claimed  by  plaintiflF  be- 
low to  exist,  are  stated  by  the  plaintiff  on  his  direct  examina- 
tion upon  the  trial,  as  follows: 

My  name  is  Bichard  N.  Wilcox;  live  at  Ottumwa,  Iowa; 
have  lived  thereabout  fifteen  months;  I  lived  in  Burlington, 
Iowa,  for  about  four  years  just  before  that;  horseshoeing  is 
my  business;  have  a  wife  and  four  children. 

I  think  on  September  19,  1878,  on  Thursday,  a.  m.,  I  think 
it  was,  I  met  Mr.  Lyle  and  we  arranged  to  go  to  Biggsville 
fair.  We  met  at  depot  about  one  o'clock.  Lyle  is  professor 
of  Burlington  High  School.  He  had  a  horse  at  Biggsville 
fair.  My  specialty  in  blacksmithing  was  horseshoeing.  I 
got  in  caboose  of  a  freight  train  that  I  was  told  carried  passen- 
gers. After  we  crossed  the  river  the  conductor  came  around 
and  said  *'  Tickets."  I  said  I  had  none.  He  asked  me  where 
I  was  going,  and  1  said  Biggsville.  He  said,  "  Give  me  sixty 
cents."  I  did  so.  He  and  the  brakeman  then  attended  to  their 
duties. 

We  stopped  at  Sagetown,  and  two  trains  passed  there,  and 
soon  as  the  last  train  passed  we  moved  on.  He  came  back  to 
the  CAY  and  took  his  seat.  Both  of  the  caboose  doors  were 
open.  Ho  took  a  chair  something  like  this  and  put  his  feet 
against  that  side  of  the  open  door,  and  set  against  the  car  in 
this  wav  and  took  his  watch  out,  and  I  asked  him  how  far  it 
was  to  Biggsville,  or  how  soon  we  would  get  there,  and  he  put 
his  fingers  upon  half  past  two  o'clock.  If  he  spoke  I  didn't 
hear  him.  Am  not  sure  as  I  had  any  other  conversation  with 
him.  We  came  farther  up;  didn't  stop  at  the  tank.  Some- 
body  ran    out    at  Biggsville,   and  he   waked  up  and   got 
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Up  and  turned  around  and  paid,  "Wiieredo  you  want  to 
go  to?"  I  didn't  know  that  it  was  Biggsville  then.  I  told 
him  Bij!:gsviIIe,  and  he  said,  "  Come  and  get  out."  I  stepped 
up  and  he  took  me  by  this  arm.  That  was  at  the  side  of  the 
train  that  was  opposite  from  the  depot.  He  set  the  chair  aside 
and  told  me  to  pass  between  that,  and  took  me  by  the  right 
arm  first,  and  he  turned  around  that  way.  I  took  hold  of  ttie 
side  of  the  car.  He  said, "  Get  down  " ;  I  got  down  by  the  door. 
He  said,  "You  can  get  oif  there."  I  got  down  upon  the  steps; 
the  door  was  open  about  four  inches;  I  put  one  foot  on  the 
first  step  and  the  riglit  foot  on  the  bottom  of  the  car.  He 
said,  "Get  down  on  the  other  step";  I  then  changed  my  feet, 
and  put  the  left  foot  on  the  lower  step.  The  brakeman  was 
coming  down  the  ladder  on  that  car.  He  said  to  me,  "  You 
won't  hurt  yourself  if  you  jump  oif  there."  I  said,  "  I  won't 
jump  off  unless  you  stop  the  train."  He  said,  "  By  God,  I 
won't  stop  the  train."  I  said,  "  By  God,  I  won't  get  off,"  and 
he  put  his  left  hand  upon  me  and  shoved  me,  and  the  door 
caught  me,  and  the  marks  are  there  where  the  door  caught 
me.  I  fell  off  then.  I  didn't  fall  down  when  I  first  struck 
the  ground.  My  left  leg  struck  one  of  the  ties;  I  fell  on  my 
breast,  and  in  falling  1  caught  the  switch  lever.  I  got  up, 
and  the  first  thing  I  noticed  was  the  knee  of  my  right  pants 
leg  was  broken  and  the  knee  was  bleeding.  I  raised  my  left 
foot  anfl  found  that  it  hurt  me.  I  stayed  there  three  or  four 
minutes.  I  looked  after  the  train  and  noticed  that  thev  were 
laughing.    ' 

On  his  cross-examination  he  stated  that  after  he  refused  to 
get  off  unless  the  train  was  stopped,  he  stepped  upon  the 
upper  step,  and  was  trying  to  get  back  into  the  car,  when  the 
conductor  pushed  him  and  shut  the  door. 

Messrs.  O.  F.  Price  and  Wm.  C.  Norcross,  for  appellant; 
that  the  evidence  did  not  support  the  verdict  and  judg- 
ment, since  two  years  had  elapsed  before  service  of  summons 
on  defendant,  cited  R  S.  HI.  Chap.  83,  §  14. 

Error  to  refuse  instruction  that  proofs  must  correspond 
with  allegations  and  be  confined  to  point  at  issue:  1  Green, 
leaf  on  Evidence,  Chap.  1,  §  50. 
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Defifcndant  would  not  be  liable  for  the  malicious  acts  of  his 
servants  whicli  did  not  pertain  to  their  duties  as  employes: 
Isaacs  V.  The  Third  Av.  R  R.  Co.  47  N.  Y.  Court  of  Ap- 
peals, 122. 

Where  the  evidence  is  slight,  or  highly  contradictory,  it  is 
unfair  for  the  court  to  select  isolated  portions  and  call  the  at- 
tention of  the  jury  to  them:  Frame  v.  Badger,  79  III.  446. 

Instructions  must 'be  based  on  the  evidence,  {.  ^.,  the  evi- 
dence supporting  the  issues  raised  by  the  pleadings:  A*meri- 
can  V.  Rimpert,  75  III.  229;  Collier  v.  Randolph,  1  Scam.  47; 
Hewitt  V.  Johnson,  72  111.  613;  Moulding  v.  Prussing,  70  111. 
152. 

Error  to  refuse  instruction  that  plaintiff  must  aflEirmatively 
prove  freedom  from  negligence:  C.  B.  &  Q.  R.  R.  Co.  v.  Lee, 
68  111.  586;  C.  B.  &  Q.  R  R.  Co.  v.  Van  Patten,  64  111. 
516. 

As  to  misleading  instructions  not'based  on  evidence:  Herrick 
V.  Gary,  83  111.  86. 

Error  for  appellee  to  testify  as  to  the  average  profits  of  his 
business  and  tlie  worth  of  his  own  time  per  day,  prior  to  the 
accident:  Marbee  v.  Wooster,  4  Gray,  395;  Hamilton  v.  Mc- 
Pherson,  28  N.  Y.   Ct.  of   App.  76. 

Messrs.  Stewart  &  Grikb,  for  appellee;  cited  Statute  of 
Limitations,  Chap.  83,  §  14. 

The  issuing  of  process  is  the  commencement  of  the  action: 
Feazle  v.  Simpson,  1  Scam.  30.    • 

Where  there  is  an  issue  upon  which  trial  can  be  had,  and  a 
party  goes  to  trial  with  some  of  his  pleas  unanswered,  he 
waives  the  issue  presented  by  such  pleas:  Ross  v.  Keddick,  1 
Scam.  73;  Graham  v.  Dixon,  3  Scam.  115:  Armstrong  v. 
Mock,  17  111.  193;  Kelsey  v.  Lamb,  21  111.  559;  Strolun  v. 
Hayes,  70  111.  41. 

The  instruction  that  a  preponderance  of  evidence  does  not 
depend  upon  the  number  but  the  credibility  of  witnesses  is 
proper:  Bishop  v.  Busse,  69  111.  403;  Go  wen  v.  Kehoe,  71 
111.  66;  Hubbard  v.  Rankin,  71  111.  129. 

PiLLSBURY,  P.  J.    The  first  point  made  by  appellant  is  that 
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the  plea  of  the  Statute  of  Limitations  stands  admitted  upon 
the  record  for  want  of  replication. 

The  record  shows  that  the  parties  went  to  trial  withont  any 
objection  that  the  issaes  were  not  joined,  and  in  snch  case, 
where  a  general  denial  of  the  facts  stated  in  the  plea  would 
constitute  a  proper  replication,  we  think  the  rule  announced  in 
Strohm  v.  Hajes,  70  III.  41,  should  be  held  to  applj,  and  that 
a  formal  issue  upon  the  plea  is  to  be  treated  as  waited. 

The  appellant  had  it  in  its  power  to  compel  the  plaintiff  to 
file  a  replication  to  the  plea  under  a  rule  of  the  court,  if  it 
had  so  desired;  and  if  the  plaintiff  had  refused  to  ol)cy  t\\^ 
rule,  then  the  plea  would  have  stood  as  an  admitted  bar  to  the 
action,  and  the  appellant  would  have  been  entitled  to  a  judg- 
ment so  declaring. 

It  is  next  objected  that  the  bar  of  the  statute  is  complete 
as  the  summons  was  not  served  until  the  27th  of  Septem- 
ber, 1880,  the  evidence  showing  tliat  the  injury  was  inflicted 
on  the  19th  of  September,  1878. 

The  summons  was  issued  on  the  16th  of  September,  and 
there  is  nothing  in  the  record  showing  why  that  date  should 
not  be  taken  as  the  time  of  the  commencement  of  the  suit 
as  against  the  Statute  of  Limitations. 

Ordinarily  the  issue  of  a  summonses  the  date  of  the  com- 
raencement  of  a  suit  and  if  any  cause  exists  in  a  given  case 
why  that  date  should  not  apply,  the  party  relying  upon  the 
Statutes  of  Limitations  should  make  such  canse  apparent. 

The  principal  objection,  however,  to  the  recovery  is,  that 
there  is  a  fatal  variance  between  the  allegations  of  the  dec- 
laration and  the  proofs  upon  which  such  recovery  was  based. 

The  primary  object  of  a  special  connt  in  a  declaration  is  to 
apprise  the  defendant  of  the  true  grounds  upon  which  the 
plaintiff  claims  to  recover  and  give  him  notice  of  what  he 
will  be  called  upon  to  meet  upon  the  trial. 

The  declaration  in  this  case  counts  upon  the  negligence  of 
the  defendant  in  moving,  propelling  and  operating  the  train, 
at  the  time  the  plaintiff  was  alighting  therefrom  as  the  prox- 
imate cause  of  the  injnry  sustained  by  him. 

Treating  the  verdict  as  settling  the  facts  in  favor  of  tlie 


i 


48  Appellate  Courts  op  Illinois. 

C.  B.  &  Q.  R.  R.  Co.  V.  Wilcox. 

plaintiff  it  would  seem  that  the  plaintiff  was  injured  by  the 
wrongful  act  of  the  conductor  in  abutting  the  door  upon  his 
hand  and  at  the  same  time  pushing  him  off  the  car. 

At  this  time  he  was  not  about  alighting  from  the  car,  but 
having  refused  to  get  off  without  the  train  was  stopped,  was 
endeavoring  to  regain  his  place  within  the  car  when  he  was 
prevented  by  the  company's  servant. 

It  can  scarcely  be  said  that  any  one  reading  this  declaration 
would  suppose  that  it  was  intended  by  the  plaintiff  to  rely  upon 
proof  of  the  willful  act  of  the  conductor  in  forcing  him  from 
the  car,  as  a  ground  of  recovery. 

If  the  conductor  thus  wrongfully  thrust  the  plaintiff  from 
the  car  it  was  a  breach  of  his  master^s  contract  of  carriage  that 
might  under  the  authority  of  C.  &  E.  I.  R.  R.  Co.  v.  Flexinan, 
9  Bradwell,  250,  affirmed  in  103  111.  546,  render  the  company 
liable  under  a  declaration  properly  counting  upon  the  facts; 
but  we  think  that  such  a  liability  is  not  properly  pleaded 
under  an  averment  of  negligence  in  the  operation  of  the  train. 

The  running  of  the  train  was  not  the  primary  cause  of  the 
injury,  for  it  is  evident  that  the  plaintiff  would  have  regained 
the  car  if  left  to  himself,  and  would  have  been  safe  from  per- 
sonal injury  even  if  carried  beyond  his  destination. 

In  I.  W.  &  W.  Ry.  Co.  v.  Briggs,  86  111.  80,  it  was  held 
error  to  alloyv  evidence  tending  to  show  that  the  accident  was 
caused  by  the  high  rate  of  speed  the  train  was  run,  when  the 
declaration  averred  the  injury  to  have  been  produced  by  a 
defective  wheel,  defective  tics  and  the  unskillfulness  of  the 
company's  servants. 

In  City  of  Bloomington  v.  Goodrich,  88  111.  558,  which  was 
an  action  on  the  case  to  recover  damages  for  personal  injuries 
received  in  consequence  of  a  sidewalk  being  out  of  repair,  the 
declaration  alleged  the  detect  in  the  walk  to  consist  in  ^'some 
of  the  planks  being  broken  so  that  large  and  deep  holes  were 
in  said  walk  and  the  surface  of  the  same  became,  and  was, 
very  rough,  irregular  and  uneven,"  and  the  proof  failing  to 
show  that  any  of  the  planks  were  broken,  but  the  only  defect 
was  that  two  of  the  planks  had  been  removed  from  the  walk, 
it  was  held  that  the  variance  was  fatal. 
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So,  where  the  declaration  alleged  that  it  was  the  duty  of  the 
city  to  so  carefully  keep  and  maintain  a  street  and  swing  a 
bridge  as  to  protect  persons  using  the  same  from  danger,  and 
on  account  of  negligence  of  tliecity  in  that  regard,  the  plaint- 
iff, wliile  traveling  upon  said  street,  was  necessarily  and  un- 
avoidabl}'  thrown  down  upon  said  bridge  and  street,  and  was 
caught  between  the  said  bridge  and  abutment  of  the  street, 
whereby  he  was  injured,  and  the  proof  showing  that  he,  of  his 
.own  volitioa,  jumped  upon  the  bridge  while  it  was  in  motion, 
and  fell  while  attempting  to  jump  off  the  bridge,  and  thereby 
received  the  injury,  the  variance  was  held  substantial,  and  the 
plaintiff  failing  to  I'ecover  in  the  court  below,  the  judgment 
was  affirmed  for  this  reason  :  Gaviu  v.  Chicago,  97  111.  6H. 

Tlie  variance  between  the  allegations  and  proofs  in  the  crises 
above  cited  appear  to  be  less  clearly  ijarked  than  in  the  case 
before  us,  and  we  consider  them  conclusive  upon  this  ques- 
tion. 

Certainly,  the  proof  in  this  case  is  a  substantial  departure 
from  the  alleged  cause  of  the  injury,  and  which  materially  af- 
fects the  defendant  below  in  preparing  its  defense,  and  we  can 
not  affirm  the  recovery  in  this  case,  without  ignoring  the  rule 
so  frequently  and  uniformly  announced  by  our  own  court 
of  last  resort. 

If  we  were  to  consider  the  testimony  introduced  by  the 
defendant  as  establishing  the  facts  in  the  case,  the  same  diffi- 
cult}' arises,  for  jt  shows  that  the  plaintiff,  of  his  own  volition, 
jumped  from  the  train  while  running,  without  being  influ- 
enced in  such  action  by  the  servants  of  the  company. 

As  in  our  opinion,  there  is  a  fatal  variance  between  the 
allegations  and  proofs,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

Vol.  Xn    4 
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Alonzo  L.  Lovell  et  al. 

V. 

Richard  L.  Divine  et  al. 

1 .  Appeaijb — Trial  db  novo. — In  appeals  from  the  final  orders,  judg- 
in?nt8  and  decrees  of  a  county  cooit  to  aipirciiit  court,  the  irial  in  the  latter 
court  should  be  de  novo, 

2.  Rbpbai.  op  statute. — ^The  act  of  1872,  exfcenilinff  the  jurisdiction  of 
ount '  courts,  even  if  applicable  t)  causes  arisingr  under  the  probate  jurisdic- 
tion of  a  county  court,  was  repealed  by  act  of  1874. 

3.  Final  judgment — Pro  forma  ordkrs. — A  final  iudgment  or  order 
should  be  entered  in  the  circuit  court,  determining^  the  matters  involved  in 
the  appeals.  The  practice  of  entering  jpro  forma  ordfsrs  should  not  be 
indulged  in. 

Error  to  the  Circnil*  Conrt  of  DeEalb  connty;  the  Hon. 
Clark  W.  Upton,  Judge,  presiding.     Opinion  filed  December 

28,  1882. 

On  appeals  from  the  county  conrt  to  the  circuit  conrt 
from  oixlers  of  the  coimty  court  approving  the  inventory, 
appraisement  and  widow's  relinquishment  and  selection 
in  the  estate  of  John  Lovoll,  deceased,  the  circuit  court  con- 
solidated the  three  appeals  and  entered  9l  pro  yarma  judgment 
reversing  the  finding  and  judgment  of  the  connty  court  and 
remanding:  the  cause  to  that  conrt  for  a  new  trial. 

Mr.  Frank  E.  Stevens,  for  plaintiffs  in  eri'or;  that  rulinnrs 
pro  forma  should  not  be  indulged,  cited  Penn  v.  Oglesby,  89 
111.  110. 

Appeals  to  circuit  court  allowed  from  all  judgments,  etc., 
of  county  court  in  matters  relating  to  administration  of 
estates:  R.  S.  1874.  Chap  37,  §  187. 

An  appeal  taken  after  act  of  1874  must  be  tried  de  novo: 
Lucas  v.  Dennington,  86  111.  88. 

Error  to  render  a  judgment  as^inst  an  administrator  per- 
sonally for  costs:  Church  V.  Jewctt,  1  Scam.  55;  Bailey  v. 
CampbelU  1   Scam.   110;  Oibbons  v.  Johnsouy  3  Scam.  61; 
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Granjang  v.  Merkle,  22   111.  249;   Hunter  v.   Bilyen,  39  111. 
367;  People  v.  Clond,  50  111.  439. 

A  case' will  be  reversed  withont  exception  taken  when  the 
verdict  of  the  jury  is  erroneously  recorded  by  the  clerk:  Lam- 
bert V.  Borden,  10  Bradwell,  648. 

Mr.  Duncan  MoDougall,  for  defendants  in  error;  that  no 
advantage  can  be  taken  of  errors  of  court  below  since  no  ob- 
jection was  made  nor  exception  taken  to  proceedins:s  there,  in 
accordance  with  section  61  of  Practice  Act,  cited  R.  S.  1881, 
Chap.  110,  §  61;  Parsons  v.  Evans,  17  III.  238;  Jones  v.  Buf- 
fum,  50  111.  277;  Schmidt  v.  Skelley,  9  Bradwell,  532;  Dun- 
can v.  Chandler,  5  Bradwell,  499;  Magill.v.  Brown,  98  111. 
235. 

Trial  by  the  court,  only  dispenses  with  necessity  of  motion 
for  new  trial  and  exception  to  order  overruling:  D.  M.  Force 
Mfg.  Co.  V.  Horton,  74  111.  810. 

Judgment  may  be  rendered  personally  against  administrator 
for  costs,  where  there  is  mala  fides  or  gross  negligence: 
Eupsell  V.  Hubbard,  69  III.  339. 

Although  the  court  criticises  pro  forma  rulings,  they  do 
not  on  that  account  reverse  the  judgment:  Penn  v.  Oglesby, 
89  111.  110. 

• 

PiLLSBUBY,  P.  J.  In  appeals  from  the  final  orders,  judg- 
ments and  decrees  of  the  county  court  to  the  circuit  court 
the  trial  in  the  latter  court  should  be  de  novo:  Revised  Stat. 
1874,  page  339,  sec.  212.  The  act  of  1872  extending  the  juris^ 
diction  of  county  courts,  provided  for  trials  in  circuit  courts 
on  appeals  taken  under  that  act  upon  the  record  of  the  county 
court,  as  in  cases  of  appeal  to  the  Supremo  Court  from  the 
circuit,  but  that  act  was  repealed  by  the  act  of  1874,  even  if  it 
was  applicable  to  onuses  arisingunder  the  probate  jurisdiction 
of  the  county  court:  Lucas  v.  Dennington,  86  111.  88. 

A  final  judgment  or  order  should  have  been  entered  in  the 
circuit  court  determining  the  rights  of  the  parties  in  the 
matters  involved  in  the  appeals. 

The  practice  of  entering  pro  forma  orders  at  the  circuit 
was  criticised  by  the   Supreme  Court  in   Penn's  Adm'rs  v. 
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Joseph  Hnris  ex  ae. 


•  "iA**^  H.m0*.  4^Jxaa0iiL  ma»M  \^  rnw  a  ncwix^  o^   as  aMdoK  lo  set 

.i,^  fu'iM^  *4  %  c/Xft  and  tee  ptfrrooal  :?pr%<<iii=iLTrTi»  ?c  dse  ocbor  maker,  can 

;>;.    fCc/^^kD  #»9Cu:«TrK  as  to  mattmis  or  fact. — TW  lecard  filed  in 
%4*^  v>r,n  M  ^>A^.i.i.<nTe  as  to  ail  mAfiPii  of  £aet,  oem^ed  to  bj  the  judge 

AfTTAf/  from  the  Circaii  Court  of  Knox  eonntr;  the  Hon. 
AurfUi:9i  A.  HMrra,  Judge,  presiding.    Opinion  filed  December 

Hy  Sif(rf'J:meut  these  caoses  were  snbmitted  to  tiie  same  jary 
HU*\  ihtty  futme  to  this  court  npon  the  appeal  of  the  respective 
lilftiritiflM  it]p<m  the  same  record.  The  canses  were  originally 
tupmttmuuul  Uf  the  October  term,  ISSl,  of  the  circuit  court 
HUhiutki  JoM^sph  11.  Ilnnies  and  Joseph  Humes,  and  service 
ImitiK  hml  a  (h^fault  waa  entered  at  that  term  vrhich  was  set 
maMm  ii|Mfn  the  affidavit  of  defendants. 

At  tlio  Kobriiary  term,  1882,  the  death  of  Joseph  Humes 
wiiM  nii^KimttHl  and  liis  administratrix  made  a  party  detiendant 
If  I  mvh  (ifiMo.  Tlio  cause  of  action  in  each  case  was  prom- 
Uffory  Mohm  oxiscuUsd  by  the  original  defendants  to  the  re- 
ii|mmUIv(i  pliilniini.     A  trial  was  had   upon  pleas  of  usury, 
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failure  of  consideration,  payment  and  bankruptcy  as  to  Jo- 
seph H.  Humes  with  replication  of  new  promise  to  the  sepa- 
rate plea  of  Joseph  H.  and  replications  to  other  pleas,  and  a 
finding  for  the  plaintiff  in  the  first  case  against  both  de- 
fendants for  $133.70  and  in  the  second  case  for  $167.31  in. 
favor  of  the  plaintiffs  against  the  defendant  Sarah,  as  adminis- 
tratrix of  Joseph  Humes,  and  in  favor  of  Joseph  H.  upon  his 
plea  of  bankruptcy. 

The  court  overruled  plaintiffs'  motions  for  a  new  trial  and 
they  appealed. 

Mr.  R  C.  Hunt  and  Mr.  C.  H.  Nel«on,  for  appellants;  that 
the  court  can  not,  after  the  discbarge  of  the  jury,  amend  the 
verdict,  cited  Frazier  v.  Laughlin,  1  Gilm.  347;  Wilcoxon  v. 
Koby,  3  Gilm.  475. 

A  jury  can  not  be  called,  after  its  discharge,  to  alter  or 
amend  its  verdict:  Sargent  v.  State,  11  Ohio,  472. 

Messrs.  Lanpherb  &  Brown,  for  appellees;  that  a  court  can 
not  change,  make  or  alter  the  verdict  of  the  jury  but  can 
identify  the  verdict,  cited  Statute  of  Jeofails,  chap.  9;  Burn- 
hams  v.  Tibbits,  7  How.  Pr.  21;  Cogan  v.  Ebden,  1  Burr.  883; 
Jackson  v.  Dickenson,  15  John.  309;  Prussel  v.  Knowles,  5 
How.  19;  Smith  v.  Eames,  3  Scam.  76;  Spurck  v.  Crook,  19 
111.  415;  Peck  v.  Brewer,  48  111.  64;  Chicago  v.  Dermody,  61 
111.  431. 

PiLLSBiJRY,  P.  J.  From  an  examination  of  the  record,  it  is 
clear  that  the  jury  found  in  favor  of  the  defendants  upon  the 
issue  made  by  the  plea  of  usury  as  they  only  allowed  a  re- 
covery for  the  principal  sums  loaned  alter  deduerinu:  all 
payments  made. 

The  bill  of  exceptions  shows  that  the  court  over  the  ob- 
jection of  plaintiff  permitted  tlie  jury  upon  their  retirement 
from  the  bar  to  consider  of  their  verdict,  to  take  the  affidavit 
of  Joseph  Humes,  deceased,  made  hy  him  in  support  of  his 
motion  to  set  aside  the  default.  Referring  to  the  affidavit,  it 
appears,  that  he  under  oath,  details  all  the  facts  and  circum- 
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stances  connected  with  the  execntion  of  the  notes,  and  showin*^ 
very  clearly  that  usury  had  been  reserved  in  the  loan  for 
which  the  notes  were  given. 

In  this  action  of  the  court  there  was  error  for  which  the 
judgment  in  eacli  case  must  be  reversed  and  the  cause  re- 
manded. Counsel  for  the  appellees  say  that  the  bill  of  ex- 
ceptions does  not  correctly  state  the  facts,  but  counsel  must 
be  aware  of  the  rule  of  practice  that  makes  the  record  tiled  in 
this  court  conclusive  upon  us  as  to  all  matters  of  fact  certified 
to  by  the  judge  who  tried  the  cause.  The  instructions  seem 
to  be  proper  under  the  evidence.  Although  no  cross-error  is 
assigned  upon  the  record  it  may  not  be  improper  for  us  to 
suggest  that  a  joint  judgment  against  the  surviving  maker  of 
the  note  and  the  personal  representative  of  the  other  maker 
can  not  well  be  sustained  under  the  authorities:  Eggleston 
V.  Buck,  81  111.  254. 

Judgment  reversed. 


The  Chicago,  Bock  Island  &  Pacific  Bailwat 

Company 

V. 

LaWbence  Harmon. 

1.  Practice— Assigning  value. — ^Where  the  value  of  property  iigared 
is  alleged  by  way  of  dam  iges,  it  is  not  neoessary  to  specially  aver  all  the 
qualities  that  conbtituted  such  value. 

2.  Tranportation  of  live  stock — ^Valuable  animaub — Degree 
OF  care. — K  a  carrier  has  any  special  rules  or  custom,  binding  npon  its 
servants,  by  which  their  care  of  live  stock  is  to  be  proportioned  to  its  value, 
it  is  the  duty  of  the  carrier  to  inquire  ot  the  shipper  if  the  live  stock,  about 
to  be  shipped,  possesses  any  special  value  By  the  law  of  the  common  car- 
rier, the  same  degree  of  care  is  required  to  prevent  destruction  of  animal 
life,  whether  of  little  or  great  value 

3.      A  CUSTOM,  LIMITING  LIABILITY  OF  CARRIER,  AGAINST  PUBLIC  POLICY. 

— A  custom  that  a  carrier  shall  not  be  liable  for  iiijury  to,  or  loss,  or  destruc- 
tion of  live  stock  beyond  the  value  of  $100,  ,is  against  public  policy,  as  a 
CJ9tom  which  will  excuse  a  carrier  from  acts  of  negligence,  is  invalid. 
4.    Notice  of  limitation — Nor  binding  unless  assented  to  bt 
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BHCPPER. — Notice  to  the  shipper  of  the  adoption  of  a  rale,  that  the  carrier 
will  not  transport  live  stock  unless  the  shipper  signs  a  special  contract,  limit- 
ing the  liability  of  the  carrier,  for  loss  or  injury  thereto,  to  $100,  does  not 
create  a  contract  between  the  parties  by  which  such  rales  become  binding 
upon  the  shipper.  The  assent  of  the  shipper  must  appear  before  he  can  be 
bound. 

6.      Li ABII-ITY  OF  CABRTER  FOR  IMFAIRVD  CONDITION  OF  PROPERTY  UPON 

ARRIVAL  AT  DESTINATION. — ^The  liability  of  a  common  carrier  for  the  im- 
paired condition  of  property  upon  arrival  at  its  destination,  depends  upon 
the  nature  of  the  commodity  carried,  and  the  cause  of  the  deterioration  in 
vaine  or  of  the  ixgury  received,  during  its  transit.  If  the  loss  or  ii^jury  was 
the  direct  result  of  natural  decay  or  any  inherent  infirmity  in  the  article  it- 
self, the  carrier  is  not  liable.  In  the  transportation  of  live  stock,  the  carrier, 
in  the  absence  of  n^ligence,  is  not  responsible  for  such  injuries  as  occur, 
in  consequence  of  the  vitality  of  the  freight. 

6.  Instructions  should  be  clear  and  accurate  where  evidence 
IS  conflicting. — Instructions  should  be  clear,  accurate  and  as  harmonious 
Bs  possible.  Where  an  erroneous  charge  is  given,  but  the  evidence  is  so 
largely  in  favor  of  the  prevailing  party  that  the  court  can  see  the  jury  were 
not  misled  by  the  error,  the  judgment  will  be  affirmed ;  but  where  the 
evidence  upon  the  material  points  in  the  case  is  very  conflicting  and  quite 
evenly  balanced  and  the  erroneous  instructions  may  have  had  the  effect  of 
misleading  the  jury,  the  court  will  reverse  the  judgment. 

7.  Misleading  instruction. — Where  the  obligation  to  deliver  a  mare 
in  good  condition,  if  so  received  by  the  carrier,  is  made  by  the  first  branch 
of  an  instruction,  as  absolute  as  the  duty  to  transport  safely  and  fo  make 
delivery  to  the  consignee,  and  there  is  no  question  but  what  the  mare  safely 
arrived,  so  far  as  the  act  of  transportation  was  concerned,  and  was  promptly 
delivered  to  appellee,  the  jury  will  be  very  likely  to  understand  that  the 
neglect  of  duty  mentioned  in  the  second  branch  of  the  instruction,  referred 
to  the  failure  of  the  caiTier  to  deliver  in  as  good  condition  as  received,  and 
that  such  failure  was  conclusive  evidence  of  negligence  in  the  carrier  by 
which  such  condition  was  caused. 

Appkal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
N.  M.  Laws,  Judge,  presiding.  Opinion  tiled  December  28, 
1882. 

On  the  5tli  day  of  July,  1881,  the  appellant  received  at  its 
station  at  Ottawa,  III.,  from  one  Neely,  the  agent  ot  appellee, 
a  mare  and  colt  to  be  transported  to  Peoria,  about  seventy-five 
miles  dietant. 

The  animals  were  shipped  in  a  box  car  under  the  super- 
intendence of  Neely  and  the  agent  of  appellant  at  Ottawa. 
The  car  reached  Peoria  the  next  morning  about  9  o'clock,  and 
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the  animals  were  delivered  to  appellee.  It  is  claimed  that 
the  mare  had  become  overheated  in  the  car  for  want  of  suffi- 
cient ventilation,  in  consequence  of  which  she  died  the  suc- 
ceeding day. 

The  declaration  contains  five  counts,  the  first  of  which 
charges  in  substance,  that  the  mare  and  colt  were  shipped  in 
a  box  car,  and  that  it  was  necessary  to  prevent  them  from 
overheating  to  keep  the  doors  and  windows  partly  open  during 
transportation,  and  that  the  defendant  caused  the  doors  and 
windows  to  be  closed,  and  in  consequence  the  mare  became 
overheated,  sickened  and  died,  and  the  colt,  deprived  of  proper 
nourishment,  stunted. 

Second  count  alleges  that  the  car  was  hot,  and  that  the  de- 
fendant detained  the  mare  and  colt  one  hour  in  Peoria  unneces- 
saril}',  whereby  the  mare  became  overheated,  etc.  Tlie  third 
count  alleges  detention  unnecessarily  on  the  road.  Fourth  and 
fifth  counts  allege  failure  to  furnish  proper  car,  and  failure  to 
use  proper  care  in  transporting.  Tliere  was  evidence  on  the  part 
of  the  plaintiff*  below  tending  to  show  that  the  mare  when  re- 
ceived at  Peoria  was  in  a  bad  condition  from  being  overheated 
while  in  the  car  of  the  defendant;  that  in  this  condition  she  was 
led  to  the  river  by  the  servant  of  appellee  for  the  purpose  of  giv- 
ing her  water,  alter  which  she  was  taken  to  appellee's  iiome;  she 
appearing  sick,  they  threw  cold  water  upon  her  and  sent  for 
one  Doctor  Pries,  a  veterinary  surgeon;  he  directed  a  course  of 
treatment  under  which  she  improved  during  the  day,  but  on 
the  next  morning  she  was  removed  to  a  farm  of  appellee  about 
two  miles  distant,  when  she  was  taken  worse  and  died  during 
the  day. 

It  is  claimed  by  the  appellant  and  evidence  given  tending  to 
show  such  to  be  the  fact,  that  the  car  was  a  proper  one,  properly 
ventilated,  and  that  the  servants  of  the  company  used  proper 
care  to  keep  the  car  in  that  condition,  and  that  the  overheating 
of  the  mare  was  in  consequence  of  the  extremely  hot  weather 
and  the  condition  of  the  animal  itself,  and  that  the  death  of 
the  mare  rcoulted  from  improper  treatment  after  she  was  de- 
livered to  appellee. 
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In  this  condition  of  the  evidence  the  court  ojave  to  the  jury 
in  behalf  of  the  plaintiff  the  following  instruction: 

Given:  Upon  the  part  of  the  plaintiff  the  court  instructs  the 
jury,  that  if  they  believe  from  the  evidence  that  on  July  5, 
A.  D.  1881,  the  j)!aintiff  delivered,  or  caused  to  be  delivered, 
to  the  defendant,  in  good  order  and  condition,  for  transpor- 
tation by  its  said  line  of  railway  from  Ottawa,  in  La  Salle 
county,  to  the  said  city  of  Peoria,  the  said  mare  and  colt 
mentioned  in  said  declaration,  that  it  then  and  there  became 
the  duty  of  the  defendant  to  safely  transport  and  deliver  the 
f^aid  mare  and  colt  at  said  Peoria,  in  good  order  and  condi* 
tion. 

And  if  the  jury  further  believe  from  the  evidence  that  the 
defendant  neglected  its  duty  in  that  behalf,  and  that  by  rea- 
son of  such  negligence  the  said  mare  and  colt  were  injured  or 
destroyed  without  fault  of  the  plaintiff,  then  the  jury  should 
find  for  the  plaintiff,  and  fix  his  damages  at  such  sum,  not 
exceeding  the  amount  claimed  in  the  declaration,  as  they  be- 
lieve from  the  evidence  to  have  been  the  value  of  the  said 
mare  at  the  time  of  her  said  death,  and  the  amount  of  dam- 
age, if  any,  to  said  colt  on  account  of  the  death  of  said 
mare. 

The  plaintiff  recovered  $433,  and  the  defendant  below  ap- 
pealed. 

Mr.  Thos.  F.  "v^Tithrow  and  Mr.  H.  W.  WELL3,  for  appellant; 
that  appellee  must  offer  proof  to  connect  appellant  with  the 
c^use  of  the  mare's  death,  cited  Lehman  v.  City  of  Brooklyn, 
29  Barb.  234;  P.  C.  &  St.  L.  K.  R  Co.  v.  McMillan,  liep. 
April  19,  1882,  p.  506. 

When  a  verdict  is  given  contrary  to  the  evidence,  this  court 
will  grant  a  new  trial:  Lowry  v.  Orr,  1  Gilm.  70;  Scott  v. 
Blumb,  2  Gilm.  595;  Culbertson  v.  City  of  Galena,  2  Gilm. 
129;  Gordon  v.  Crooks,  11  111.  142;  Keaggy  v.  Hite,  12  111. 
99;  Baker  v.  Pritchett^  16  111.  66;  Higgins  v.  Lee,  16  111. 
495;  Corgan  v.  Frew,  39  111.  31;  Chase  v.  De  Bolt,  2  Gilm. 
371;  Boyle  v.  Levings,  24  111.  223;  Clement  v.  Bushway,  25 
111.  200;  C.  &  R  I.  R  R.  Co.  v.  McKean,  40  111.  218;  Ad- 
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dems  V.  Snver,  89  111.  482;  Summers  v.  Stark,  76  111.  208; 
Stickle  V.  Otto,  86  111.  161;  Bell  v.  Gordon,  86  111.  501. 

A  carrier  in  the  absence  of  negligence,  is  not  liable  for 
injuries  which  occur  in  consequence  of  the  vitality  of  freight: 
M.  C.  &  W.  R  R.  Co.  V.  McDonough,  21  Mich.  165;  Rexford 
V.  Smith,  52  N.  H.  355;  Craigin  v.  K  T.  C.  R  R  Co.  51  K". 
Y.  63;  Mynard  v.  Syracuse,  etc.,  R  R  Co.  71 K  Y.  180;  Ponn. 
V.  Buffalo  &  E.  R  R  Co.  49  N.  Y.  209;  Clark  v.  R  &  S.  R 
R  Co.  14  N.  Y.  571;  Kimball  v.  Buffalo  &  B.  R.  R  Co.  26 
Vt,  242;  Parrot  v.  Wells,  15  Wall.  U.  S.  524;  O.  &  M.  Ry.  v. 
Dunbar,  20  III.  623;  I.  &  St.  L.  Ry,  v.  Jurey,  8  Bradwell,  160. 

If  the  practical  effect  of  the  conduct  of  the  shipper  is  to 
cause  an  article  of  great  value  to  resemble  one  of  less  value, 
whereby  the  carrier  is  misled,  it  is  fraud:  Warren  v.  W.  I. 
Co.  5  Robt.  K  Y.  490;  Orange  Co.  Bank  v.  Brown,  9  Wend. 
85;  Pardee  v.  Drew,  26  Wend.  459;  The  Nitro  Glycerine 
Case,  15  Wall.  U.  S.  524:  Hayes  v.  Wells,  l^Wgo  &  Co.  23 
Cal.  185;  Southern  Ex.  Co.  v.  Everett,  37  Ga.  688:  C.  &  Au- 
rora R  K.  Co.  V.  Thompson,  19  111.  587;  Oppeuheim  v.  U.  S. 
Ex.  Co.  69  111.  62;  C.  &  A.  R  R  Co.  v.  Shea,  66  111.  471; 
Hutch,  on  Carriers,  §  503;  Story  on  Bailments,  §  15;  Am.  Ex. 
Co.  V.  Perkins,  42  111.  459;  C.  .&  A.  Ky.  Co.  v.  Shea,  66  111. 
471. 

As  to  the  effect  of  the  printed  notice,  brought  to  the  knowl- 
edge of  appellee:  Morrison  v.  Brown,  83  111.  562;  Erie  Ry. 
Co.  V.  Wilcox;  84  111.  239;  R  S.  III.  1853,  Private  Laws, 
p.  48. 

A  juror  must  be  absolutely  impartial  and  indifferent  be- 
tween the  parties:  2  Blackstone  Com.  363;  Freeman  v.  The 
People,  4  Denio,  23;  Hathaway  v.  Helmer,  25  Barb.  31;  Ilar- 
risburg  Bank  v.  Forster,  8  Watts,  306;  The  People  v.  Bodine, 
1  Denio,  306;  Davis  v.  Allen,  11  Pick.  469;  State  v.  Anthony, 
7  Ired.  234;  Hinchman  v.  Clark,  Coxe.  446;  Bank  v.  Hart,  3 
Conn.  491 ;  Ga.  R  R  Co.  v.  Hart,  60  Ga.  556. 

If  a  party  accepts  a  juror  in  ignorance  of  his  disqualifica- 
tions, a  new  trial  will  be  granted:  Burroughs  v.  State,  33  Ga. 
408;  Hawkins  v.  Andrews,  39  Ga.  118;  State  v.  Groom,  10 
la.  316;  Pa.  R   B.  Co.  v.  Howard,  20   Mich.  18;  Queen  v. 
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Justice  of  Hartsfordshire,  6  Q.  B,  735;  Qaeea  v.  Justice  of 
Suffolk,  18  Q.  B.  416. 

A  well-known  naa^e  and  custom  is  presumed  to  enter  into 
and  form  part  of  all  contracts  to  which  the  custom  applies: 
Lyon  V.  Culbertson,  83  111.  33;  Bissell  v.  Ryan,  23  111.  566; 
Munn  V.  Bnrch,  25  111.  35;  Wilson  v.  Bauman,  80  111.  495; 
U.  S.  Life  Ins.  Co.  v.  Advance  Co.  80  III.  552. 

Mr.  George  B.  Foster,  for  appellee;  that  where  a  railroad 
company  undertakes  to  transport  li^e  stock,  it  must  furnish 
<2:ood  and  sufficient  cars  to  carry  the  same,  cited  I.  B.  &  W. 
Ry.  Co.  V.  Strain,  81  111.  504;  St.  L.  &  S.  E.  Ry.  Co.  v.  Dor- 
man,  72  111.  504. 

Wliere  unreasonable  delay  in  delivery  is  shown,  carrier,  to 
discharge  itself,  must  show  reasonable  excuse,  not  the  conse- 
quence of  negligence:  Galena  v.  Chicago  U.  R.  R.  Co.  &  Rae, 
18  III.  488;  Am.  M.  U.  Ex.  Co.  v.  Schier,  55  111.  141;  L  C. 
R.  R  Co.  V.  Waters,  41  111.  73. 

If  tlie  cars  were  unfit  or  unsafe  vehicles,  carrier  would  be 
responsible,  even  although  there  was  an  agreement  that  it 
should  not  be  liable  therefor:  Railroad  Co.  v.  Pratt,  22  Wall. 
123. 

A  common  carrier  can  not  limit  by  contract,  its  liability  to 
deliver  goods  safely  at  their  destination:  I.  &  St  L.  Ry.  Co. 
V.  Jurey,  8  Bradwell,  160. 

Even  if  the  acceptance  of  the  property  was  special,  burden 
is  upon  the  carrier  to  show  no  negligence  on  its  part:  Sh river 
v.  Sioux  City  R.  R  Co.  24  Minn.  506;  Bissell  v.  Price,  16  111. 
408. 

The  liability  of  a  carrier  to  deliver  animals  is  not  different 
from  that  where  the  delivery  of  merchandise  is  concerned: 
St.  L.  &  S.  E.  R  R  Co.  V.  Dorman,  72  111.  504;  L  B.  &  W. 
R.  R.  Co.  V.  Strain,  81  111.  504;  C.  &  A.  R.  R  Co.  v.  Erick- 
son,  91  111.  613. 

If  the  damage  is  unconnected  with  the  conduct  or  propensi- 
ties of  the  animals,  the  carrier  is  liable:  Clark  v.  R.  S.  R.  R. 
Co.  14  K  Y.  Rep.  671 ;  Smith  v.  N.  Y.  C.  R  R  Co.  29  Barb. 
135;  Golden  v.  Panama  R  R  Co.  80  Penn.  246;  Welsh  v. 
P.  &  H,  W.  R  R  Co.  10  Ohio,  73. 
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As  to  a  common  carrier  limiting  its  liability  by  notice: 
Fisk  V.  Chapman,  2  Kelly,  360;  Cole  v.  Goodwin,  19  Wend. 
254;  Hollister  v.  Nowlan,  19  Wend.  235;  Moses  v.  Boston  & 
M.  R  R  Co.  32  N.  H.  523;  K  J.  Steam  Mfg.  Co.  v.  Mer- 
chant's Bank,  6  Howard,  344;  1  Smith's  Leading  Cases, 
427-429. 

As  to  a  custom  varying  the  liability  of  carrier:  Cox  v.  HeiB« 
ley,  19  Penn.  247;  1  Blackstone  Com.  76. 

A  carrier  is  liable  for  the  loss  of  a  valuable  package,  althongli 
not  informed  of  its  value:  Phillips  v.  Earle,  8  Pick.  182; 
Camden  v.  Baldauf,  16  Penn.  78. 

Although  evidence  may  have  been  conflicting,  yet  if  it  tends 
to  sustain  the  issue,  this  court  will  not  disturb  it:  Clifford  v. 
Lnhring,  69  111.  401;  Reynolds  v.  Palmer,  70  111.  288;  T.  W. 
&  W.  R  R  Co.  V.  Moore,  77  111.  217;  Wiggins  Ferry  Co.  v. 
Higgins,  72  111.  515;  Knightlinger  v.  Eagan,  75  111.  141. 

PiLLSBURY,  P.  J .  The  point  made  that  the  court  erred  in 
allowing  the  plaintiff  to  show  the  special  qualities  of  the  mare 
which  gave  her  the  value  alleged,  because  no  allegation  of 
special  value  is  contained  in  the  declaration,  we  do  not  con- 
sider tenable. 

The  value  being  alleged  by  way  of  damages  for  the  loss  of 
her,  it  was  not  necessary  to  specially  aver  all  the  qualities 
that  constituted  such  value. 

It  is  next  objected  that  if  the  mare  was  possessed  of  sucli 
qualities  that  gave  her  greater  value  than  ordinary  animals, 
the  plaintiff  should  have  notified  the  defendant  of  the  fact  at 
time  of  shipment,  and  in  not  doing  so  a  fraud  was  committed 
upon  the  carrier. 

There  is  nothing  in  this  record  tending  to  show  that  Neely, 
the  agent  of  appellee  used  any  means  to  deceive  the  appellant 
as  to  the  value  of  the  mare  and  no  inquiries  were  made  by  its 
agents  regarding  her  qualities  or  value. 

The  animal  was  seen  by  the  agent  at  the  time  of  shipment, 
and  if  the  carrier  had  any  special  rules  or  custom  binding 
upon  its  servants  by  which  their  care  of  the  animal  was 
proportioned  to  its  value,  we  think  they  should  have  inquired 
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of  the  shipper  whether  slie  posseseed  any  special  value  before 
assuming  tlie  duties  of  a  common  carrier. 

If  the  record  showed  that  deception  had  been  practiced 
upon  the  carrier  to  induce  a  belief  that  her  value  was  less  than 
now  claimed,  the  question  presented  would  be  different  and 
the  cases  cited  might  be  considered  as  sustaining  the  position 
contended  for. 

Besides  if  the  carrier  is  liable  in  this  action  it  is  upon  the 
ground  that  because  of  its  negligence  the  mare  became  so 
overheated,  or  smothered,  as  counsel  puts  it,  as  to  cause  the 
injury  complained  of,  and  there  is  nothing  appearing  to  show 
that  she  would  not  have  been  likewise  injured  if  she  had  not 
been  of  such  value,  neither  is  it  probable  that  the  result  would 
have  been  any  different  if  the  facts  had  been  stated  to  the 
agent  concerning  her  value  as  a  breeder  of  fine  stock. 

The  point  made  would  also  seem  to  imply  that  a  less  degree 
of  care  is  required  to  prevent  the  suffocation  of  an  animal 
worth  say  $L00,  than  if  the  same  animal  was  worth  three 
times  as  much,  a  position  which  we  can  not  sustain. 

We  think  the  same  degree  of  care  is  required  by  the  law 
of  a  common  carrier  to  prevent  destruction  of  animal  life  in 
the  one  case  as  In  the  other. 

Appellant  sought  to  prove  that  there  was  a  custom  among 
railroad  companies  that  the  carrier  should  not  be  liable  for 
injury  to,  or  loss  or  destruction  of  live  stock  beyond  the  snm 
of  $100,  but  the  court  excluded  such  oflfered  proof.  In  this 
there  was  no  error. 

A  custom  which  would  excuse  them  from  acts  of  negligence 
would  be  against  the  policy  of  the  law  and  can  not  therefore 
be  held  valid,  and  it  has  been  held  that  a  common  carrier  can 
not  even  contract  against  its  own  negligence  or  that  of  its  serv- 
ants:  Adams  Ex.  Co.  v.  Stettaners,  61  111.  184;  111.  Ccn.  R 
K.  V.  Adams,  42  111.  474;  Western  Trans.  Co.  v.  Newhall,  24 
III.  466;  Railroad  Co.  v.  Pratt,  22  Wall.  123. 

It  is  also  urged  that  the  appellant  had  adopted  certain  rules 
and  regulations,  and  that  the  appellee  had  notice  thereof,  that 
the  company  would  not  carry  live  stock  unless  the  shipper 
signed  a  special  contract  limiting  the  liability  of  the  appellant 
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for  loss  or  injury  thereto  to  the  sum  of  $100.  Notice  of  the 
adoption  of  such  rule  does  not  create  a  contract  between  the 
parties  by  which  such  rules  become  binding  npon  the  shipper. 
Notwithstanding  such  notice  he  may  insist  that  his  goods 
sliall  be  received  and  transported  subject  to  all  the  incidents  of 
the  carrier's  employment:  Western  Trans.  Co.  v.  Newhall, 
fiupra^  and  the  assent  of  the  shipper  to  the  limitation  of  liability 
must  appear  before  he  can  be  held  bound:  Anchor  Line  v. 
Dater,  68  III.  369.  In  this  case  no  contract  was  signed  and 
there  is  no  evidence  that  the  appellee  ever  assented  to  any  lim- 
itation of  the  carrier's  liabilitv. 

The  first  instruction  given  for  the  plaintiff  being  the  only 
one  asked  upon  the  merits  of  the  case,  we  consider  improper, 
in  view  of  the  character  of  the  injury  to  the  mare  and  the  evi- 
dence introduced,  touching  the  cause  of  the  injury  and  which 
the  jury  had  a  right  to  consider  upon  that  question.  It  will 
be  noticed  that  the  only  injury  complained  of  is  that  the  ani- 
mal was  overheated  and  that  this  was  caused  by  the  act  of  the 
defendant  in  failing  to  furnish  a  suitable  car,  or  for  want  of 
a  proper  degree  of  care  upon  the  part  of  the  defendant  in 
promptly  forwarding,  and  to  prevent  the  car  from  becoming 
closed  during  the  transportation  to  Peoria.        * 

There  was  evidence  tending  to  show  that  the  car  was  a 
suitable  one  and  properly  arranged  for  allowing  sufiScient  air 
to  the  animal,  and  that  the  car  was  kept  in  that  condition, 
and  that  if  the  mare  was  overheated  it  was  in  consequence  of 
an  inherent  infirmity  incapacitating  her  to  withstand  the 
extreme  heat  of  the  weather.  As  the  case  must  be  again  tried 
we  shall  express  no  opinion  upon  the  weight  of  the  evidence 
upon  this  material  point  in  tlie  case. 

The  obligation  to  deliver  the  mare  in  good  condition  if  so 
received  by  the  carrier  is  made  by  the  first  branch  of  the  in- 
struction as  absolute  as  the  duty  to  transport  safely,  and  to 
make  delivery  to  the  consignee,  and  there  being  no  question 
made  but  the  mare  safely  arrived  so  far  as  the  act  of  trans- 
portation was  concerned,  and  was  promptly  delivered  to  the 
ap])ellee  upon  the  arrival  of  the  train,  the  jury  would  be  very 
likely  to  understand  that  the  neglect  of  duty  mentioned  in 
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the  second  branch  of  the  instruction  referred  to  the  failure 
of  the  carrier  to  deliver  in  as  srood  condition  as  received,  and 
that  snch  failure  was  conclusive  evidence  of  negligence  in  the 
carrier  by  which  such  condition  was  caused,  especially  as  the 
instruction  characterizes  it  as  '^snch  negligence." 

At  common  law  a  common  carrier  was  held  as  insuring  the 
safe  arrival  at  its  destination  of  the  commodity  entrusted  to 
it  for  transportation  against  all  acts  except  what  was  denomi- 
nated the  acts  of  God  and  of  the  public  enemy,  but  this  strict 
accountability  did  not  include  the  condition  of  the  article  at 
the  time  of  its  arrival  as  compared  with  its  condition  when 
received. 

Their  liability  as  to  responding  in  damages  for  an  impaired 
condition  of  the  property  upon  its  arrival  at  its  destination, 
depended  upon  the  nature  of  the  commodity  carried,  and  the 
cause  of  its  deterioration  in  value,  or  of  the  injury  it  had  re- 
ceived during  its  transit. 

If  the  loss  or  injury  was  the  direct  result  of  natural  decay 
or  any  inherent  infirmity  in  the  article  itself,  the  carrier  was 
excused.  Tlins  it  has  been  said  that  the  carrier  was  not  re- 
sponsible for  the  loss  of  molasses  escaping  through  vent  holes 
necessary  to  prevent  the  bursting  of  the  casks,  for  the  evapo- 
ration of  liquids,  or  the  natural  decay  of  fruit  or  vegetables: 
Angell  on  Carriers,  Sec.  211,  and  cases  cited.  Resting  upon 
the  same  principle,  is  the  exemption  from  liability  where  the 
injury  to  live  animals  is  occasioned  by  their  natural  propensi- 
ties toward  themselves  or  toward  each  other  during  transit. 

The  escape  of  steam,  the  rattle  and  jar  of  the  car,  or  the  noise 
of  the  train  even  when  properly  operated,  may  frighten  some 
of  them  and  they  be  injured  in  value  thereby,  the  vicious 
and  unruly  may  injure  the  others,  some  may  refuse  to  eat  or 
drink,  and  in  a  variety  of  ways  the  very  means  adopted  for 
their  transportationr  may,  through  the  natural  disposition  of 
the  animals,  or  their  inherent  infirmity,  work  greater  or  less 
injury  to  them,  when  no  negligent  act  of  the  carrier  whatever 
has  contributed  thereto. 

So,  too.  in  the  transportation  of  live  stock,  the  carrier  in  the 
absence  of  negligence  is  not  responsible  for  such  injuries  as 
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occur  in  consequence  of  the  vitality  of  the  freight.  It  would 
seem  that  non-liability  for  injury  or  damage  occurring  to  live 
stock  under  the  circumstances  supposed,  is  not  to  be  consid- 
ered as  an  exception  to  the  common  law  rule  of  liability  en- 
grafted upon  it  by  the  courts,  since  the  introduction  of  rail- 
roads into  the  field  of  common  carriers,  but  rather  as  the  ap- 
plication of  a  well-known  principle  of  the  common  law,  as  old 
as  the  rule  itself  to  a  species  of  freiglit  which  no  common 
carrier,  until  recent  times,  transported  by  land. 

The  character  of  the  property  carried  and  the  liability  of 
its  inherent  qualities  to  work  loss  or  injury  to  itself,  nnafiec ted 
by  any  act  of  the  carrier,  was  always  considered  in  determinifiij 
whether  the  carrier  was  responsible  for  an  impaired  condition 
of  the  freight,  and  this  principle  should,  in  furtherance  of  jn«>- 
tice,  be  applied  to  every  new  article,  introduced  by  discovery 
or  invention,  into  the  commerce  of  the  world,  or  to  any  new 
species  of  freight  becoming  the  subject  of  transportation  by  a 
common  carrier,  and  which,  in  its  nature,  possesses  qualities 
which  under  the  operation  of  natural  laws  may  without  anj* 
fault  of  the  carrier  cause  a  diminution  in  quantity  or  value 
or  its  entire  loss  or  destruction. 

But  whether  the  exemption  in  case  of  live  stock  is  to  be 
treated  as  an  exception  to  the  rule  on  account  of  the  peculiar 
character  of  the  freight,  or  as  an  extension  of  the  rule  to  the 
transportation  of  animals  as  a  new  business,  it  is  perhaps 
unnecessary  to  determine,  as  in  either  case  the  liability  of  the 
carrier  remains  the  same. 

Loss  and  injury  thus  occasioned  are  matters  of  defense  for 
the  carrier,  and  he  will  not  be  held  liable  for  a  failure  to  de- 
liver such  stock  in  good  condition  if  he  can  show  that  he  has 
furnished  suitable  means  of  carriage,  and  during  the  time 
the  stock  has  been  in  his  possession,  he  has  exercised  that 
degree  of  care  required  by  the  nature  of  the  property. 
Smitli  V.  Railroad  Co.  12  Allen,  531.  Now  in  this  case  if  the 
mare  was  overheated,  in  consequence  of  her  inability  to  bear 
the  hot  weather,  and  the  appellant  did  not  by  any  act  of  neg- 
ligence contribute  to  such  result,  it  can  not  be  held  liable. 

The  instruction  is  also  erroneous  in  charging  the  jury  that 
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if  the  animal  was  injured  by  the  defendant  the  plaintiff  was 
entitled  to  recover  her  value,  thereby  assaming  that  the  injury 
was  the  cause  of  her  death,  when  there  is  considerable  evi- 
dence in  the  case  tending  to  show,  and  wliich  should  have 
been  submitted  to  the  jury,  that  the  cause  of  her  death  was 
the  improper  treatment  she  received  after  she  was  de- 
livered to  the  appellee.  If  the  appellee  was  negligent  in 
his  treatment  of  her,  and  the  damage  was  thereby  increased, 
the  carrier  should  not  be  held  responsible  for  such  damages 
thus  resulting. 

The  instructions  given  for  the  appellant  are  as  full  and  fa- 
vorable as  it  had  any  right  to  demand  or  expect,  and  if  we 
could  see  that  the  verdict  was  not  infected  by  the  erroneous 
instruction  of  the  appellee,  we  should  not  be  inclined  to  re- 
verse, but  as  the  evidence  is  very  conftrcting  upon  the  material 
points  in  the  ease  and  quite  evenly  balanced,  the  instructions 
may  have  had  the  eifect  to  mislead  the  jury  and  incline  them 
to  find  the  verdict  they  returned. 

Such  being  the  state  of  the  evidence  the  instructions  should 
have  been  as  clear,  accurate  and  harmonious  as  possible. 
Quinn  v.  Donovan,  85  111.  194;  Am.  Ins.  Co.  v.  Crawford, 
89  111.  62;  Cnshman  v.  Cogswell,  86  III.  62;  Wabash  R'y  Co. 
V.  Henks,  91  111.  407;  Swan  v.  The  People,  98  111.  610. 

Where  the  evidence  is  so  largely  in  favor  of  the  prevailing 
party  that  the  court  can  see  that  the  jury  were  not  misled 
by  an  erroneous  charge  of  the  court,  the  judgment  will  be 
affirmed  notwithstanding  such  error.  Hall  v.  Sronfe,  52  111. 
421;  Watson  v.  Woolverton,  41111.  241;  Smith  v.  Binder,  75 
111.  492;  but  if  it  does  not  clearly  appear  that  no  injury  re- 
sulted from  the  error,  a  reversal  of  the  judgment  will  follow. 
Ruff  V.  Jarrett,  94  111.  475. 

For  the  reason  stated  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Lacet,  J.,  dissenting.  I  am  unable  to  concur  in  the  decis- 
ion of  the  majority  of  the  court.  The  appellee's  instruction, 
one  only  being  given,  might  be  open  to  the  criticism  passed 
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upon  it  by  the  majority  of  the  court  if  it  stood  by  itself,  as 
tending  to  mislead  the  jury,  in  respect  to  the  appellant's  lia- 
bility as  a  common  carrier  in  the  transportation  of  live 
stock,  and  in  the  appellee's  right  to  recover  damages  arising 
from  other  causes  than  the  negligence  and  default  of  appel- 
lant, notably  those  resulting  from  the  mismanagement  and 
default  of  appellee  himself  atler  receiving  the  mare  and  colt 
in  Peoria. 

With  all  due  respect  to  my  brethren,  I  am  unable  to  see 
how  it  is  within  the  bounds  of  reasonable  probability  that 
the  jury  could  be  so  misled  by  the  instruction,  in  view  of  the 
fact  that  at  the  instance  of  the  appellant,  the  court  instructed 
the  jury  as  to  the  law,  touching  its  liability  as  fully  and 
favorably  as  could  properly  be  asked. 

By  appellant's  instructions,  two,  five,  six  and  nine,  the 
jury  was  expressly  told  in  various  forms,  that  it  would  not 
be  liable  for  any  loss  arising  from  the  overheating  of  the 
mare,  unless  such  overheating  arose  from  its  fault  or  negli- 
gence in  not  furnishing  a  suitable  car,  or  in  not  taking  proper 
care  of  the  mare  and  colt,  while  being  transported;  and  by  the 
appellant's  ninth  instruction,  the  jury  were  told  that  a  common 
carrier  is  not  liable  for  injury  to  property  in  its  care,  arising 
through  inherent  defects,  or  causes  naturally  existing  in  the 
freight,  and  by  instructions  eight  and  thirteen  given  for 
appellant,  the  jury  were  told  that  if  the  death  of  the  marc  and 
injury  to  the  colt^  was  the  result  of  the  neglect  of  appellee  in 
not  taking  proper  care  of  her,  or  in  treating  her  improperly 
Mfler  he  received  her,  then  the  appellant  was  not  liable  for 
such  death  and  injury. 

In  some  instances  it  is  not  easy  to  see  that  imperfections 
and  inaccuracies  in  instructions  will  not  mislead  the  jury,  but 
ill  this  case  it  seems  to  mo  that  the  instructions  given  on  both 
sides  taken  as  a  series  can  be  easily  harmonized,  and  that  a  jury 
of  ordinary  intelligence  could  not  be  misled  as  to   the  law. 

The  first  clause  of  the  appellee's  instruction  states  as  a  matter 
of  law  that  it  was  the  duty  of  appellant  to  transport  and  deliver 
t;je  mare  and  colt  at  Peoria  in  good  order  and  condition. 

This  undoubtedly  was  its  general  duty  and  there  appears  to 
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be  no  impropriety  in  so  telling  the  jury.  The  instruction  does 
not  say  that  nothing  could  excuse  this  duty  save  the  act  of  God 
or  the  public  enemy,  or  that  it  was  an  absolute  inexcusable 
duty. 

The  second  clause  telk  them  that  if  appellant  neglected  such 
duty,  and  by  reason  of  such  negligence  the  mare  and  colt  were 
injured  or  destroyed  without  the  fault  of  appellee,  the  jury 
should  find  for  him. 

It  is  supposed  that  the  jury  would  understand  by  the  in- 
struction that  the  court  intended  to  tell  them  that  as  a  matter 
of  law,  it  was  the  duty  of  the  ap})ellant  to  deliver  the  mare  and 
colt  and  that  no  excuse  could  be  given  for  non-delivery,  and 
that  liability  would  exist  if  he  failed  to  deliver  the  property, 
that  it  was  absolute  and  inexcusable  negligence  not  to 
deliver.  But  the  instruction  does  not  say  so.  It  is  only  sup- 
posed that  the  jury  might  he  misled  to  think  so.  In  sum- 
ming up  the  case  the  jury  would  inquire  in  what  negligence 
of  duty  to  deliver  consisted. 

There  was  a  lar^e  amount  of  evidence  taken  to  show  that' 
the  car  in  which  the  mare  and  colt  were  shipped  wa8  fit  for  the 
purpose  and  that  the  stock  waa  loaded  by  appellee's  agent,  and 
that  reasonable  care  was  taken  by  appellant  to  prevent  injury 
to  it  in  its  transportation.  Then  the  jury  were  told  in  specific 
instructions  given  for  appellant  in  what  negligence  of  duty  to 
safelv  deliver  consisted. 

That  it  WHS  bound  to  furnish  a  safe  and  suitable  car  fit  for 
the  purpose,  and  was  to  take  reasonable  care  to  save  the  stock 
from  injury  while  being  shipped,  and  that  a  neglect  of  this 
only  would  alone  render  it  liable.  The  same  may  be  said  in 
regard  to  damages  that  may  have  accrued  on  account  of  appel- 
lee's fault  in  not  taking  proper  care  of,  or  in  mistreating  the 
stock  after  he  received  it.  Under  such  a  series  of  instructions 
how  was  it  possible  the  jury  could  be  misled  as  to  the  law?* 
It  seerae  to  me  clearly  they  were  not. 

There  being  no  other  perceivable  error  I  think  the  judgment 
should  be  affirmed. 
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V. 

Henbt  Mobbis  et  al. 

1.      ApPEVL    FROSC    OOUKTY     COUBT  to  APPEf.L.VTK — ^PrOBATE  JV11I0- 

DicTiON. — Ac  appeal  to  the  Appellate  Court  from  theCouoty  Court  of  Kane 
ooanty,  in  a  matter  relating  to  the  sale  of  real  estate  to  pay  widow's  award, 
will  not  lie. 

2.  Saxe. — ^No  statute,  it  is  belioFed,  now  exists  in  force,  defining  the 
jurisdiction  or  regulating  the  practice  of  the  county  courts,  that  by  express 
terms  allows  an  appeal  to  the  Supreme  or  appellate  courts  from  the  orders, 
judgments  or  decrees  of  a  county  court,  entered  by  it  in  the  exercise  of  its 
probate  jurisdiction.  None  of  the  acts  of  the  Legisla'  are,  relating  to  the 
organization,  jurisdiction,  practice  or  proceedings  of  the  appellate  courts 
have  conferred  upon  such  courts  jurisdiction  of  appeals  from  the  county 
courts  in  cases  of  the  kind  under  consideration. 

3.  Section  67  of  Practice  Act. — ^The  term  '*  other  courts,'*  used  in 
section  67  of  the  Practice  Act,  does  not  apply.  There  is  no  appeal  to  the 
Supreme  Court  in  this  case,  and  Kane  county  is  not  one  of  that  class  of 
counties  entitled  by  law  to  a  probate  court. 

Appeal  from  the  Connty  Court  of  Kane  connty ;  the  Hon. 
J.  W.  Ranstkad,  Judge,  presiding.    Opinion  filed  December 

28,  1882. 

The  appellants,  executors  of  the  estate  of  Morris,  applied 
to  the  Connty  Court  of  Kane  county  for  leave  to  sell  real  es- 
tate to  pay  debts  proved  against  the  estate, '  including  $1,286 
allowed  to  the  widow,  the  appellant  Bebecca,  as  her  award, 
she  having  elected  to  take  money  instead  of  the  specific  arti- 
cles named  in  the  statute.  The  court,  upon  the  hearing,  de- 
nied the  prayer  of  the  petition  so  far  as  the  claim  of  the  wid- 
ow was  involved,  and  ordered  sale  of  enough  of  the  real  estate 
to  pay  the  other  claims  proved  against  the  estate,  and  the  ex- 
ecutors appealed  to  this  court 

The  appellees  entered  their  motion  in  this  court  to  dismiss 
the  appeal  for  want  of  jurisdiction,  which  motion  was  reserved 
until  the  hearing  of  the  cause. 

Mr.  A.  J.  Hopkins,  and  Messrs.  K.  J.  Aldrich  and  W.  B.  S. 
Hunter,  for  appellants;  cited  R  S.  HI.  1880,  Chap.  8,  §  70. 
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The  award  of  a  widow  where  she  elects  to  take  roonev,  is  a 
demand  against  the  estate  and  it  is  not  less  so  when  it. 
becomes  necessarj  to  resort  to  a  sale  of  the  real  estate  to  dis- 
charge it:  Hector  v.  Eeavill,  3  Brad  well,  232;  Cruce  v.  Cruce, 
21  111.  46;  Deltzcr  v.  Scheuster,  87  111.  301;  Horner's  Probate 
Law,  §  204. 

Appellants  have  a  right  to  appeal  directly  to  this  court: 
Eager  y.  Eager,  8  Bradwell,  356. 

Mr.  Sam.  Bioholson  and  Messrs.  Botsfobd,  Barry  &  Bus- 
sell,  for  appellees;  that  the  motion  of  appellees  to  dismiss 
t  lis  appeal  should  prevail,  cited  R.  S.  111.  1880,  Ohap.  8, 
§568-123;  Ohap.  37,  §§  187-188;  R.  S.  111.  1872,  Ohap.  109, 
^  §.^71-131;  Frizell  V.  Rogers,  82  111.  109;  R.  S.  111.  1874,  Prac- 
*  tice  Act,  §  187;  Steele  v.  Steele,  89  111.  61;  R.  S.  IIL  1877, 
Appellate  Oonrt  Act,  §  8;  R  S.  111.  1879,  Practice  Act,  §  88. 

The  claim  of  a  widow  for  the  widow's  award  ont  of  the  per- 
sonal property  of  an  estate,  is  not  a  ^'  demand  "  against  the 
estate  in  the  same  sense  as  the  claim  of  a  creditor:  Miller  v. 
Miller,  82  111.  463. 

The  title  to  such  specific  articles,  on  the  death  of  the  hus- 
band, vests  in  the  widow  although  they  have  not  been  set  off 
to  her:  York  v.  York,  38  111.  622. 

The  election  of  the  widow  is  confined  to  the  personal  prop- 
erty, or  the  money  arising  from  its  sale,  or  that  may  be  on 
hand:  Omce  v.  Oruce,  21  111.  46;  R  S.  1880,  Ohap.  3,  §  75; 
Strawn  v.  Strawn,  53  111.  263. 

If  the  widow  claims  benefits  from  the  will,  she  must  respect 
those  designed  to  be  bestowed  upon  others:  Deltzerv.  Scheus- 
ter, 37  111.  301 

PiLLSBURT,  P.  J.  The  motion  to  dismiss  the  appeal  hav- 
insr  been  taken  with  the  cause,  is  now  properly  before  us  for 
consideration,  and  will  first  receive  our  attention,  for  if  it  pre- 
vails no  other  question  need  be  noticed. 

The  right  to  an  appeal  is  conferred  alone  by  statute,  it  not 
being  recognized  at  common  law,  and,  unless  the  statute 
gives  the  right  of  appeal  in  this  case  to  the  appellate  court, 
the  motion  must  be  sustained  and  the  appeal  dismissed. 
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The  act  in  res^ard  to  administration  of  estates,  Chap.  3,  B.  S., 
was  approved  April  1,  1872,  and  bj  Sec.  123,  appeals  were 
allowed  from  all  jndc^raents,  orders  and  decrees  of  the  counts- 
court,  in  all  matters  arising  under  that  act,  to  the  circuit 
court,  and  from  tiie  circuit  court  to  the  Supreme  Court  as  in 
other  cases. 

By  the  act  of  March  20,  1874,  R  S.  1874',  page  339,  the 
jurisdiction  of  the  county  courts  was  extended  to  a  certain 
class  of  common  law  and  criminal  cases,  and  its  probate  ju- 
risdiction defined  and  the  practice  regulated,  and  in  regard  to 
appeals.  Sec.  122  provides  that  "appeals  may  be  taken  from 
the  final  orders,  judgments  and  decrees  of  the  county  courts 
to  the  circuit  courts  of  their  respective  counties,  in  all  mat- 
ters, except  as  provided  in  the  following  section,  upon  the  ap- 
pellant giving  bond  and  security  in  such  amount  and  upon 
such  conditions  as  the  court  shall  approve,  except  as  other- 
wise provided  by  law.  Upon  such  appeal  the  case  shall  be 
tried  de  novoP 

Section  123,  containing  the  exceptions  referred  to  in  Sec 
122,  declares  that  "appeals  and  writs  of  error  may  be  taken 
and  prosecuted  from  the  final  orders,  judgments  a.id  decrees 
of  the  county  court  to  the  Supreme  Court,  in  proceedings  for 
the  sale  of  lands  for  taxes  and  special  assessments,  and  on  the 
application  of  executors,  administrators,  guardians  and  con- 
servators, for  the  sale  of  real  estate. 

"Such  appeals  and  writs  of  error  shall,  when  not  otherwise 
provided,  be  taken  and  prosecuted  in  the  same  manner  as  a]>- 
peals  from  and  writs  of  error  to  circuit  courts."  This  last 
section  did  not  operate  to  repeal  Sec.  123  of  Chap.  3,  E.  S., 
above  quoted,  which  allows  appeals  to  the  circuit  court. 

The  two  enactments  being  in  force  at  the  same  time  gave 
an  appellant  the  election  in  applications  to  sell  real  estate,  to 
take  the  cause  either  to  the  circuit  court  and  there  obtain  a 
trial  de  novo^  or  directly  to  the  Supreme  Court,  there  to  be 
heard  upon  errors  assigned  upon  the  record  made  and  certi- 
fied by  the  county  courts.  This  was  so  held  in  Steele  v. 
Steele,  89  111.  51,  and  an  appeal  there  taken  to  the  circuit 
court  from  the  county  conrt  sustained.     The  act  of  May  21, 
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1877,  Sess.  Laws,  page  77,  amended  Sec.  123  of  the  County 
Court  Act  60  as  to  read  as  follows:  "  Appeals  and  writs  of 
error  mav  be  taken  and  prosecuted  from  the  final  orders,  jndir- 
ments  and  decrees  of  the  county  court  to  the  Supreme  Court, 
or  appellate  court,  should  such  court  he  established  by  law, 
in  proceedings  for  the  sale  of  lands  for  taxes  and  special  as- 
sessments, and  in  all  common  law  and  attachment  cases,  and 
cases  of  forcible  detainer,  and  forcible  entry  and  detainer. 
Such  appeals  and  writs  of  error  shall,  when  not  otherwise  pro- 
vided, be  taken  and  prosecuted  in  the  same  manner  as  appeals 
from  and  writs  of  error  to  circuit  courts."  This  section  as 
amended  omit^  that  clause  of  the  original  section  allowing  ap- 
peals to  the  Supreme  Court  in  proceedings  for  the  sale  of  real 
estate  by  executors,  etc.,  and  consequently  deprives  a  party  of 
the  right  of  election  that  we  have  noticed  he  had  under  the 
former  statute.  This  same  section  was  further  amended  by 
act  of  May  21,  1881,  Sess.  Laws,  page  66,  but  in  a  particular 
not  necessary  to  notice  in  the  discussion  of  the  present  ques- 
tion. 

It  is  clear  that  Sec.  123  of  Ch.  37,  as  now  amended,  does  not 
give  the  right  of  appeal  to  the  Supreme  Court  in  cases  of  the 
kind  now  before  us,  and  that  the  lei^islation  thus  far  referred 
to,  leaves  the  right  of  appeal  as  i>rovided  for  in  Sec.  123,  Ch.  3, 
and  in  Sec.  122,  Ch.  87,  and  that  such  appeals  are  to  be  taken 
to  the  circuit  courts,  and  that  the  trial  upon  such  appeals  is 
to  be  de  novo.  No  statute  has  been  cited  by  counsel,  and 
it  id  believed  that  none  exists  now  in  force,  defining  the  juris- 
diction or  regulating  the  practice  of  the  county  courts,,  that 
by  express  terms  allows  an  appeal  to  the  Supreme  or  appel- 
late courts  from  the  orders,  judgments  or  decrees  of  the 
county  court  entered  by  it  in  the  exercise  of  its  jurisdiction 
in  matters  of  probate  and  the  settlement  of  estates  of  deceased 
pereons,  generally  known  as  its  probate  jurisdiction.  It  re- 
mains to  inquire  whether  any  of  the  acts  of  the  Legislature 
relating  to  the  organization,  jurisdiction,  practice  or  jiroceed- 
ings  of  the  appellate  courts  have  conferred  upon  such  courts 
jurisdiction  of  appeals  from  the  county  court  in  cases  of  the 
kind  under  consideration.     The  eiorhth   section  of  the  act  es- 
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tablishing  appellate  courts,  Sess.  Laws,  1877,  page  69,  conferred 
appellate  jurisdiction  upon  the  appellate  courts  in  all  matters 
of  appeals,  or  writs  of  error  from  the  final  judgments,  orders 
or  decrees  of  any  of  the  circuit  courts,  or  the  Superior  Court 
of  Cook  county,  or  from  the  city  courts  in  any  suit  or  proceed- 
ing at  law,  or  in  chancery  other  than  criminal  cases,  and  cases 
involving  a  franchise,  or  freehold,  or  the  validity  of  a  statute. 

The  sixty-seventh  section  of  the  Practice  Act,  Sess.  Laws, 
1877,  page  148,  was  amended  on  the  same  day  that  the  Ap- 
pellate Court  Act  was  passed,  and  by  it  ^^  Appeals  from  and 
writs  of  error  to  all  circuit  courts,  tlie  Superior  Court  of  Cook 
county,  and  city  courts,  and  from  all  other  courts  from  which 
such  appeals  and  writs  of  error  may  be  allowed  by  law,  may 
be  taken  to  the  appellate  courts  from  all  final  judgments,  or- 
ders and  decrees  except  as  hereinafter  stated." 

Tiie  exceptions  here  referred  to,  are  found  in  the  eighty- 
eiglith  section,  which  as  amended  June  3,  1879,  Sess.  Laws, 
222,  provides  that  "  Appeals  and  writs  of  error  to  circuit 
courts,  the  Superior  Court  of  Cook  county,  the  Criminal 
Court  of  Cook  county,  county  courts  and  city  courts,  in  all 
criminal  cases  below  the  grade  of  felony,  shall  be  taken  di- 
rectly to  the  appellate  court,  and  in  all  criminal  cases  above 
the  grade  of  misdemeanors,  and  cases  in  which  a  franchise  or 
freehold,  or  the  validity  of  a  statute,  or  construction  of  the 
constitution  is  involved,  and  in  all  cases  relating  to  revenue, 
or  in  which  the  State  is  interested  as  a  party  or  otherwise, 
shall  be  taken  directly  to  the  Supreme  Court." 

It  is  seen  from  these  provisions  of  the  statute,  which  are 
the  only  ones  regulating  the  practice,  or  conferring  jurisdic- 
tion upon  the  appellate  courts  that  can  be  claimed  to  give  the 
power  to  this  court  to  take  cognizance  of  this  appeal,  that  the 
county  court  is  not  named  as  one  of  the  courts  from  which 
an  appeal  to  or  writ  of  error  from,  this  court  will  lie,  except 
in  the  amended  eighty-eighth  section  of  the  Practice  Act,  and 
that  is  confined  to  writs  of  error  from  this  court  to  the  county 
court  in  criminal  cases. 

The  point  is  made,  however,  that  a  proper  construction  of 
the  sixty-seventh  section  of  the  Practice  Act  sustains  this  ap- 
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peal,  the  argnuieiit  being  that  the  phrase,  '^  and  other  courts 
from  which  such  appeals  and  writs  of  error  may  \)e  allowed 
by  law,"  is  broad  enough  to  include  county  courts;  and  the 
case  of  Eager  v.  Eager,  8  Bradwell,  356,  is  confidently  relied 
upon  as  conclnsive  of  the  question. 

In  that  case  an  appeal  was  taken  from  the  Probate  Court  of 
Cook  county,  a  court  established  by  the  act  of  April  27,  1877, 
Sess.  Laws,  page  79,  providing  for  probate  courts  in  all  coun- 
ti^  having  a  population  of  one  hundred  thousand,  the  twelfth 
section  of  which  allowed  appeals  and  writs  of  error  to  be 
taken  and  prosecuted  from  the  final  orders,  judgments  and  de- 
crees of  that  court  to  the  Supreme  Court  in  proceedings  on 
the  application  of  executors,  administrators,  guardians,  and 
conservators,  for  the  sale  of  real  estate. 

The  Appellate  Court  of  the  First  District  in  the  case  re- 
ferred to,  held  that,  as  that  act  allowed  an  appeal  to  the  Su- 
premo Court  from  the  probate  court,  section  sixty -seven  of 
the  Practice  Ast  being  subsequently  passed,  conferred  jurisdic- 
tion upon  the  court  to  hear  and  determine  such  appeal,  and 
controlled  the  allowance  of  the  appeal  in  the  probate  court  to 
the  appellate  court.  That  the  term  '^ other  courts"  in  said 
section  of  the  Practice  Act  embraced  probate  courts,  and  that 
probate  courts  were  not  excluded  by  the  exceptions  contained 
in  the  eighty-eighth  section  of  the  same  act. 

Whether  the  court  in  Eager  v.  Eager,  correctly  construed 
the  Practice  Act,  we  shall  not  stop  to  inquire,  as  it  is  evi- 
dent that  that  decision  can  have  no  application  to  the  case  at 
bar.  There  an  appeal  was  allowed  by  law  to  the  Supreme 
Court  from  the  probate  court,  and  the  only  question  was 
whether  subsequent  legislation  had  substituted  the  appellate 
court  for  the  Supreme  Court.  The  court  did  not  hold  that 
any  appeal  allowed  from  another  court  to  the  circuit  court 
to  be  tried  de  rwvo^  was  such  an  appeal  that  under  the  Prac- 
tice Act  should  be  taken  tfj  the  appellate  court 

We  take  judicial  notice  that  Kane  county  is  not  one  of  that 
class  of  counties  entitled  to  a  probate  court  nnder  either  the 
original  act  or  the  amendatory  act  of  April  27,  1881,  reduc- 
ing the  population  required  to  seventy  thousand.    The  County 
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Court  of  Kane  county  is  the  only  court  in  that  county  having 
original  jurisdiction  in  probate  matters,  and  as  we  have  seen 
there  is  no  appeal  trom  that  court   in   such   matters  to   this 
court. 
The  appeal  must  be  jdismissed. 

Appeal  dismissed. 


Tabitha  DAWDie 

V. 

Hannah  Nelson. 

1 .  Statement. — Appellee,  when  fourteen  years  old,  came  to  this  conntry . 
At  the  solicitation  of  her  brother,  who  was  working  for  D.,  she  went  to  D.'s 
house.  Here  she  made  her  home  and  was  considered  and  treated  as  one  of 
the  family.  For  six  years  she  neither  demanded  nor  received  any  wages. 
She  brings  this  action  against  appellant,  D.^s  wife,  for  services  rendered  to 
D.  before  his  death,  and  to  appellant  after  his  death.  It  is  alleged  that 
appellant  promised;  in  consideration  of  appellee's  remaning  and  working 
for  her,  that  she  would  pay  for  the  services  rendered  thereafter,  and  for  the 
former  services  to  D. 

2.  Evidence — Contract. — As  to  the  right  of  recovery  for  her  former 
services,  based  upon  an  alleged  indebtedness  of  D.  to  her,  it  is  incumbent 
upon  appellee  to  establish  by  pnx)f  that  some  amount  was  due  her  from  D. 
before  the  promise  of  appellant  will  be  of  any  avail.  Considering  the  cir- 
cumstances of  the  case  and  the  evidence  of  appellee,  the  court  is  of 
opinion  that  if  any  agreement  at  all  was  made  by  D.  with  appellee *8 
brother,  it  was  that  appellee's  support  should  pay  for  her  services.  Such  an 
agreement,  being  a  fair  and  reasonable  one  in  its  inception,  appellee  would 
be  bound  thereby,  so  long  as  she  remained  in  the  family  without  any 
change  in  her  relations. 

8.  Statute  op  LiMiTATroNS. — The  Statute  of  Limitations  begins  to 
run  from  the  time  the  cause  of  action  accrues,  and  is  not  suspended  during 
all  the  time  that  the  debt  may  be  said  to  be  due.  unless  a  promise  within 
five  years  or  some  other  fact  is  shown  which  arrests  the  running  of  the 
statute. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding.  Opinion  filed  Decem- 
ber 28,  1882. 

Messrs.  McKenzie  &  Calkins,  for  appellant;  as  to  the  man- 
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ner  of  pleading  the  Statute  of  Frauds,  cited  Gould's  Plead- 
iags,  307;  Rugj^les  v.  Gattoa,  60  III.  414;  1  Cliitty  on  Plead- 
ings, 421;  1  Wilson,  305;  1  Moore  &  P.  291;  Tliorntou  v. 
Henry,  2  Scam.  220;  Loar  v.  Olioteau,  25  111.  40. 

The  defense  of  the  Statute  of  Frauds  can  not  be  first  made 
by  an  instruction:  Warren  v.  Dickson,  27  111.  116. 

In  bill  for  specific  performance,  a  party  must  set  up  the 
Statute  of  Frauds,  if  he  relies  upon  it:  Hull  v.  Peer,  27  111. 
312. 

In  chancery,  Statute  of  Frauds  must  be  raised  by  answer 
or  plea:  Boston  v.  Nichols,  47  111.  352;  Chicago  Dock  Co. 
V.  Einzie,  49  111.  2S9. 

A  promise  to  pay  or  answer  for  the  debt  of  another,  must 
be  in  writing  and  supported  by  a  sufficient  consideration: 
Frame  v.  August,  88  III.  424;  Eddy  v.  Roberts,  17  111.  505; 
Scott  V.  Thomas,  1  Scam.  58;  Owen  v.  Stevens,  78  111.  463; 
Hite  V.  Wells,  17  111.  88;  Wilson  v.  Bevans,  58  111.  232. 

If  the  credit  is  primarily  given  and  is  authorized  to  be  giv- 
en to  the  promisor,  it  is  a  promise  to  pay  his  ojsvn  debt  and  is 
not  within  the  Statute:  Williams  v.  Corbett,  28  111.  263; 
Gallup  V.  Smith,  24  111.  586;  Hughes  v.  Atkins,  41  111.  213; 
Runde  v.  Runde,  59  111.  98. 

As  to  admitting  improper  evidence:  Howe  Machine  Co. 
V.  Rosine,  87  111.  105. 

Mr.  F.  S.  Mdrpht,  for  appellee;  that  the  filing  of  a  plea 
of  set-off  by  appellant  admits  that  there  was  a  contract,  cited 
Schwarz  v.  Schwarz,  26  111.  81;  Miller  v.  Miller,  16  111.  296. 

Whenever  the  object  of  the  promisor  is  not  to  answer  for 
another,  but  to  subserve  some  purpose  of  his  own,  his  prom- 
ise is  not  within  the  Statute:  3  Pars,  on  Contracts,  24;  Nelson 
V.  Boynton,  3  Met.  396;  Alger  v.  Scoville,  1  Gray,  391;  Clif- 
ford V.  Luhring,  69  111.  401. 

PiLLSBUBY,  P.  J.  It  appears  from  the  record  in  this  case 
that  in  the  spring  of  1869,  when  the  appellee  was  but  four- 
teen years  old,  she  came  from  Sweden  and  went  to  the  home 
of  John  Dawdy,  the  husband  of  the  appellant,  where  she  re- 
mained until  his   death,  in  February,  1875. 
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After  his  death  she  still  remained  with  appellant  until  Ko- 
vember,  1879.  At  the  time  she  came  to  this  country  her 
brother  was  at  work  for  Mr.  Dawdj,  and  she  went  there  at  his 
solicitation  under  some  arrangement  he  had  made  with  his  em- 
ployer. On  the  20th  of  November,  1880,  she  commenced 
this  action  against  the  appellant,  claiming  to  recover  from 
her  for  services  rendered  both  to  Jolm  Dawdy  before  his 
death,  and  for  the  appellant  after  his  death. 

As  to  the  services  alleged  to  have  been  performed  for  Mr. 
Dawdy  in  his  life-time,  the  declaration  alleges  in  substance, 
that  at  the  time  of  his  death  he  was  indebted  to  the  appellee 
for  such  work  and  labor,  and  that  tlie  said  defendant  surviv- 
ing  him  as  his  widow  after  his  death,  and  in  consideration 
that  the  appellee,  at  the  request  of  appellant,  would  con- 
tinue to  remain  with  the  appellant  and  render  services  for  her 
as  a  house  servant,  that  the  appellant  promised  to  pay  for  the 
services  thereafter  to  be  rendered  and  also  the  indebtedness  of 
John  Dawdy  to  her,  and  that  relying  on  the  promise  of  the 
appellant  to  so  pay  her,  she  remained  with  the  appellant  and 
worked  for  her  for  a  space  of  four  years,  and  that  although 
the  estate  of  the  said  John  Dawdy  was  solvent  and  duly  ad- 
ministered upon,  she  in  consequence  of  said  promise,  did  not 
present  any  claim  against  the  said  estate  for  the  services  so 
rendered,  and  that  now  she  is  barred  by  the  lapse  of  time 
from  enforcing  any  claim  against  the  estate. 

With  a  special  count  alleging  the  above  facts,  the  appeU 
lee  filed  the  common  counts  against  the  defendant  for  work 
and  labor. 

The  court  sustained  a  demurrer  to  a  plea  of  the  Statute  of 
Frauds,  interposed  as  a  bar  to  a  recovery  for  the  alleged  in- 
debtedness of  Mr.  Dawdy,  and  a  trial  was  had  upon  other 
issues,  resulting  in  a  verdict  and  judgment  for  the  appellee 
for  $789.30,  being  for  all  the  services  claimed  to  have  been 
performed,  and  the  defendant  below  appeals  to  this  court 

The  plaintiff  claims  that  after  the  death  of  John  Dawdy, 
the  defendant  at  one  time  promised  to  pay  her  for  what  she 
had  done  in  the  lifetime  of  Mr.  Dawdy,  and  also  to  pay  her 
for  future  services. 
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The  right  of  recovery,  so  far  as  her  former  services  were 
ooncerned,  being  based  uix)n  an  alleged  indebtedness  from 
Mr.  Dawdy  to  her  for  her  labor,  it  was  incumbent  upon  her 
to  establish  by  proof  that  some  amoant  was  due  her  from 
him,  otherwise  the  promise  of  the  defendant,  if  made,  would 
be  of  no  avail.  A  careful  examination  of  the  evidence  con- 
tained in- this  record  convinces  us  that  she  has  failed  to  sus- 
tain her  claim  in  this  particular. 

Concerning  the  circumstances  under  which  she  went  to 
Mr.  Dawdy's  in  1869,  she  says  in  her  testimony:  **I  came 
there  under  arrangement  made  by  my  brother.  I  was  four- 
teen years  old,  and  not  familiar  with  the  English  language. 
I  spoke  English  very  well  in  six  months.  I  had  no  expe- 
rience in  housekeeping  when  I  went  to  defendant's.  I 
learned  that  after  I  went  there.  I  helped  to  do  general 
housework." 

On  cross-examination  she  says:  '^Up  to  the  time  of  Mr. 
Dawdy's  de^th  I  never  had  any  conversation  with  defendant 
about  paying  me  wages.  I  never  told  her  I  would  work  for 
$2.50  a  week.  Before  his  death  I  never  demanded  wages  nor 
ever  notified  her  I  should  expect  wages.  I  came  there  and  re- 
mained until  his  death  without  mentioning  wages.  Before 
his  death  nothing  was  ever  said  on  the  question  of  pay.  Prior 
to  his  death  I  got  clothing  and  support." 

Tlie  defendant  testified  that  the  plaintiff  had  her  home 
Uiere  and  was  treated  as  one  of  the  family;  that  no  account  was 
ever  made  of  any  purchase  made  for  her;  whatever  she  needed 
was  bought  for  her  the  same  as  for  their  own  daughters,  and 
that  was  the  end  of  the.  n^atter. 

There  is  no  direct  testimony  in  the  record  going  to  show 
what  arrangement  her  brother  made  with  Mr.  Dawdy,  further 
than  that  he  obtained  permission  f(»r  her  to  come  there,  but  the 
fair  inference  to  be  drawn  from  the  circumstances  surround* 
ing  the  parties  at  the  time  and  their  subsequent  conduct  to 
each  other  is  that  her  brother  made  no  contract  for  wages  for 
his  sister  with  Mr.  Dawdy,  but  rather  that  she  could  make  it 
her  home,  rendering  such  services  as  she  could  for  support  in 
his  family. 
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It  woald  seem  that  if  she  was  to  have  wages  she  would 
have  been  informed  of  it  by  her  brother  or  Mr.  Dawdy,  and 
that  she  would  have  made  some  request  for  her  paj  at 
some  time  during  the  six  years  she  remained  there  before  the 
death  of  Mr.  Dawdy.  She  says  she  makes  no  charge  for  the 
first  six  months  she  was  there,  but  gives  no  reason  why  she  is 
not  entitled  to  it  if  she  was  liired  for  services.  It  would 
seem  from  her  own  statements  on  the  witness  stand  that  she 
well  understood  that  she  wa^  not  there  in  the  capacity  of  a  hired 
servant,  with  a  right  to  wages  above  her  support  For  over  six 
years  not  a  word  is  said  about  pay,  she  neither  demanded  nor 
received  wages,  but  remained  there,  making  it  her  home,  and 
was  considered  and  treated  as  a  member  of  the  family. 

When  she  came  to  this  country  she  was  but  a  mere  child, 
unacquainted  with  the  language  and  customs  of  the  people,  and 
without  relatives  or  friends  except  her  brother,  who  was  at 
work  for  Mr.  Dawdy,  and  what  more  natural  than  for  her 
brother,  desiring  to  procure  a  home  for  his  sister  where  he 
could  watch  over  and  protect  her,  to  make  an  arrangement 
with  Mr.  Dawdy  to  take  her  with  his  own  family,  there  to  re- 
main, rendering  such  services  for  her  support  until  she  saw 
an  opportunity  of  battering  her  condition  by  obtaining  em- 
ployment elsewhere.  We  have  no  doubt  if  her  brother  made 
any  arrangements  with  Mr.  Dawdy,  as  appears  he  did,  it  was 
of  the  character  indicated,  and  being  under  the  circumstances, 
a  fair  and  reasonable  one  for  her  support,  she  would  be  boutid 
by  it  so  long  as  she  remained  there  without  any  change  in  the 
rehitions  she  sustained  to  him  or  his  family. 

She  was  not  obliged  to  remain  any  longer  than  she  desired, 
but  so  long  as  she  received  its  benefits  without  complaint,  it 
being  fair  and  reasonable  in  its  inception,  she  should  be  held 
to  its  terms. 

The  conclusions  to  which  we  have  arrived  upon  this  branch, 
of  the  plaintiff's  claim,  render  it  unnecessary  to  inquire 
whether  the  promise  alleged  in  the  declaration  was  void  be- 
cause not  in  writing.  We  might  say,  however,  that  the  prom- 
ise testified  to  by  the  plaintiff  would  seem  to  be  merely  a  col- 
lateral one,  and  therefore  not  supporting  the  declaration  as  an 
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original  promise  founded  upon  a  consideration  having  for  its 
primary  object  the  benefit  of  the  promisor. 

The  declaration  may  bring  the  case  within  the  rule  an- 
nounced in  Clifford  v.  Luhring,  69  111.  401,  but  the  proof  of 
the  promise  fails  to  take  it  out  of  the  Statute. 

As  we  have  said,  so  long  as  the  plaintiff  lived  at  the  home 
of  Mr.  Dawdj,  as  a  member  of  the  family,  she  should  not  re- 
cover wages,  but  she  claims  that  after  Mr.  Dawdy's  death, 
Mrs.  Dawdy,  the  defendant,  promised  to  pay  her  for  her  serv- 
ices if  she  v^onld  remain  with  her.  This  promise  is  denied 
by  the  defendant,  and  without  entering  into  any  detailed 
statement  of  the  testimony,  we  will  say  that  it  was  a  question 
for  the  jury  to  determine  whether  any  such  promise  was  in 
fact  made. 

If  a  new  arrangement  was  made  after  the  death  of  Mr. 
Dawdy  by  which  the  plaintiff  was  to  receive  wages,  she  ought, 
of  course,  to  recover  the  amount,  less  any  sum  that  has  been 
paid  her,  or  she  has  received  to  apj^y  thereon,  unless  she  is 
otherwise  barred.  The  defendant  testifying  that  tiie  plaintiff 
was  considered  as  a  member  of  the  family,  was  required  over 
objection  to  answer  on  cross-examination  why  tlie  plaintiff 
had  not  been  adopted,  so  that  when  her  husband  died  she 
would  have  a  share  of  the  property? 

Complaint  is  made  of  this  action  of  the  court.  By  the  sev- 
enth instruction  given  for  defendant,  the  jury  wei'e  told  to 
ilisregard  such  evidence,  and  under  such  circumstances  we  do 
not  think  the  error  could  be  very  prejudicial  to  the  defendant. 
Upon  another  trial,  if  the  question  should  be  again  asked,  we 
think  the  court  should  sustain  the  objection. 

No  error  is  perceived  in  the  actH)n  of  the  court  rejecting 
evidence  sought  to  be  introduced  by  the  defendant  tending  to 
show  the  expenses  of  the  plaintiff  since  she  left  the  defendant. 
Such  testimony  would  not  tend  to  prove  what  she  received 
while  at  the  defendant's,  which  was  the  only  purpose  of  its  at- 
tempted introduction. 

The  third  instruction  given  for  the  plaintiff  is  as  follows: 

"The  jury  are  instructed  that,  if  they  believe  from  the  evi- 
dence, that  the  plaintiff,  at  the  instance  of    the  defendant, 
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M^orked  for  her  as  a  house  servant,  from  the  time  of  her  hus- 
band's death,  in  February,  1876,  until  about  the  12th  day  of 
November,  1879,  and  that  she  did  during  such  time  do  and 
perform  the  work  ordinarily  done  by  hired  help  for  like 
service,  then  the  jury  are  instructed  the  plaintiff  is  entitled  to 
recover  whatever  lier  services  for  such  work  and  labor  are  rea- 
sonably worth,  as  shown  by  the  evidence,  less  any  payment 
made  the  plaintiff  during  that  time,  or  money  or  other  prop- 
erty received  by  her  frDm  the  defendant,  and  the  jury,  on 
this  particular  cause  of  action,  will  find  for  the  jAaintiff,  if 
they  find  the  claim  of  plaintiff,  if  any,  accrued  to  her,  and 
was  due  at  any  time  within  five  years  next  before  the  com- 
mencement of  this  suit." 

The  plaintiff  claims  a  right  to  recover  for  services  rendered 
for  the  defendant  from  February,  1875,  until  November, 
1879.  The  suit  was  commenced  Nov.  20,  1880.  Now,  it  is 
evident  that  for  all  services  rendered  prior  to  February,  1880, 
she  would  be  barred  by%the  Statute  of  Limitations  unless 
brought  by  the  proof  within  some  exception  to  the  Statute. 

This  instruction  allows  a  recovery  for  all  her  claims  that 
were  due  at  any  time  within  five  years  before  the  commence- 
ment of  the  suit. 

The  Statute  commences  to  run  from  the  time  the  cause  of 
action  accrues,  and  is  not  suspended  during  all  the  time  that 
the  debt  may  be  said  to  be  due.  Site  can  in  no  event  re- 
cover for  services  rendered  more  than  five  vears  before  the 
commencement  of  the  suit  unless  she  can  take  such  part  of 
the  claim  out  of  the  statute  by  showing  a  promise  within  the 
five  years,  or  some  other  fact  that  arrests  the  running  of  the 
Statute. 

The  instruction  does  not,  however,  proceed  upon  any  the- 
ory that  the  case  is  excepted  from  the  Statute.  Objections 
are  also  made  to  some  of  the  other  instructions,  but  what  we 
have  said  in  the  former  part  of  this  opinion  obviates  the 
necessity  of  noticing  them  in  detail. 

The  judgment  will  be  reversed  and  cause  remanded. 

ludgment  reverseil. 


Second  District — May  Tekm,  1882.  81 

Gondee  ▼.  Cripps. 
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V. 

Joseph  E.  Cripps, 

1.  Samb  of  chattels— Mistake  as  to  identity  of  property.—- 
A,  who,  by  agreement,  had  fowls  ruming  in  a  common  field  with  B,  ag^rees 
to  sell  to  0  twenty-five  turkeys  to  be  separated  and  cooped  by  A  before  deliv- 
eiy.  In  the  absence  of  A,  C^s  servant  comes  for  the  fowls  and,  supposing  it 
would  be  satisfactory  to  A,  shooib  and  takes  away  twenty-five  turkeys.  By 
mistake,  he  shoots  and  takes  away  in  the  number  fourteen  of  B's  turkev's. 
A  brings  suit  against  C  for  the  price  of  the  twenty-five  turkeys.  Hetd^  that 
A  sold  and  was  to  deliver  his  own  turkeys  and  the  stipulation  that  A  was  to 
select  and  coop  the  turkeys,  was  waived  by  C  and  he  was  allowed  to  Rhoot 
that  number  of  those  belonging  to  A.  He  was  not  authorized  to  kill  B's 
turkeys  and  B  could  maintain  trespass  against  him.  The  mistake  of  G,  as 
to  the  identity  and  ownership  of  the  property  was  not  a  compliance  with  the 
contract  on  tlie  part  of  A. 

2.  Vendor  and  vendee— Evidence.— The  rule  that  a  vendee  having 
received  from  the  vendor  the  article  purchased,  can  not  retain  the  article  and 
refiue  to  pay  the  price  thereof,  does  not  apply,  sines  C  never  received  from 
A  the  property  purchased,  for  A  not  being  in  possession  of  nor  claiming  any 
interest  in  B's  fourteen  turkeys,  no  obligation  rests  upon  C  to  pay  A  for  them 
as  property  sold  and  delivered.  Under  these  circumstances,  it  was  error  for 
the  court  to  refuse  to  allow  C  to  show  that  B«  in  fact,  owned  the  fourteen  tur- 
keys and  asserted  his  right  thereto  and  that.  C  had  yielded  to  such  para- 
mount title  and  satisfied  the  daim. 

Appeal  from  the  Circuit  Court  of  De  Ealb  county;  the 
Hon.  Charles  Kblluh,  Judge,  presiding.  Opinion  filed  De- 
cember 28,  1882. 

The  appellee  in  December,  1880,  sold  to  appellant  twenty- 
five  turkeys  to  be  cau<^ht  and  cooped  by  the  appellee  upon  his 
premises,  and  then  to  be  taken  away  by  appellant  at  the  price 
of  seven  cents  per  pound  live  weight 

At  the  time  ho  was  to  receive  the  turkeys,  the  appellant 
sent  his  servant  to  get  them,  who  found  the  appellee  absent 
from  home  and  no  turkeys  cooped  or  set  apart  from  the  flock 
for  him.  It  was  then  proposed  by  appellant's  servant  and 
the  hired  man  of  appellee  that  they  sliould  get  the  number 
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out  of  the  flock  tlieii  in  the  woods  an  J  fields  of  appellee.  Ac- 
cordingly, the  servant  of  appellant  shot  twenty-four,  dressed 
them  npon  the  premises,  and  took  them  to  his  employer's 
bntcher  shop  where  they  were  sold  in  his  trade. 

On  the  trial  below  he  offered  to  prove  that  fourteen  of  the 
fowls  shot  by  his  servant  belonged  to  one  Barry  who  claimed 
them  of  him  and  that  he  had  paid  Barry  therefor;  that 
Barry's  farm  adjoined  that  of  appellee  and  that  by  agreement 
the  turkeys  of  appellee  and  Barry  were  allowed  to  run  in 
common,  in  the  wr»ods  and  pastures. 

This  proposed  evidence  was  excluded  by  the  court  Tlie 
plaintiff  recovered  the  whole  amount  claimed  and  defendant 
appealed  and  the  principal  ground  urged  for  a  reversal  of  the 
judgment  is  the  action  of  the  court  in  refusing  such  offered 
evidence. 

Messrs.  Jones  &  Carnes,  for  appellant;  cited  McGoon  v. 
Ankeny,  11  111.  593;  O'Kcefe  v.  Kellogg,  15  III.  347;  Linton 
V.  Porter,  31  III.  107. 

Evidence  which  forms  part  ot  the  res  gestco  should  be  ad- 
mitted: 1  Greenl.  on  Ev.  §  108. 

Owners  of  property  do  not  lose  their  title  to  the  same  by  an 
unauthorized  sale  by  their  bailee:  Burton  v.  Curyea,  40  111. 
320;  Faucett  v.  Osborne,  32  111.  411;  Roland  v,  Grundy,  5 
Ohio,  182. 

A  purchaser  of  realty  may  yield  to  paramount  title  and  sue 
on  covenant:  Harding  v.  Larkin,  41  111.  416;  McConnell  v. 
Downs,  48  111.  272;  Sisk  v.  Woodruff,  15  111.  15;  Dagger  v. 
Oglesby,  99  111.  405:  2  Greenl.  on  Ev.  §  244. 

A  party,  sued  for  purchase  price,  is  not  driven  to  his  cross- 
action,  but  may  recoup  damages,  if  covenatits  are  broken: 
Christy  v.  Ogle,  33'  111.  297;  Love  v.  Wilson,  81  111.  529. 

These  principles  hold  true  in  cases  of  sale  of  chattels: 
Bordwell  v.  Collier,  45  N.  Y.  494;  6  Wait's  Actions  and  De- 
fenses,  723;  Peck  v.  Hensley,  20  Texas,  673;  Sweetman  v. 
Prince,  26  N.  T.  224. 

Mr.  J.  J.  Flannery  and  Mr.  G.  W.  Dpnton,  for  appellecJ; 
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that  if  the  property  taken  did  not  belono^  to  appellee,  then 
appellant  was  gniltj  of  trespass  and  can  not  now  take  advan- 
tji/je  of  his  own  wrong:  14  Johnson  Rep.  406. 

Personal  property  in  the  adverse  possession  of  another, 
claiming  it  as  his  own,  can  not  be  sold  even  by  the  real  owner: 
McGoon  V.  Ankeny,  11  111.  568;  O'Keefe  v.  Kellogg,  15  111. 
347. 

A  debtor  for  ^oods  sold  or  money  loaned  or  deposited,  can 
not  setup  as  a  defense,  against  the  claim  of  his  creditor  that 
his  title  to  the  property  is  defective  or  wrong:  Vibbard  v. 
Johnson,  19  Johnson  Rep.  77;  Bigelow  on  Estoppel,  387; 
Linton  V.  Porter,  31  III.  107;  Lund  v.  Seamen's  Bank,  87 
Barb.  129. 

PiLLSBURT,  P.  J.  Cripps  claimed  no  ownership  or  right  of 
possession  in  any  turkeys  belonginff  to  Barry,  neither  did  he 
sell  nor  intend  to  sell  any  except  his  own. 

He  owned  a  flock  of  turkeys  and  agreed  to  sell  Condee 
tweiity-fiye  of  them,  no  particular  ones  being  designated  at 
the  time,  but  they  were  to  be  separated  and  cooped  by  Cripps 
before  delivery.  This  he  did  not  do;  and  the  appellant,  by 
his  servant,  supposing  it  would  be  satisfactory  to  Cripps,  con- 
cluded to  select  the  number  purchased  from  the  flock,  in  the 
woods  and  fields. 

Had  he  only  shot  the  turkeys  that  belonged  to  Cripps'  no 
question  would  have  been  made  as  to  the  right  of  plaintiff  to 
recover.  If  Cripps  and  Barry,  by  agreement,  allowed  their 
fowls  to  run  in  a  common  field  or  pasture,  those  beIon:>:ing  to 
Barry  were  no  more  in  the  possession  of  Cripps  than  if  they 
were  confined  in  the  separate  field  of  the  true  owner. 

Cripps  sold  and  was  to  deliver  his  own  turkeys,  and  the 
most  chat  can  be  said  of  the  transaction  is,  that  the  stipulation 
in  the  contract  that  Cripps  was  to  select  the  number  sold  from 
the  flock  and  coop  them,  was  waived  by  Condee,  and  he  was 
allowed  to  shoot  that  number  of  those  belonging  to  Cripps. 

The  appellant  was  not  authorized  to  kill  those  belonging  to 
Barry,  and  if  he  did  so,  it  was  a  trespass  by  him  for  which 
Barry  could  maintain  his  action  and  recover  the  value  of  the 
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fowls  killed,  but  in  no  sense  can  it  be  said  that  snch  mistake 
upon  his  part  as  to  the  identity  and  ownersliip  of  the  property* 
was  a  compliance  with  the  contract  apon  the  part  of  Cripps. 

If  fourteen  of  the  tnrkejs  thus  killed  belorio^ed  to  Barry 
then  Condee  never  received  the  property  from  Cripps  that  ho 
purchased,  and  Cripps  not  being  in  possession  of  them,  nor 
claiming  any  interest  in  them,  no  obligation  rested  upon 
Condee  to  pay  Cripps  for  them  as  property  sold  and  delivered. 

The  rule  as  announced  in  Linton  v.  Porter,  31  III.  107,  that 
a  vendee  having  received  from  the  vendor  the  article  pur- 
chased can  not  retain  the  article  and  refuse  to  pay  the  price 
therefor,  does  not  apply,  as  that  case  shows  that  Linton  re- 
ceived from  Mrs.  Porter  the  identical  article  purchased  and 
retained  peaceable  and  undisputed  possession  of  it  at  time  of 
trial,  no  paramount  title  having  been  asserted  to  it. 

In  such  case  it  is  clear  that  a  failure  of  consideration  can 
not  be  predicated  upon  tlie  alleged  breach  of  the  implied  war- 
ranty of  title. 

The  facts  in  this  case,  however,  are  very  different.  If 
Barry  having  paramount  title  to  the  fourteen  turkeys  had  re- 
plevied them,  could  Condee  have  maintained  an  action  again;>t 
Cripps  for  a  breach  of  the  implied  warranty  of  title?  Clearly 
not. 

It  would  have  been  a  sufficient  answer  that  Cripps  did  not 
sell  or  deliver  them  to  Condee  as  his  own,  but  that  Condee 
killed  them  without  his  consent  and  no  claim  to  the  owner- 
ship or  p)S9ession  thereof  was  ever  asserted  by  him  or  trans- 
ferred to  Condee. 

Under  the  circumstances  of  this  case  we  have  no  doubt  that 
Condee  had  the  right  to  show  that  Barry  in  fact  owned  the 
fourteen  turkeys  and  asserted  his  right  thereto,  and  that  he 
yielded  to  such  paramount  title,  and  satisfied  the  claim  either 
by  a  surrender  of  the  property  or  by  paying  for  it 

As  he  was  not  permitted  to  show  this,  wo  think  there  is 
error. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Henry  F.  Merrill 

V. 

Henry  Dibble. 

1.  MOTIVB  IN  BRINGING  A  SUIT — WhIBN  TO  BB  G0N8IDBR1SD. — ^The  mO- 

tive  of  appellant  in  bringing  this  action,  can  have  no  effect  upon  his  right 
.  of  lecoyery,  in  so  far  as  he  has  8a8tain3d  actual  damages  by  the  wrongful 
act  of  appellee.    It  should  only  be  considered  by  the  jury  as  to  punitory 
damages. 

2.  ISSUB  OF  RIGHT  OF  WAY — EbRONBOUS  JUDGIIfBNT  BKOULD  BB  BB- 
TBR8ED  ALTHOUGH  ONLY  NOMINAL  DAMAGES  PROVKD. — In  a  CaSO  like  thls, 

an  appellate  court  will  reverse  an  erroneous  judgment,  even  although  no  act- 
ual damage  was  proved,  since  appellee,  by  pleading  aright  of  way  over  appel- 
lant's land,  tendered  an  issue  of  a  permanent  right  in  himself  to  continue  to 
travel  thereon,  and  the  judgment  entered  would  be  conclusive  of  the  right 
in  issue  and  binding  upon  parties  and  privies.  If  appellee  did  the  act 
charjred  and  failed  to  sustain  his  plea,  justifying  his  act,  the  law  implies 
damage  and  the  maxim  '*  de  minimis  non  curat  lex  *'  in  such  cases  la  not 
acted  upon  by  an  appellate  court* 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the 
Hon.  Charles  Kbllum,  Judge,  presiding.  Opinion  filed 
December  28,  1882. 

Messrs.  Jones  &  Bishop,  for  appellant;  that  every  unau- 
thorized entry  upon  the  land  of  another  is  a  trespass  for 
which  an  action  will  lie,  and  the  law  implies  damage  to 
the  owner,  cited  Pfeifer  v.  Grossman,  16  III.  54;  Dixon  v. 
Clow,  24  Wend.  188;  Bagley  v.  Harris,  9  Ala.  173;  Plum- 
leigh  V.  Dauson,  1  Gilm.  644;  Bolivar  M'f 'g  Co.  v.  Neponset 
M'f 'g  Co.  16  Pick.  241;  Whipple  v,  Cumberland  M'f 'g  Co. 
a  Story,  661;  Glenn  v.  Kays,  1  Brad  well,  470. 

A  verdict  found  on  any  fact  or  title,  distinctly  put  in  issue 
in  an  action  of  trespass,  may  be  pleaded  by  way  of  estoppel 
in  another  action  between  the  same  parties,  or  their  privies,  as 
to  the  same  fact  or  title:  Outram  v.  Morewood,  3  K.  B.  346; 
Vooght  V.  Winer,  2  B.  &  A.  662;  Town  v.  Mines,  6  N.  H. 
262;  3  Starkie  on  Ev.  1280;  Standice  v.  Parker,  2  Penn.  22; 
Hoey  V.  Furman,  1  Penn.  296;  Herman  on  Estoppel,  §§  96- 
102. 
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J.  L.  Peatt,  for  appellee;  that  in  this  S^ate  a  new  trial  will 
not  be  granted  to  enable  a  party  merely  to  recover  nominal  or 
vindictive  damages,  cited  Corns tock  v.  Brosseaa,  65  III.  44. 


PiLLSBUEY,  P.  J.  Action  by  appellant  against  the  appel- 
lee to  recover  for  damage  alleged  to  have  been  done  by  the 
appellee,  his  servants  and  cattle,  upon  the  land  of  the  a^v 
pellant  described  in  the  declaration,  with  pleas  of  not 
gnilty,  license  and  prescriptive  right  of  way  in  the  public 
over  such  land,  and  verdict  and  judgment  fur  the  defend- 
ant, and  appeal  to  this  court  by  the  plaintiff. 

The  record  shows  that  the  parties  for  several  years  have  oc- 
cupied adjoining  farms,  that  in  possession  of  the  appellee 
being  owned  by  his  mother,  and  that  in  the  occupancy  of  ap- 
pellant being  owned  by  hiin. 

That  the  portion  of  the  partition  fence  between  them  be- 
longing to  the  owner  of  the  farm  in  the  possession  of  appellee, 
had  been  out  of  repair  for  a  long  time  and  through  which  the 
horses  and  cattle  of  appellee  broke  into  the  field  and  pasture 
of  appellant  on  many  occasions  prior  to  ttie  commencenient 
of  the  suit,  and  that  the  appellee  neglected  to  take  care  of 
them  although  notified  so  to  do  by  the  plaintiff  below. 

It  further  appears  from  the  record,  that  the  appellant  had  a 
private  lane  over  a  part  of  his  premises  for  his  own  use,  and 
that  the  appellee  and  his  servants  used  this  lane  as  a  way 
against  the  will  of  appellant. 

The  acts  charged  were  clearly  proved  by  the  plaintiff  below 
and  substantially  admitted  by  the  defendant,  and  there  is  no 
proof  in  the  case  sustaining  either  of  the  pleas  of  license  or 
right  of  way,  and  we  can  not  understand  why  the  issues  were 
found  for  the  defendant  by  the  jury,  unless  it  be  that  they 
were  improperly  influenced  by  the  testimony  introduced  tend- 
ing to  show  that  the  motive  of  the  appellant  in  bringing  the 
suit  was  to  be  revenged  upon  appellee  for  causing  him  to  pay 
costs  in  some  prior  litigation. 

The  motive  of  the  plaintiff  in  bringing  this  action  can  have 
no  effect  upon  his  right  of  recovery  in  so  far  as  he  has  sus- 
tained actual  damage  by  the  wrotigful  act  of  the  defendant 
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It  should  onlj  be  considered  by  the  jury  as  aflFecting  any 
claim  he  may  urge  to  punitory  damaci^cs. 

Counsel  for  appellee,  however,  contends  that  the  plaintiff  did 
not  prove  more  than  nominal  damages  and  therefore,  an  ap- 
pellate court  will  not  reverse  although  the  judgment  be  er- 
roneous. 

We  have  examined  the  testimony  contained  in  this  record, 
and  think  the  plaintiff  showed  that  he  had  sustained  actual 
damages,  though  perhaps  not  to  a  very  large  amount  Be- 
sides the  defendant  below,  by  pleading  a  right  of  way  over  the 
land  of  the  plaintiff,  tendered  an  issue  of  permanent  right  in 
himself  to  continue  to  travel  thereon,  and  the  judgment  en- 
tered in  the  cause  is  conclusive  of  the  right  in  issue,  and  bind- 
ing upon  the  parties  and  their  privies. 

In  cases  like  this  and  especially  upon  this  issue,  if  the  de- 
fendant did  the  act  charged  and  fails  to  sustain  his  plea  justi- 
fying the  act,  the  law  implies  some  damage  and  the  verdict 
must  be  for  the  plaintiff  for  nominal  damages  if  no  other  be 
proved.  Whitmore  v.  Cutter,  1  Gall.  429;  Field  on  Damages, 
680;  Monroe  v.  Stickney,  48  Me.  462;  Stilwell  v.  Lincoln,  11 
Gray,  434;  Mellor  v.  Pilgrim,  7  Brad  well,  306,  and  the  maxim 
^*  de  minimis  non  curat  2ea?"  has  no  application  in  such  case 
and  is  not  acted  upon  by  an  appellate  tribunal. 

The  refused  instructions  for  the  ])laintiff  were  perhaps  ob- 
jectionable in  leaving  the  jury  to  put  their  own  construction 
upon  the  word  '^  trespass,"  but  as  we  must  reverse  because 
the  verdict  is  against  the  evidence,  the  plaintiff  can  so  correct 
his  instructions  as  to  make  them  faultless. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Chicago,  Burlington  ani>  Quincy  Railroad  Com- 
pany 

V. 

Jam£9  D.  Housh. 

1.      COHTRIBUTORT    KBOUOKHCIS — INSTRUCTIONS  SHOULD  NOT  TONORR 

SUCH  DEFEN8K,  WHEN  FAIRLY  PRBSENTBD. — ^Where  eyidence,  \fhich  wad 
conflicting,  fairly  presented  the  qaestion  of  contribatoiy  negligence,  it  was 
error  for  the  coori,  in  an  instruction,  to  ignore  that  defense,  and  the  error  is 
not  corrected  by  other  instructions  presenting  an  accurate  statement  of  the 
law. 

2.    Instructions  must  not  bk  ambiouous. — An  iuRtruction  which  is  so 
ambiguous  as  to  admit  of  two  entirely  different  constructions,  is  erroneous. 

AppftAL  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding.  Opinion  filed  Decem- 
ber 28,  1882. 

Mr.  O.  F.  Price,  and  Messrs.  Williams  &  Lawrence,  for 
appellant;  that  the  cattle  unlawfully  at  large  upon  the  high- 
way were  trespassers  upon  appellant's  right  of  way,  cited  R. 
S.  111.  1874,  Chap.  8,  §  1. 

It  was  error  to  give  an  instruction  asserting  a  right  of  re- 
covery, without  stating  the  rule  of  comparative  negligence : 
C.  B.  &  Q.  R  R  Co.  V.  Harwood,  80  111.  91;  C.  B.  ife  Q.  R 
R  Co.  V.  Payne,  49  111.  499;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  60 
111.  502;  L  C.  R  R  Co.  v.  Maffit,  67  111.  435;  111.  Linen  Co. 
V.  Hough,  91  111.  67;  W.R  R  Co.  v.  Henks,  91  111.  411;  C. 
&  A.  R  R  Co.  V.  Pennell,  94  111.  453. 

Where  evidence  is  conflicting,  instructions  should  be  clear 
and  accurate:  Riff  v.  Jarrett,  94  111.  480;  Stratton  v.  C.  C. 
Horse  Ry  Co.  95  111.  32;  Am.  Ins.  Co.  v.  Crawford,  89  III. 
63;  T.  W.  &  W.  R'y  Co.  v.  Grable,  88  111.  443;  L  &  St  L. 
R  R  Co.  V.  Blackman,  63  111.  120;  C.  &  N.  W.  R  R  Co.  v. 
Clark,  70  111.  279;  C.  &  K  W.  R  R  Co.  v.  Dimick,  96  111. 
46;  Cushman  v.  Cogswell,  86  111.  62;  Shaw  v.  People,  81 
111.  151;  T.  W.  &  W.R'y  Co.  v.  Moore,  77  111.  222. 

It  is  immaterial  that  other  instructions  stated  the  law  accu- 
rately, as  it  is  not  known  whether  the  jury  acted  upon  the  correct 
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or  erroneous  instructions:  Volk  v.  Bocbe,  70  III.  299;  Morris 
V.  Gleason,  1  Bradwell,  516;  Mendota  y.  Fay,  1  Bmdwell, 
421;  O.  O.  &  R  JO.  R  Co.  v.  McMath,  4  Bradwell,  359. 

Mr.  A.  L.  Humphrey,  for  appellee;  cited  R  S.  111.  1877, 
Chap.  114,  §  67;  Indianapolis  &  St.  L.  R.  R  Co.  v.  Stables, 
62  III.  313. 

A  case  should  not  be  reversed,  where  the  conrt  are  satisfied 
the  same  verdict  would  be  rendered  under  a  proper  instruc- 
tion: Indianapolis  &  St  L.  R  R  Co.  v.  Peyton,  76  111.  340. 

Pleasants,  J.  In  the  circuit  court,  on  appeal  from  a  jus- 
tice of  the  peace,  there  was  a  judgment  upon  a  verdict  against 
appellant  for  $37  damages  for  killing  a  steer  of  appellee,  who 
was  plaintiff  there,  on  a  crossing  of  a  public  highway  ov6r  its 
railroad. 

The  evidence,  which  was  conflicting,  fairly  presented  the 
question  of  contributory  negligence  on  the  part  of  the  plaintiff; 
but  this  defense  was  ignored  by  the  first  instruction  given  on 
his  behalf,  which  was  as  follows: 

**  The  court  instructs  the  jury  for  the  plaintiff  that  under  the 
law  of  the  State  it  was  the  duty  of  the  railroad  company  to 
construct  and  maintain  the  crossing  where  the  property  in 
question  was  destroyed,  if  the  proof  shows  said  property  was 
destroyed  on  a  public  crossing  over  the  road  of  the  defendant, 
and  also  to  keep  and  maintain  approaches  to  said  cro$«sing  so 
that  at  all  times  they  shall  be  safe  as  to  persons  and  property, 
and  if  you  believe  from  the  evidence  that  by  reason  of  the 
existence  of  an  embankment  on  the  defendant's  road  adjacent 
to  said  crossing  caused  by  defendant,  a  view  of  the  approaches 
to  said  crossing  was  obscured  so  that  animals  approaching 
said  crossing  could  not  be  seen,  and  that  in  consequence 
thereof  and  by  the  negligence  of  the  defendant  the  property 
in  question  was  run  upon  by  defendant's  train  and  killed,  then 
you  will  find  for  the  plaintiff." 

It  has  been  often  held  that  in  a  case  like  this  such  an  error 
is  not  cured  by  other  instructions  presenting  an  accurate  state- 
ment of  the  law:  C.  B.  &  Q.  R  R  Co.  v,  Howard,  80  111.  91; 
The  Illinois  Linen  Co.  v.  Hough,  91  Id.  67. 
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It  appears  that  the  second  instrnction  for  the  plaintiff  was 
as  follows:  **The  eonrt  further  instrncts  the  jary  for  the 
plaintiff,  if  yon  believe  from  the  evidence  that  the  train  of 
the  defendant  was  run  upon  the  steer  of  plaintiff  npon  a  pub- 
lic crossing  by  reason  of  the  employes  of  the  defendant  neg- 
lecting to  sound  a  whistle  or  to  ring  a  bell  at  a  point  at  least 
eighty  rods  from  such  crossing,  or  as  the  result  of  such  signal 
or  alarm,  and  that  the  defendant  or  its  employes  were 
guilty  of  gross  negligence,  and  the  negligence  of  the  plaintiff 
was  sligiit  as  compared  to  that  of  the  defendant,  then  you 
should  find  for  the  plaintiff." 

From  tliis  it  would  be  understood  that  the  gross  negligence 
here  intended  might  consist  as  well  in  either  the  giving  or 
in  failing  to  give  the  alarm  required  by  the  statute,  astlie  fact 
might  be  found  to  be — an  error  so  patent  to  the  mind  of  a  law- 
yer as  to  arouse  a  suspicion  of  the  accuracy  of  tlie  transcript, 
but  which  an  intelligent  juror  uninformed  as  to  the  statute,  to 
which  no  reference  is  made,  might  not  perceive. 

For  the  giving  of  these  instructions  the  judgment  must  be 
veversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Joel  Abmfield 

V. 

Amanda  Humphrey. 

1.  IiTBTRUCTiows. — Where  there  is  strong  testimony  in  support  of  the 
defense  of  accord  and  satisfaction,  it  is  error  for  the  court  in  a  series  of  in- 
structions, given  for  plaintiff,  to  ignore  such  defense  and  the  error  is  not 
cured  by  a  proper  instruction  in  relation  to  the  alleged  accord  and  satisfac- 
tion given  for  defendant. 

2.  Tnstuuctions. — Where  there  is  evidence  tending  to  show  that  de- 
fendant had  endeavored  but  was  unable  to  procure  before  suit  brought  the 
article  agreed  upon  by  the  part.es  as  an  equivalent  for  the  one  lost,  and  de- 
fendant had  not  repudiated  the  promise  to  procure  it,  it  is  error  to  instruct 
the  jury  that  '*if  defendant  neglerted  to  buy  it  for  the  plaintiff,  plaintiff 
would  be  entitled  to  recover.'* 
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3.      WaRSHOUSEMAN — WhERB  storage  18  THE  MAIN   Til  I  NO    IK  CON- 

TBKPLATiON  OP  PARTIES. — Where  storage  is  the  main  thing  in  the  con- 
templation of  the  parties  and  the  removal  of  the  goods  to  the  warehouse  and 
their  return  to  the  bailor  in  the  same  city  is  merely  a  necessary  incident  to 
the  storage,  the  liability  is  that  of  a  warehouseman  and  not  of  a  common 
carrier. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  Buans,  Judge,  presiding.  Opinion  tiled  December  28, 
1882. 

Messrs.  Quinn  &  Sheen,  for  appellant;  that  if  the  goods 
were  lost  while  stored,  appellant,  as  a  warehouseman,  is  liable 
only  for  negligence,  cited  2  Parsons  on  Contracts,  179;  Buck- 
ingham V.  Fisher,  70  111.  122;  C.  &  A.  R.  R.  Co.  v.  Scott,  42' 
111.  132;  Story  on  Bailments,  §§  27-444. 

If  the  same  person  is  common  carrier  and  warehouseman 
and  goods  are  received  to  be  forwarded,  when  so  ordered  by 
owner,  the' liability  is  that  of  a  warehouseman:  St.  L.  A.  &  T. 
H.  R  R  Co.  V.  Montgomery,  39  111.  338. 

As  to  accord  and  satisfaction,  McKinley  v.  Watkins,  13  111. 
140;  Burnsides  V.  Potts,  23  111.  411;  F.  &  M.  Ins.  Co.  v. 
Chestnut,  50  111.  112. 

Instructions  sliould  be  clear,  accurate  and  perspicuous: 
Volk  V.  Roche,  70  111.  297;  C.  B.  &  Q.  R  R  Co.  v.  Yan  Pat- 
ten,  64  111.  510. 

Mr.  IsAAO  C.  Edwards,  for  appellee;  that  where  there  is  a 
conflict  of  evidence  and  tlie  facts  and  circumstances  justify 
the  inference  of  thojurj',  the  verdict  will  not  be  disturbed, 
cited  Lowry  v.  Orr,  1  Gilm.  70;  McKirchaa  v.  McBcan,  46 
111.  228. 

Pleasants,  J.  Appellant  was  proprietor  of  a  warehouse 
and  followed  the  business  of  storing  goods  and  moving  them 
to  and  from  it  in  the  city  of  Peoria,  Appellee  had  kept  a 
boarding  house  in  said  city.  Having  concluded  to  give  it  up, 
at  least  for  a  time,  on  account  of  impaired  health,  she  engaged  a 
room  elsewhere,  and  on  Oct.  18, 1880,  delivered  to  appellant 
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or  his  servdDts,  a  portion  of  her  furniture  and  other  goods  to 
be  stored  at  the  price  of  $1  per  month  until  called  for,  and 
then  to  be  returned  to  her  at  any  place  in  said  city  that  she 
should  designate.  Among  them  was  an  old  bureau  claimed 
to  have  been  packed  with  wearing  apparel  and  other  light 
goods  which  she  itemized  and  valued  at  $96.40.  On  the  14th 
of  January  following  she  sent  for  them, and  on  the  next  day 
received  all  that  she  had  delivered, excepting  the  bureau  and 
contents,  and  a  small  stove  and  pipe  belonging  to  it,  which 
were  never  fonud  nor  their  loss  explained. 

She  brought  this  suit  before  a  justice  of  the  peace  to  recov- 
er the  value  of  the  missing  goods  and  also  some  small  items 
/or  damage  to  others,  and  for  board  furnished  to  a  third  party 
at  appellant's  request,  amounting  in  all,  according  to  her  ac- 
count filed,  to  $114.  Defendant  failing  to  appear  she  recov- 
ered a  judgment  for  $121.55,  which  was  reduced  in  the  circuit 
court,on  his  appeal,  to  $115. 

The  testimony  on  the  part  of  the  plaintiff  as  to  the  con- 
tents of  the  bureau  and  their  value,  considered  by  itself,  is 
somewhat  unsatisfying,  while  her  admissions  on  different 
occasions  that  it  contained  only  a  few  old  relics  of  little  or  no 
value  were  positively  sworn  to  by  six  of  defendant's  wit- 
nesses, of  whom  only  one  was  directly  contradicted  except  by 
the  plaintiff  herself,  who  denies  that  she  ever  so  admitted. 
And  she  admitted  on  the  trial  that  after  receiving  from  de- 
fendant a  new  bureau,  which  she  selected  from  a  furniture  store 
by  his  authority,  she  agreed  to  settle  for  silk  enough  to  make 
a  sack  which  she  valued  at  $17,  and  the  value  of  some  fast- 
eners for  pillow  shams,  estimated  at  $2.50. 

Five  of  the  six  witnesses  referred  to  further  testified  that 
she  said  she  would  *be  satisfied  if  defendant  would  procure 
for  her  a  bureau  like  the  lost  one,  or,  that  after  receiving  it 
she  said  she  was  satisfied. 

It  is  true  that  some  circumstances  are  sworn  to  by  plaintiff 
and  her  witnesses  that  are  inconsistent  with  the  admissions 
referred  to,  and  some  positive  evidence  was  also  introduced  to  the 
same  effect.  But  it  is  thus  apparent  that  there  was  strong 
testimony  in  support  of  the  defense  of  accord  and  satisfaction 
which  was  urged  on  the  trial. 
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In  the  series  of  instructions  given  in  behalf  of  the  plaintiff, 
being  fonr  in  naniber^  this  defense  is  entirely  excluded  from 
the  consideration  of  the  jury. 

For  example:  *'  5.  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  plaintiff  deposited  the  goods 
sued  for  with  defendant,  to  be  taken  to  his  warehouse  and 
kept  for  a  time  and  returned  to  plaintiff,  and  that  defendant 
neglected  or  refnsed  to  return  the  same  to  plaintiff  on  request 
bat  claimed  the  same  had  been  lost,  then  defendant  must  pay 
plaintiff  the  value  of  the  goods,  unless  he  can  show  they 
were  destroyed  by  the  act  of  God  or  the  public  enemy — inev- 
itable acx^ident,  as  aforesaid." 

This  is  here  given  because  it  is  the  briefest,  but  those  num- 
bered two,  three  and  seven,  respectively — being  all  that  relate 
to  the  subject  of  defendant's  liability  in  this  action,  except 
the  sixth,  which  refers  to  the  proposition  to  settle  for  the  silk 
and  value  of  the  fasteners  are  substantial  repetitions  thereof. 

Although  a  proper  instruction  was  given  for  defendant  in 
relation  to  the  alleged  accord  and  satisfaction  by  the  agree- 
ment to  receive  and  the  actual  acceptance  of  the  new  bureau, 
it  may  have  been  overborne  by  these. 

In  view  of  the  evidence  tending  to  show  that  defendant  had 
endeavored  but  was  unable  to  procure  the  silk  before  suit 
brought  and  had  not  repudiated  the  promise  to  procure  it,  we 
think  the  sixth  was  also  faulty  in  telling  the  jury  that  ^^  if  he 
neglected  to  buy  it  for  the  plaintiff  she  would  be  entitled  to 
recover." 

We  are  of  opinion  also  that  upon  the  facts  stated  on  both 
sides,  as  above  set  forth,  the  liability  of  the  defendant  was  not 
that  of  a  common  carrier,  as  was  held  by  the  circuit  court, 
but  of  a  warehouseman.  Storage  was  the  main  thing  in  the 
contemplation  of  the  parties,  and  the  removal  of  the  goods  to 
the  warehouse  and  their  return  to  the  bailor  in  the  same  city 
were  necessarily  incident  to  it.  They  were  not  to  be  carried 
iiom  one  party  to  anotlier,  nor  even  from  one  place  to  another 
except  for  the  reason  that  the  warehouse  was  not  connected 
with  plaintiff's  boarding  house — a  fact  which  was  accidental. 
Her  purpose  might  have  been  fully  answered  by  moving 
them  into  an  adjoining  room  and  back  again. 
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This  holding,  thongh  erroneous,  may  not  have  wronglit 
any  injnrj  to  the  defendant  in  this  particalar  case,  because  if 
he  was  guilty  of  any  want  of  care,  it  was,  so  far  as  appears,  a 
want  of  ordinary  care.  But  we  are  not  satisfied  from  the 
evidence  that  substantial  justice  has  been  done,  and  for  the 
error  in  ignoring  the  defense  by  the  plaintiff's  instructions 
above  referred  to,  the  judgment  will  be  reversed  and  cause 
remanded. 

Beversed  and  remanded. 


Geobge  W.  Foote 

V. 

The  People,  for  use,  eta 

Execution— Notice. — Where  ths  law  exempts  property,  to  be  selected 
by  the  execution  debtor,  the  general  rule  is  that  the  officer  should  give  the 
debtor  notice,  if  practicable,  and  thus  afford  him»aa  opportunity  before  levy 
or  sale,  to  make  the  selection  and  claim  the  exemption.  If  the  debtor  is 
absent  from  the  county,  it  is  not  practicable  within  the  meaning  of  the  rule 
for  the  officer  to  give  such  actual  notice. 

Appeal  from  the  Circnit  Conrt  of  Enox  conntj;  the  Hon, 
Arthur  A.  Smith,  Judge,  presiding.  Opinion  filed  Decem- 
ber 28,  1882. 

Mr.  W.  C.  Calkiks,  for  appellant;  that  if  appellee  had  any 
property  which  was  exempt  from  execution  or  attachment, 
she  should  have  asserted  that  right,  cited  R  S.  111.  1877,  Chap. 
62,  §  14;  Caper  v.  The  People,  6  Bradwell,  28;  Blair  v.  Par- 
ker, 4  Bradwell,  409;  Camp  v.  Ganley,  6  Bradwell,  499; 
Figueira  v.  Pyatt,  88  111.  402. 

A  non-resident  is  not  entitled  to  any  greater  rights  or 
privile2;e8  than  a  resident  debtor:  Menzie  v.  Kelley,  8  Brad- 
well, 259;  Bingham  v.  Maxcy,  15  111.  290. 

Mr.  F.  S.  Murphy  and  Messrs.  Willouohby  A  Dauoherty, 
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for  appellee;  that  it  is  the  duty  of  the  officer  to  notify  the 
debtor  if  practicable,  cited  Cook  v.  Scott,  1  Gilm.  333. 

In  levying  a  writ,  if  the  officer  makes  a  mistake,  it  is  at  his 
peril:     Cooley  on  Torts,  396. 

The  law  sets  apart  certain  specified  property  and  wholly 
exempts  it  from  exccation  or  attachment:  Cooley  on  Torts, 
395. 

Plbasaitts,  J.  In  October,  1877,  at  Monmontli  where  she 
then  resided,  Mrs.  Major  delivered  to  the  C.  B.  <&  Q.  E.  R. 
Co.  for  transportation  two  boxes  of  goods  marked  to  Levi 
Morgan,  Bridgeport,  Ohio,  and  left  the  State. 

At  Galesbnrg  these  were  taken  from  the  possession  of  the 
company  by  a  constable  under  a  writ  of  attachment  against 
her.  Judgment  was  regularly  obtained  upon  constructive 
notice  and  execution  duly  issued  thereon,  under  which  he  sold 
80  much  of  the  goods  as  sufficed  to  satisfy  it.  Her  address 
being  unknown  he  made  no  effort  to  ascertain  it  and  give  her 
actual  notice  of  the  writs  in  his  hands,  and  she  made  no  ten- 
der to  him  of  any  schedule  under  the  Exemption  Act,  nor  is 
it  claimed  that  the  goods  sold  were  specifically  exempt.  In 
April,  1881,  after  his  term  had  expired  and  he  had  removed 
from  the  State,  she  brought  this  action  before  a  justice  of  the 
peace  against  him  and  his  sureties  upon  his  official  bond  to 
recover  damaG:es  for  the  lew  and  sale  so  made.  There  was 
no  service  upon  him  and  the  suit  was  dismissed  as  to  one  of 
the  sureties.  Upon  the  trial  on  appeal  before  the  circuit 
court,  without  a  jury,  she  obtained  a  judgment  against  the 
appellant  here,  who  was  the  surety,  for  the  penalty  of  the 
bond,  to  be  discharged  upon  the  payment  of  $100,  the  dam- 
as^es  assessed. 

It  is  insisted  that  notwithstanding  her  failure  to  present  a 
schedule  and  claim  exemption,  tlie  sale  was  wrongful  because 
the  officer  did  not  attempt  to  give  her  actual  notice  of  the 
execution;  that  he  is  not  to  be  excused  by  reason  of  her  ab- 
sence and  his  ignorance  of  her  address;  that  the  name  and 
residence  marked  on  the  boxes  was  a  clew  which  duty  bound 
him  t )  follow  up  by  writing  to  the  consignee,  and  that  his  fail- 
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lire  80  to  do  relieved  Iier  of  all  obligation  to  present  a  schedule 
in  order  to  preserve  her  rights.  And  so  the  circuit  court 
seems  to  have  held. 

In  this  we  think  there  was  error.  As  a  general  rule,  whei*e 
the  law  exempts  property  to  be  selected  bj  the  execution 
debtor  the  officer  should  give  him  notice,  if  practicable,  and 
thus  afford  him  an  opportunity  before  levy  or  sale,  to  make 
the  selection  and  claim  the  exemption;  yet  the  Supreme 
Court  assume,  in  the  People  v.  Palmer,  46  111.  401,  that 
if  the  defendant  is  absent  from  the  county  it  is  not  practicable 
within  the  meaning  of  that  rule. 

And  it  would  certainly  be  difficult  to  fix  a  reasonable  limi- 
tation to  one  that  would  have  required  the  constable  in  this 
case  to  delay  the  execution  of  his  writ  until  at  his  own  ex- 
pense he  had  tried  the  effect  of  a  letter  to  Levi  Morgan,  at 
Bridgeport,  Ohio. 

We  are  of  opinion  that  the  known  removal  and  absence  of 
the  defendant  from  the  State  dispensed  with  the  necessity  of 
any  effort  on  his  part  to  notify  her.  The  judgment  of  the 
circuit  court  is  reversed  and  die  cause  remanded. 

Heversed  and  remanded. 


William  Barks  et  al. 

V. 

Delilah  Woodruff. 


1.  Statkmbnt— Injubt  to  wife's  property  caused  by  hubbaitd's 
IKTOXICATION. — Appellee*8  hnsbaad  drove  to  Princeton  on  Saturday  room- 
ing, with  a  team,  one  of  the  hones  of  which  belonged  to  appellee.  He  be- 
came intoxicated  from  liquor  received  at  B.  &  E/s  saloon  and  elsewhere.  On 
Saturday  evening  he  was  put  in  the  sled  and  started  lor  home.  When  he  hail 
driven  some  eighty  rods,  he  fell  out  of  the  sled  and  the  team  strayed  away. 
He  passed  the  night  at  D.'s,  and  Sunday  morning  was  quite  sober,  but  ob 
tained  liquor  from  W.  B/s  drug  store  and  elsewhere,  and  became  intoxicnted 
again.  He  passed  that  night  and  the  following  morning  at  S.'s.  The 
weather  was  quite  mild  until  Sunday  night  when  a  snow  storm  set  in  and 
it  waji  Tery  cold.    Monday  afternoon  appellee's  husband,  on  his  way  houie, 
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found  Uie  team  frozen  to  death  in  a  snow-drift.  Action  was  brought  by 
appellee  against  B.  &  E.  and  W.  B.  and  others,  for  injury  to  her  property 
and  means  of  support  by  the  intoxication  of  her  husband.  Upon  the  trial 
appellee  did  not  claim  any  damages  on  account  of  her  husband's  intem- 
perate habit,  and  the  joint  judgment  found  against  B.  &  E.  and  W.  B.  was 
manifestly  for  the  loss  of  her  horse  and  of  her  interest,  as  a  means  of  sup- 
port, in  the  use  of  the  team. 

2.     DiRBCT  AND  PBOXIMATB    BPFECT— DkCLAKATION  NOT  flUPPORTED 

BT  EViDENCK. — Since  appellee's  husband  was  sober  on  Sunday  morning, 
and  therefore  capable  of  recovering  the  team  and  preventing  its  exposure  to 
the  storm  that  followed,  if  his  failure  to  do  this  was  due  to  the  subsequent 
and  distinct  intoxication  of  Sunday,  appellee  can  not  recover,  under  the  dec- 
laration, against  any  of  the  appellants,  even  although  they  all  contributed 
to  the  intoxication,  for  that  is  not  the  wrong  alleged.  But  if  the  destruc- 
tion of  the  team  was  proximately  due  to  the  intoxication  of  Saturday,  as 
alleged  in  the  declaration,  as  appellant  W.  B.  did  not  contribute  to  that  in- 
toxication the  verdict  against  him  was  wholly  unsupported  by  evidence, 
and  being  joint  should,  for  that  reason,  have  been  set  aside. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
F.  GooBepsED,  Judge,  presiding.     Opinion  filed  December  28, 

1882. 

Mr.  W.  L.  Henderson,  Mr.  K.  R  Giboks  and  Messrs.  Eck- 
SLS  &  Kylr,  for  appellants;  that  a  case  clearly  within  the 
tQrms  of  the  statute  must  be  shown,  cited  Hoard  v.  Peck,  56 
Barb.  202;  Brarman  v.  Adame,  76  III.  331. 

Every  element  implied  in  the  statute  must  be  supported  by 
a  preponderance  of  evidence:  Hall  v.  Barnes,  82  111.  328; 
Mead  v.  Stratton,  8  Hun,  148;  Badge  v.  Hughes,  63  N.  H. 
14;  Robison  v.  Randall,  82  111.  521. 

As  to  what  constitutes  the  cause  of  action:  Emory  v.  Addis, 
71  III.  273. 

A  penal  statute  should  receive  a  strict  construction:  Fentz 
V.  Meadows,  72  111.  641. 

Messrs.  Skinneb  Brothbbs,  for  appellee;  that  the  evidence 
is  not  required  to  be  clear,  positive  and  specific  as  to  time, 
place  and  manner  and  each  item  of  loss  to  authorize  the  jury 
to  find  injury  to  the  support,  etc.,  cited  Horn  v.  Smitli,  77  III. 
333;  Hall  v.  Barnes,  82  111.  329. 
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Party  can  recover  althongh  the  intoxicating  liquor  alone  of 
itself,  did  not  do  the  whole  injury:  Schroder  v.  Crawford, 
94  111.  361;  Emory  v.  Addis,  71  111.  277;  Hackett  v.  Smelsley, 
77  111.  117. 

Unless  the  finding  of  the  jury  is  so  manifestly  against  the 
weight  of  evidence  as  to  evince  passion,  prejudice  or  partiality 
the  verdict  will  not  be  set  aside:  Cohen  v.  Schick,  6  Brad- 
well,  282;  Calvert  v.  Carpenter,  96  111.  67. 


Pleas^itts,  J.  Case  by  appellee  against  appellants  Barks 
and  Kies  and  William  Banscbbank,  together  with  Woodrnff 
Brothers,  for  injnry  to  her  property  and  means  of  support  by 
tiie  intoxication  of  her  husband. 

The  declaration  consisting  of  one  count,  largely  copied  from 
one  filed  in  Hackett  v.  Smelsley,  77  111.  109,  alleges  that  the 
defendants  on  the  26th  and  27th  days  of  February,  1881,  and 
on  divers  other  days  before  then,  severally  and  respectively 
sold  and  gave  to  Nathan  S.  Woodruff,  plaintiff's  husband, 
intoxicating  liqnors  in  divers  quantities,  which  caused  him  to 
be  drunk,  and  being  so  habitually,  he  squandered  his  means, 
became  degraded  in  mind  and  body,  and  finally  unfitted  for 
and  neglectful  of  business,  whereby  he  might  have  earned 
support  for  plain tifi'  and  their  minor  daughters,  and  that  in 
further  consequence  of  such  drunkenness^ on  the  26th  day  of 
February,  1881,  being  then  in  a  state  of  intoxication  so  caused 
by  the  defendants  and  by  reason  thereof  being  in  such  mental 
condition  as  to  be  unable  to  perceive  or  apprehend  danger 
from  pliysical  or  other  causes,  he  undertook  and  attempted 
to  drive  a  team  of  horses  harnessed  to  a  pair  of  bob-sleds 
from  the  town  of  Princeton  to  the  place  of  his  residence,  four 
miles  distant,  and  by  reason  of  his  intoxication,  caused  as 
aforesaid,  fell  out  of  and  off  from  said  bob-sleds,  thereby 
enabling  said  team  to  wander  ahmg  the  highway  without 
driver  or  guidance,  and  was  so  drunk  and  so  stunned  and  in- 
jured by  said  fall  that  he  could  not  regain  control  of  himself 
and  follow  up  and  recover  said  team  or  request  any  one  else 
to  do  so,  and  that  said  team  so  wandering  along  the  highway, 
then  filled  with  great  banks  of  snow  to  the  depth  of  five  or  six 
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feet,  ran  upon  and  into  them  and  became  entangled,  wearied 
and  anable  to  getont,and  the  weather  being  then  stormy  and 
very  cold,  there  chilled,  froze,  perished  and  died  while  so  en- 
tangled and  while  said  Kathan  was  intoxicated  as  aforesaid, 
and  thai  one  of  said  horses  was  the  property  of  the  plaintiff. 
On  the  trial  npon  the  general  issne,tlie  defendants  Woodruff 
Brothers  were  fonnd  not  guilty  and  the  others  guilty.  A 
motion  by  the  latter  for  a  new  trial  was  overruled  and  judg- 
ment entered  on  tlie  verdict  against  them  jointly  for  $148.33 
damages. 

The  evidence  as  preserved  in  the  record  establishes  these 
facts:  Plaintiff  and  her  husband  resided  on  her  farm  about 
four  miles  from  Princeton.  On  the  morning  of  Saturday  the 
26th  day  of  February,  1881,  he  went  with  the  team  for  coal  to 
a  neighboring  bank;  but  finding  others  there  before  him 
concluded,  after  indulging  in  some  cider,  to  drive  over  to 
town.  Arriving  there  before  noon  he  drank  beer  and  whisky 
at  the  saloon  ol'  appellants  Banks  and  Kies  and  elsewhere  until 
he  became  quite  drunk.  In  that  condition  between  six  and 
seven  o'clock  in  the  evening  he  was  put  in  the  sled  and 
started  for  home,  but  when  he  had  driven  some  eighty  rods  fell 
out  and  was  considerably  bruised  though  not  seriously 
hurt.  He  says  the  next  thing  he  remembers  is  his  being  at 
Dolan's  restaurant  and  boarding  house  in  Princeton,  where  he 
passed  the  night.  On  the  following  morning  he  was  entirely 
sober;  but  soon  began  to  drink  again  and  then  for  the  first 
time  obtained  intoxicating  liquor  of  appellant  Banschbank, 
who  kept  a  drug  store.  He  remained  in  town  and  continued 
to  drink  from  time  to  time  until  near  four  o'clock  in  the  after- 
noon, when  he  undertook  to  go  home  afoot. 

Some  time  between  five  and  six  he  reached  the  house  of 
William  Smith,  which  was  about  half  way.  According  to 
his  own  testimonyhe  was  then  too  drunk  to  go  further,  but 
Smith  states  that  he  could  not  say  Woodruff  was  then  drunk, 
and  that  he  very  politely  asked  permission  to  remain  all  night. 
He  did  remain  over  night  and  until  after  dinner  on  Monday 
the  28th. 

On  Saturday  and  Sunday,  until  some  hours  after  he  reached 
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Smith's  honse,  the  weather  was  mild  and  the  road  in  fair  con- 
dition, but  during  Sunday  night  it  became  cold  and  there  was 
a  heavy  storm  of  snow  and  wind,  so  that  on  Monday  morning 
the  highway  was  in  many  places  drifted  full  and  travel 
stopped.  In  the  aftenioon,  however,  Woodruff  resumed  his 
journey,  and  at  a  point  about  forty  rods  from  his  place  dis- 
covered the  head  of  one  of  his  horses  '^sticking  up  "  through 
a  snow  bank  within  the  highway.  He  supposed  tliat  the 
other  had  got  loose  and  gone  home,  but  it  was  soon  after 
found  buried  in  the  snow  beside  its  mate  and  both  were  dead. 
One  of  them  was  the  property  of  the  plain tiiK  worth  about 
$100,  and  the  two  constituted  the  only  team  oyi  the  farm. 

Although  it  appears  that  plaintiff's  husband  had  been 
for  years  an  intemperate  man  there  was  no  evidence  of  any 
definite  injury  to  her  property  or  means  of  support  by  reason 
thereof;  nor  is  it  understood  that  on  the  trial  she  claimed  Miy 
damages  on  account  of  his  habit.  The  amount  found  was 
manifestly  for  the  loss  of  her  horse  and  of  her  interest  in 
tie  use  oCthe  team  as  a  means  of  support. 

We  are  of  opinion  that  by  a  fair  construction  of  the  declara- 
tion, of  which  the  material  portions  are  above  given  in  its  own 
language,  the  only  other  wrong  alleged  was  his  intoxication 
when  he  fell  out  of  the  sled,  and  the  resulting  injury,  the  es- 
cape of  the  team  from  his  control  and  its  running  into  the 
snow-drift  whereby  it  perished.  These  consecjuences  are  alike 
stated  as  the  direct  and  proximate  effect  of  that  particular  in- 
toxication. And  such  only  would  entitle  her  in  this  case  to 
recover:  Schmidt  v.  Mitchell,  84  111.  195,  and  authorities  there 
cited..  But  since  the  escape  occurred  on  Saturday  evening, 
when  there  was  no  snow-drift  nor  any  reason  to  anticipate  it, 
and  the  running  into  it  took  place  on  the  night  following  or 
perhaps  even  later,  it  may  be  q^uestioned  whether  there  was 
such  a  necessary,  natural  or  probable  connection  between 
them  as  would  justify  their  reference,  as  proximate  effects,  to 
a  common  cause.  Woodruff  was  sobor  on  Sunday  morning, 
and  therefore,  notwithstanding  his  previous  intoxication,  was 
then  fully  capable  of  recovering  the  team  and  preventing  its 
exposure  to  the  storm  that  followed.     See  Brannan  v.  Adams, 
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76  III.  331;  Shngart  v.  Egan,  83  111.  56;  Schmidt  v.  Mitchell, 
84  111.  195. 

If  his  failure  to  do  it  was  dne  to  a  Bubsequent  and  distinct 
intoxication,  the  plaintiff  could  not  recover  under  this  decla- 
ration, against  any  of  the  defendants,  even  though  they  all  con- 
tributed to  it,  since  that  was  not  the  wrong  alleged. 

But  if  the  destruction  of  the  team  was  proximately  due  to 
the  intoxication  of  Saturday,  as  alleo;ed,  it  is  shown  beyond 
controversy  that  the  defendant  Banschbank  did  not  contrib- 
ute to  it  The  verdict  then  as  against  him  was  wholly  un- 
supported by  evidence,  and  being  joint  should  for  that  reason 
have  been  set  aside:  Van  Vleck  v.  Grund,  69  111.  478. 

For  the  error  in  overruling  the  motion  for  a  new  trial  the 
judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded* 


A.LEXANDEB   GlLLFILLAI^ 

V.  12    lOl' 

69    318 

S.  p.  Faerington  et  al. 


1.  QUBSnOH     OF    ACOBPTANCK    OF    FHOPOBITION—InBTRUCTION. — A 

proposition  was  made  by  a  failing  debtor  to  his  creditors  to  accept  in  full 
satisfaction  of  their  respective  demands,  sixty  per  cent,  of  their  claims  in 
promissory  notes  of  a  responsible  third  party.  All  of  the  creditors,  except 
Field  &  Leiter,  accepted.  Farri^fi^n  denies  that  he  accepted  but  from  the 
evidence  in  the  case,  the  court  is  of  opinion  that  he  accepted  the  proposition, 
and  in  view  of  the  fact  that  his  letters  tended  to  contradict  him  and  corrob- 
orate R.,  it  was  error  for  the  court  to  instruct  the  jury  that  as  R.  swore 
positively  that  F.  accepted,  and  F.  as  positively  denied  such  acceptance,  and 
as  neither  of  them  were  corroborated  in  their  evidence,  the  agreement 
could  not  be  regarded  as  proven  by  a  preponderance  of  evidence. 

2.  AORKBMBNT  OF  CREDIT0K8  TO  ACCBPT  LESS  THAN  AMOUNT  DUB. — 

A  debt  can  not  be  satisfied  by  the  payment  of  a  less  sum  of  money  than  that 
due,  and  the  promise  to  discharge  upon  such  payment  is  void  for  want  of 
consideration.  This  rule,  however,  does  not  apply  to  an  agreement  mutual 
in  its  obligations,  between  several  creditors  with  a  failing  debtor,  an  the 
promise  of  one  creditor  is  consideration  for  the  promise  of  another. 

8.      PRACTICU — COMPLIANCB  WITH   TERMS    OF  AGREEMENT,   GOOD  DB- 
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FENSE  TO  ACTION  FOR  RESIDUE. — Compliance  with  the  terms  of  such  an 
agreement  on  the  part  of  the  debtor  is  a  good  defense  to  an  action  by  the 
creditor  for  the  residue  of  his  original  demand.  The  agreement  displaces 
the  original  contract  and  may  be  proved  as  well  under  the  general  issue  as 
under  a  special  plea  setting  up  the  facts. 

4.  An  agreement  to  accept  less  bt  a  portion  of  creditors  ib 
VALID. — An  agreement  by  a  portion  of  the  creditors  to  accept  in  satisfaction 
less  than  amount  due,  not  conditional  upon  the  concurrence  of  others,  is  as 
valid  against  them  as  if  made  by  all  the  creditors,  and  a  tender  by  the 
debtor,  according  to  its  terms,  being  equivalent  to  performance,  is  sufficient 
whether  such  tender  be  accepted  or  not.  The  creditor  who  by  his  own 
fault  has  prevented  its  actual  performance  will  not  be  heard  to  say  that 
the  agreement  is  still  executory. 

5.  Fraud  upon  third  party. — ^The  agreement  in  this  case,  being  to 
take  the  notes  of  a  third  party,  its  validity,  if  mutual  between  the  cred- 
itors, rests  upon  the  additional  ground  that  its  repudiation  by  plaintiff,  as 
attempted,  would  operate  as  a  fraud  upon  such  third  party  by  diminishing 
his  means  of  re-imbursement. 

6.  It  does  not  change  the  rule  that  there  was  no  convocation 
OF  creditors,  etc. — ^The  fact  that  there  was  no  convocation  of  creditors, 
but  that  they  resided  at  different  points,  and  correspondence  was  had  with 
each  separately,  does  not  change  the  rule.  The  agreement,  on  the  part  of 
appellees,  if  made,  was  absolute  and  independent  of  other  creditors,  and 
such  an  agreement,  by  a  single  creditor  to  accept  in  satisfaction  the  notes 
of  a  third  party,  though  for  less  than  the  amount  of  his  claim,  will  bind 
him. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Fbanklin  Blades,  Judge,  presiding.  Opinion  tiled 
December  28,  1882. 

Messrs.  Doyle  &  Morris,  for  appellant;  that  the  note  of  a 
third  person,  or  a  specific  article,  regardless  of  its  value,  re- 
ceived or  agreed  to  be  received  in  full  satisfaction  for  a  debt, 
operates  as  a  discharge,  cited  Bunge  v.  Koop,  8  Am.  Eep. 
548;  Boyd  v.  Hitchcock,  11  Am.  Dec.  248;  Page  v.  McCree, 
19  Am.  Dec.  472;  Savage  v.  Everman,  10  Am.  Rep.  679. 

The  failure  to  execute  such  an  agreement  is  a  fraud  upon 
the  debtor  and  other  creditors:  Mullen  v.  Goldsmith,  32  Am. 
Eep.  782;  Austey  v.  Marden,  1  P.  and  B.  124;  Steinman  v. 
Magnus,  11  East,  390. 

An  instruction  that  the  jury  has  no  right  to  wantonly  dis- 
regard the  testimony  of  any  witness,  unless  impeached,  was 
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proper:  Eobertson  v.  Dodge,  28  111.  161;  Eobinson  v.  Magar- 
ity,  28  111.  423. 

An  instractioD  Ihat  a  mere  agreement  to  accept  will  not 
bar  the  suit,  unless  actaallj  accepted,  was  improper:  Mullen 
V.  Goldsmith,  32  Am.  Eep.  781. 

Mr.  Geo.  B.  Joiner,  for  appellees;  that  the  matter  received 
in  satisfaction  must  be  given  bj  the  debtor  and  not  by  a 
stranger,  cited  1  Smith's  Leading  Cases,  325;  Clow  v.  Jost,  6 
John.  37;  Stark  v.  Thompson,  3  Monroe,  296. 

The  plea  must  aver  that  the  matter  was  accepted  in  satisfac- 
tion: Sinard  v.  Patterson,  3  Blackf.  354;  Maze  v.  Miller,  1 
Wash.  C.  C.  328;  Eussell  v.  Lytell,  6  Wend.  390;  Hawley  v. 
Foote,  19  Wend.  516;  Hefker  v.  Cahn,  73  111.  296. 

As  to  filing  many  copies  of  the  same  plea:  Hawlet  v. 
Mills,  22  111.  341;  Adams  v.  Smith,  58  111.  417;  Tush  v.  New- 
ell,  C2  111.  196;  State  v.  Max,  15  Mo.  153. 

As  to  instructions:  Mosher  v.  Kitchel,  87  111.  19;  State  v. 
Gates,  20  Mo.  400. 

Pleasants,  J.  This  was  an  action  of  assumpsit  brought  by 
appellees  upon  the  common  counts  for  goods  sold  and  delivered. 
Special  pleas  set  up  by  way  of  defense:  first,  an  agreement  by 
divers  of  the  creditors,  including  plaintiffs,  with  each  other  and 
with  the  defendant,  who  was  then  in  failing  circumstances,  to 
accept  in  satisfaction  of  their  respective  demands  the  promis- 
sory notes  of  a  responsible  party,  for  sixty  per  cent,  of  the 
amount  thereof  in  thirty,  sixty  and  ninety  days — the  tender 
of  such  notes  according  to  the  agreement — their  acceptance 
by  the  other  creditors  so  agreeing,  and  their  refusal  by  the 
plaintiffs;  and  second,  an  agreement  by  the  plaintiffs  so  to 
accept  such  notes  of  John  Fairman,  and  their  tender  and 
refusal. 

In  each  it  was  averred  that  ever  since  such  refusal  said 
notes  have  been  held  subject  to  plaintiffs'  order,  of  which  they 
had  .notice,  and  are  now  brought  into  court. 

Tlie  replications  traversed  only  the.  alleged  agreement 
on  the  pai*t  of  the  plaintiffs,  upon  which  issue  was  joined  and 
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a  trial  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiffs  for  the  full  amount  of  their  claim. 

Defendant  was  a  merchant  at  Watseka.     On  December  31, 

1880,  his  stock  of  goods  and  other  assets,  invoicing  consider- 
ably less  than  the  amount  of  his  debts,  were  levied  on  by 
virtue  of  several  executions,  and  he  thereupon  made  an  as- 
signment under   tlie  provision  of  the  statute.     January  12, 

1881,  Doyle  &  Lott,  attorneys  at  that  place,  mailed  to  each  of 
the  unsecured  commercial  creditors  a  statement  of  the  assets 
and  liabilities  of  the  defendant,  of  the  liens  which  had  at- 
tached, and  of  the  offer  of  John  Fairman,  a  responsible 
friend,  to  pay  them  al!  "  sixty  per  cent,  of  their  claims  in  full 
in  thirty,  sixty  and  ninety  days,"  concluding  as  follows:  "  We 
think  this  the  best  that  can  be  done.  Will  you  take  it,  and 
do  you  wish  us  to  represent  you  in  such  settlement?  An- 
swer." 

By  the  17th  all  had  signified  their  assent,  excepting  the 
fi;m  of  Field  &  Leiter  and  the  plaintiffs,  from  whom  no  an- 
swer had  been  received. 

Doyle  &  Lott  then  telegraphed  Henry  W.  King  &  Co.,  who 
had  assented,  to  see  those  parties  and  urge  their  immediate 
decision.  On  the  18th,  Elliott  Reed,  of  that  firm,  showed  to 
plaintiff .  Farrington  the  telegrams  referred  to,  represented 
that  the  proposition  was  to  give  Fairman's  notes  of  the  tenor 
above  stated  in  settlement — that  it  would  be  open  only  a  day 
or  two  longer — that  a  major  part  of  the  creditors  had  signi- 
fied their  willingness  to  accept  it,  and  that  the  concurrence 
of  plaintiffs  was  earnestly  desired;  and  reported  the  result  by 
a  dispatch  of  the  same  date  as  follows:  ^^  Farrington  accepts, 
Leiter  declines.  Advise  going  ahead  without  them.  Have 
written." 

This  was  communicated  to  Fairman,  who  thereupon,  on  the 
19th,  paid  off  the  executions,  delivered  his  notes  to  Doyle  & 
Lott  for  transmission  to  the  payees  respectively,  procured  the 
discharge  of  the  assignee,  took  possession  of  the  goods  for  the 
defendant  and  proceeded  to  make  arrangements  which  were 
afterward  completed  for  a  partnership  in  the  business  with 
him. 
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Plaintiffs  received  the  notes  so  made  to  them  on  the  20th, 
but  rctarned  them  to  Doyle  &  Lott  on  the  23rd  or  24th,  and 
on  the  31st  commenced  this  suit.  The  others  accepted  theirs, 
and  discharged  tlie  defendant  before  notice  of  plaintiifs'  re- 
fusal was  received. 

So  far  there  is  no  dispute,  nor  is  there  any  pretense  of  fraud, 
misrepresentation  or  concealment  on  the  part  of  Fairman  or 
the  defendants.  But  did  Farrington  in  fact  ^'  accept"  as  re- 
ported ? 

Heed  testified  that  Farrington  said:  "As  their  account  was 
small  and  as  he  did  not  want  to  stand  out  in  the  matter^,  he 
would  instruct  his  attorney  at  Watseka  to  make  the  settlement 
as  per  telegram  at  my  request" 

Farrington  says  he  told  him  that  "  their  claim  was  entirely 
in  the  hands  of  Geo.  B.  Joiner  and  he  alone  could  sign  any 
paper  for  a  compromise,"  and  this  is  all  that  appears  in  his 
deposition  on  the  subject  of  what  he  said  on  that  occasion  as 
to  the  acceptance  or  rejection  of  the  proposition,  although  he 
ilenies  that  he  ever  agreed  to  take  for  their  claim  less  than  the 
full  amount  of  it. 

But  in  a  letter  to  Joiner  of  January  21st,  acknowledging  the 
receipt  of  Fairman 's  notes  from  Doyle  &  Lott,  "with  a  polite 
request  to  send  them  $3  for  their  trouble,"  he  says:  "  We 
told  Mr.  Seed  that  we  would  write  to  you  with  regard  to 
the  matter  and  should  advise  signing,  of  course,  in  accord- 
ance with  your  advice.  This  is  the  only  intimation  we  have 
given  any  one  except  yourself,  so  we  have  no  hesitation  in 
withdrawing.  If  they  had  acted  the  gentlemanly  part  we 
should  have  signed.  If  yon  have  already  signed  on  receipt 
of  this  it  is  all  right,  or  if  you  think  it  decidedly  best  we 
shall  not  object,  but  we  are  sure  the  whole  can  be  made," 

This,  we  think,  tends  to  show  that  he  knew  Reed  under- 
stood him  as  accepting  the  proposition  submitted  without  ref- 
erence to  the  judgment  or  advice  of  his  attorney,  and  that  for 
the  supposed  ofiense  of  Doyle  &  Lott,  whom  he  assumed  (as 
appears  from  another  letter)  to  be  attorneys  for  the  defendant 
and  therefore  acting  un  profession  ally  in  asking  a  fee  from 
him  also,  as  well  as  because  he  had  not  committed  himself  di- 
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rectlj  either  to  the  defendant,  or  to  Fairman,  or  to  Doyle  & 
Lott,  he  now  attempts  to  withdraw  that  acceptance.  What 
elee  than  such  acceptance  conld  be  here  meant?  If  he  had 
gone  no  farther  than  to  say  that  the  matter  was  left  entirely 
to  Joiner's  discretion,  as  stated  in  his  deposition,  there  was 
noticing  else  to  withdraw  or  to  withdraw  from,  and  he  did  not 
withdraw  that,  but  by  this  letter  in  terras  adhered  to  and  con- 
tinued it.  And  why  should  he  promise  to  write  to  Joiner  if 
he  was  to  say  nothing  more  nor  less  than  he  had  already  writ- 
ten? 

In  another  letter  to  the  same,  of  the  26th,  he  writes:  "  The 
facts  are,  when  King  &  Co.  called  on  us,  we  stated  to  them 
that  the  claim  was  in  your  hands  and  left  to  your  discretion. 
But  not  to  stand  in  the  way  of  settlement  we  would  advise 
you  to  accept  the  compromise.  But  this  was  understood  to 
be  in  accordance  with  all  our  instructions  to  you  that  you 
would  act  on  your  own  judgment  We  believe  D.  &  L.  at- 
tempted sharp  play,''  etc. 

These  letters  alike  admit  a  promise  at  least  to  "  advise  "  his 
attorney  to  accept  They  do  not  import  that  the  qualification 
or  condition  now  claimed  was  expressed  to  Reed,  but  imply 
that  it  was  not  They  are  not  in  harmony  with  the  statement 
in  the  deposition,  which  shows  no  promise  to  advise  his  at- 
torney to  accept,  and  puts  this  controlling  discretion  of  his 
attorney  not  as  "  understood  "  or  a  matter  "  of  course, "  but 
as  clearly  expressed. 

They  therefore  did  tend,  and  were  admitted  by  the  court 
only  as  tending  to  contradict  Farrington  and  corroborate 
Heed,  whose  testimony  respectively,  together  with  these  let- 
ters, comprised  the  whole  of  the  evidence  upon  this  material 
question;  in  the  light  of  which,  and  of  the  relation  of  these 
witnesses  to  the  case  in  respect  of  interest,  the  instruction  to 
the  jury  tiiat  "if  they  believed  from  the  evidence  that  the 
witness  Reed  has  sworn  positively  that  said  plaintiffs  agreed 
to  take  sixty  per  cent,  of  their  claim  against  the  defendant  in 
good  notes,  payable  in  thirty,  sixty ^and  ninety  days,  and  that 
Farrington  as  positively  denies  that  he  did  so  agree,  and  rlrat 
both  witnesses  are  equally  creditable  and  that  neither  of  them 
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is  corroborated  in  lu8  evidence,  then  in  law  such  agreement 
can  not  be  regarded  as  proven  by  a  preponderance  of  evi- 
dence, and  they  will  find  for  the  plaintiffs  "  was  unwarranted 
and  improper. 

It  may  have  materially  influenced  them  to  discredit  Beed 
and  find  that  the  agreement  to  which  he  testified  was  not 
proved,  while  a  different  finding  upon  that  question  might 
have  compelled  a  different  verdict.  For,  since  no  point  is 
made  in  the  pleading  or  argument  upon  the  refusal  of  Field 
&  Leiter,  if  a  promise  to  accept  was  made  by  Farrington  in 
the  manner  and  under  the  circumstances  stated  by  Reed,  it 
must  have  been  either  mutual  with,  and  dependent  upon 
those  of  the  other  consenting  creditors,  or  absolute  and  inde- 
pendent of  them;  and  in  either  aspect  was  in  this  case  valid 
and  binding. 

It  is  true  that  ever  since  the  decision  in  Cumber  v.  Wane, 
1  Strange,  426,  it  has  been  held  that  a  debt  can  not  be  satis- 
fied by  the  payment  of  a  less  sum  of  the  money  of  the 
debtor,  and  that  a  promise  to  discharge  it  upon  such  payment 
is  Toid  for  want  of  consideration;  but  the  rule  does  not  apply 
to  an  agreement,  mutual  in  its  obligation,  between  several 
creditors  with  a  failing  debtor.  In  such  a  case  the  promise 
of  each  is  supported  by  those  of  the  others,  which  is  deemed 
a  Bufiicient  consideration.  Compliance  with  its  terms  on  the 
part  of  the  debtor  is  a  good  defense  to  an  action  by  the  cred- 
itor for  the  residue  of  his  original  demand — not,  indeed,  as  a 
technical  accord  and  satisfaction,  but  upon  principles  of  equity 
as  showing  a  new  adjustment  of  the  debt,  so  made  that  he  c^n 
not  repudiate  it  without  committing  a  fraud  upon  other  and 
more  faithful  creditors. 

This  displaces  the  original  contract  and  hence  may  be 
proved  under  the  general  issue  as  well  as  under  a  special  plea 
setting  up  the  facts.  Good  v.  Cheesman,  2  Barn.  &  Adolph. 
328;  Steinman  v.  Magnus,  2  Campb.  124;  Brndley  v.  Greg- 
ory, Ibid.  383;  Boothby  v.  Sowden,  3  Id.  174;  Wood  v.  Rob. 
erts,  2  Starkie,  417;  Norman  v.  Thompson,  4  Exch.  756; 
Murray  v.  Snow,  37  Iowa,  410;  Mullen  v.  Goldsmith,  47  Wis. 
573;  Perkins  v.   Lockwood,  100  Mass.  249;  Farrington  v. 
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Ilod'rdon,  119  Mass.  453;  Booth  v.  Smith,  3  Wend.  66;  Pad- 
dletbrd  v.  Thatcher,  48  Vt.  576;  Cutler  v.  Reynolds,  8  B.  Mon. 
61)9.  Upon  the  sarae  reason,  such  an  agreement  by  a  portion 
of  the  creditors,  unless  conditioned  upon  the  concurrence  of 
others  is  as  valid  against  them  as  if  made  by  all.  Norman  v. 
Thompson,  supra.  And  a  tender  by  the  debtor,  according  to  its 
terras,  being  equivalent  to  performance,  is  sufficient  whether 
such  tender  be  accepted  or  not  The  creditor  having  by  his 
own  fault  prevented  its  actual  performance  will  not  be  heard 
to  say  that  the  agreement  is  still  executory.  Bradley  v. 
Gregory;  Mullen  v.  Goldsmith,  and  Farrington  v.  Hodgdon, 
supra. 

The  agreement  in  this  case,  if  made  as  stated,  being  to  take 
the  notes  of  a  third  party,  its  validity,  if  mutual  between  the 
creditors,  rests  not  only  upon  the  same  grounds  but  upon  tlie 
further  reason  that  its  repudiation  by  plaintiff  as  attempted 
would  operate  as  a  fraud  upon  such  third  party  also,  by  di- 
minishing his  means  of  reimbursement.  Boyd  v.  Hitchcock, 
20  Johns.  76;  LePage  v.  McCrea,  1  Wend.  164;  Booth  v. 
Smith,  3  Id.  66;  Oockshott  v.  Bennett,  2  T.  R  763;  Stein- 
man  V.  Magnus,  and  Bradley  v.  Gregory,  supra. 

But  in  the  case  at  bar  there  was  no  convocation  of  creditors. 
Kesiding  at  different  points,  the  correspondence  in  relation  to 
the  proposed  settlement  was  had  with  each  separately,  and  if 
plaintiffs  assented  to  it  they  were  the  last  to  do  so;  from  which 
it  is  argued  that  their  promise  could  not  have  induced  the 
action  of  others  and  therefore  is  not  within  the  rule. 

But  this  argument  assumes  without  any  proof  that  the  oth- 
ers, when  they  assented,  knew  that  plaintiffs  would  not. 

The  proposition  to  each  was  in  terms  to  pay  "  all "  in  the 
proportion  and  manner  therein  stated,  and  each,  excepting  the 
plaintiffs,  bo  far  as  appears,  answered  for  himself,  without 
knowing  what  others  had  done  or  would  do,  but  naturally  in- 
ferring from  the  character  and  terms  of  the  offer  that  unless 
all  accepted,  or  a  sufficient  number  to  make  it  an  object  to  the 
debtor  and  his  friends,  the  proposed  settlement  would  fail. 
Farrington  did  know  that  not  all  the  others  had  accepted,  but 
he  also  understood  that  by  refusing  it  he  might  ^<  stand  in  the 
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way."  It  turned  out,  if  he  accepted,  that  Field  &  Leiter  alone 
declined. 

Tliat  circumstance,  however,  may  be  disregarded,  since  none 
of  the  parties  concerned  have  tnade  it  the  ground  of  an  objec- 
tion to  the  validity  of  the  agreement  on  the  part  of  those  who 
accepted.  And  we  are  satisfied  from  the  tacts  above  stated 
that  such  agreement  was,  as  between  them,  mutual  in  respect  to 
its  consideration  and  obligation.  But  if  it  were  not,  then  it 
follows,  as  before  observed,  that  the  agreement  on  tlie  part 
of  appellees,  if  made,  was  absolute  and  independent  of  the  ac- 
tion of  other  crediti^rs.  And  such  an  agreement  by  a  single 
creditor  to  accept  in  satisfaction  the  notes  of  a  third  party, 
though  for  less  than  the  amount  of  his  claim,  will  bind  him. 

It  is  in  all  strictness  an  accord,  and  the  delivery  or  tender 
of  snch  notes  in  accordance  with  its  terms,  a  satisfaction. 
Bunge  V.  Koop,  48  N".  Y.  225;  Boyd  v.  Hitchcock  and  other 
New  York  cases  above  cited. 

It  is  also  urged  that  the  offer  of  settlement  was  not  made  by 
the  procurement,  or  at  the  instance  or  even  with  the  knowledge 
of  appellant,  but  by  Fairman  alone  as  a  mere  volunteer,  and 
that  therefore  he  alone  can  take  advantage  of  any  promise  by  a 
creditor  to  accept  it 

The  record  does  not  contain  any  positive  or  direct  evidence 
that  appellant  knew  of  the  offer;  but  the  relations  previously 
existing  between  him  and  Fairman,  the  amount  of  the  pay- 
ments made  and  pbligations  assumed  by  the  latter,  his  open 
dealing  with  the  property  and  assignee  immediately  thereafter, 
and  still  later  with  the  goods  as  a  partTier,  make  it  quite  in- 
credible that  he  took  these  steps  without  the  knowledge  and 
authority  of  appellant 

Clearly  no  such  suspicion  was  entertained  at  the  time  by  any- 
body. The  creditors  did  not  correspond  directly  with  either 
appellant  or  Fainnan,  but  with  Doyle  &  Lott,  as  attorneys, 
and  upon  the  understanding  that  they  were  acting  as  such  for 
appellant.  It  appears  that  they,  in  fact,  acted  at  the  immedi- 
ate instance  of  Fairman,  but  for  the  reasons  above  indicated 
wo  are  entirely  satisfied  that  Fairman  acted  with  the  consent 
as  well  as  on  behalf  of  appellant,  and  that  the  promise  of  ap- 
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pellees,  if  made  as  stated  by  Beed,  was  one  of  which  ap- 
pellant might  properly  take  advantage  in  this  action. 

Iff  then,  such  promise  or  agreement  was  made,  the  only  is- 
sue in  the  case  was  maintained  on ^  the  part  of  appellant,  and 
the  instructions  numbered  one  and  two,  given  on  behalf  of  ap- 
pellees, were  misleading  and  erroneous  in  requiring  any  other 
proof  in  addition,  except  the  tender  of  Fairman's  notes,  to 
constitute  h  defense.    For  the  same   reason   the   instruction  I 

numbered  — ,  asked  by  appellant  and  refused,  ought  to  have 
been  given.  For  these  errors  the  judgment  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 
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Ettdsnce — Master  and  sbryant. — Appellee  bronflrht  nait  on  a  quan- 
tum meruit  for  work  and  labor.  Appellant  set  up  an  express  contract  for  a 
specified  term  and  the  quitting  of  appellee  before  it<8  expiration.  Held^  that 
it  was  error  for  the  court  to  permit  appellee  to  set  up  a  slight  sickness  which 
had  not  continaed  up  to  the  time  he  left,  as  a  justifying  cause  for  leaving 
appellant's  employ,  since  appellee  had  not  been  required  to  work  when  he 
was  ill,  and  had  yoluntarily  resumed  work  on  the  next  day.  It  was  also 
error  for  the  court  to  refuse  to  allow  appellant  to  offer  testimony,  tending  to 
impeach  appellee's  general  reputation  for  truth. 

Error  to*the  Circuit  Court  of  Putnam  county;  the  Hon. 
N.  M.  Laws,  Judge,  presiding.  Opinion  filed  February  9, 
1883. 

Messrs.  Mills  Brothers,  for  plaintiff  in  error;  that  where 
a  farm  hand  has  a  cause  for  abandoning  his  contract  with  his 
employer  he  must  take  advantage  of  it  at  the  time  it  occurs; 
if  he  fails  to  do  so,  the  law  conclusively  presumes  he  has 
waived  and  condoned  it,  cited  Wood's  Law  of  Master  and 
Servant,  §  142;   Brown  v.  Kimball,  12  Vt  617;  Seeds  v. 
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Simpson,  16  Critchf.  (Ohio)  321;  Thayer  v.  Wadsworth,  19 
Pick.  349;  Forsyth  v,  Ilastings,  27  Vt  646;  Angle  v.  Ilanna, 
22  III.  429. 

A  farm  hand  can  not  recover  npon  a  qtiarUum  meruit  in  an 
action  for  wages  on  an  implied  contract,  when  there  is  an  ex- 
press contract:  Eldrid^e  v.  Howe,  2  Gilm.  91;  Hansel  I  v. 
Erickson,  28  111.  257;  Badgley  v.  Heald,  4  Gilm.  64;  Swan- 
zey  V.  Moore,  22  111.  64;  Angle  v.  Hanna,  22  III.  429;  Thritt 
V.  Payne,  71  III.  408. 

"Where  an  express  contract  exists,  burden  of  proof  is  upon 
party  seeking  to  recover  upon  it,  to  show  either  performance 
or  justifiable  cause  for  non-performance:  Wood's  Law  <»f 
Master  and  Servant,  §  145;  3  Wait's  Actions  and  DefenfK?s 
605;  Thayer  V.  Wadsworth,  19  Pick.  349;  Sanderson  v.  Brown, 
67  Me,  308;  Bnchman  v.  Myer,  49  Gal.  220;  Tozer  v.  Ilutcli. 
inson,  1  N.  B.  540;  Oakley  v.  Morton,  11  N.  Y.  25;  Noble 
V.  James,  2  Grant  (Pa.)  278;  Stark  v.  Parker,  2  Pick.  267; 
Lantry  v.  Parks,  8  Co  wen,  63. 


Per  Curiam.  Defendant  in  error  having  filed  no  brief,  we 
might  reverse  the  judgment  for  that  reason  under  the  rule, 
but  being  uncertain  whether  he  had  abandoned  his  claim  we 
have  examined  the  record. 

He  brought  the  suit  upon  a  quantum  meruit  for  work  and 
labor,  and  introduced  proof  of  its  amount  and  value,  which 
was  not  denied,  but  the  defendant  set  up  an  express  contract 
to  work  for  a  specified  term,  and  a  breach  thereof  by  quitting, 
without  just  cause,  before  its  expiration,  and  introduced  evi- 
dence strongly  tending  to  prove  it. 

In  rebuttal  the  plaintifiT  in  his  own  behalf  testified  to  his 
sickness,  which  was  slight,  on  the  day  before  he  quit,  but  not 
continuing  up  to  that  time.  He  was  not  required  to  work  on 
the  day  he  was  sick,  and  voluntarily  resumed  on  the  next; 
but  in  the  meantime  had  engaged  to  work  elsewhere  and  left 
OTi  that  evening  without  notice. 

To  the  evidence  of  such  sickness,  as  a  justifying  cause  for 
leaving,  the  defendant  objected,  hut  the  court  admitted  it. 
Defendant  then  offered  evidence   tending    to   impeach   the 
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plaintiff '8  general  reputation  for  truth,  which  was  refused  on 
the  ground  that  it  came  too  late. 

On  both  points  the  ruling  was  erroneous  and  the  judgment 
is  therefore  reversed  and  the  cause  remanded. 

Boversed  and  remanded. 


Charles  S.  Mosely  et  al. 

V. 

Kate  E.  Schoonhoven. 

1.  Ebbor  in  dbcrkb— Remittitur. — Where  a  decree  for  a  deficiency 
was  too  large,  bat  defendant  in  error  remitted  in  this  court  the  excess  of  the 
decree  above  the  amount  due,  the  error  was  cured. 

2.  Practice—Costs. — ^The  decree  for  foreclosure  is  affirmed  and  the  de- 
cree for  the  deficiency  is  affirmed,  defendant  in  error  having  remitted  the 
excess,  but  as  there  was  error  in  that  decjree  before  the  entry  of  the  remitti- 
tur, the  costs  of  this  court  are  equally  divided  between  defendant  and  plaintiff 
in  error. 

Erbob  to  the  Circuit  Conrt  of  Kane  conntj;  the  Hon.  Hiram 
H.  Cody,  Judge,  presiding.    Opinion  filed  February  9,  1883. 

Messrs.  Botsfobd  &  Babbt,  for  plaintiffs  in  error;  that  the 
cestui  que  trusts  should  have  been  made  parties,  their  rights 
declared  and  protected,  cited  Scanlan  v.  Cobb,  85  111.  296; 
McGraw  v.  Bayard,  96  111.  146 ;  Hopkins  v.  Boseclare  Lead 
Co.  72  111.  373;  Hards  v.  Burton,  79  111.  504. 

As  to  the  only  provision  for  appointing  a  special  master: 
B.  S.  111.  1880,  Chap.  90,  §  5. 

Mr.  Geokoe  W.  Cass,  for  defendant  in  error;  that  defendant 
in  error  can  avail  herself  upon  the  hearing,  of  facts  appearing  on 
tlie  face  of  the  record,  cited  Parkhurst  v.  Race,  100  111.  558. 

Tlie  limitation  upon  the  right  to  review  the  foreclosure  de- 
cree commenced  to  run  from  the  time'  it  was  entered:  Myers 
V.  Manny,  63  HI.  211. 
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The  adult  plaintiffs  can  not  avail  themselves  of  the  infancy 
^  of  their  co-plain  tilt's:  Moore  v.  Capps,  4  Gilra.  318. 

The  finding  of  the  facts  in  the  decree  are  conclnsive:  Darst 
V.  Thomas,  87  III.  222;  Khoadea  v.  Khoadea,  88  111.  139. 

In  foreclosure  suits,  subsequent  mortgagees,  or  cestui  que 
trusts  are  proper  but  not  indispensable  parties:  2  Jones  on 
Mortgages,  §  1425;  Kenjon  v.  Schreck,  52  111.  382;  Strang  v. 
Allen,  44  III.  428. 

Plaintiff  lu  error,  Mosely,  was  seized  only  of  an  estate 
during  coverture  which  terminated  upon  the  death  of  his 
wife:  Hose  v.  Sanderson,  38  111.  247;  Lang  v.  Hitchcock,  99 
111.  550. 

A  right  to  dower  is  simply  a  personal  right,  and  nntil  set 
off  and  assigned,  is  not  the  subject-matter  of  sale  or  transfer 
and  can  not  be  incumbered:  1  Washburn  on  Real  Property, 
§  252;  2  Scribner  on  Dower,  40;  Blain  v.  Harrison,  11  111. 
384;  Bobbins  v.  Kinzie,  45  III.  354;  Johnson  v.  Montgom- 
ery, 51  111.  185;  Chicago  Dock  Co.  v.  Kinzie,  49  111.  289. 

A  decree  may  be  reversed  in  part:  Morgan  v.  Smith,  11 
111.  194. 

The  error  in  the  excess  was  cured  by  a  remittitur  filed  in  the 
appellate  court:  Trustees  v.  Hihlor,  85  111.  409;  Lowman  v. 
Aubery,  72  III.  619;  Pixley  v.  Boynton,  79  III.  351;  Convey 
V.  Sheldon,  1  Brad  well,  55. 

Where  the  court  appoints  a  special  master  in  chancery 
to  execute  a  decree,  it  will  be  presumed  to  have  been  don© 
'for  suflicient  cause:  Farns worth  v.  Strasler,  12  III.  482; 
Lubliner  v.  Yeomans,  65  111.  305. 

Pee  Curiam.  Upon  a  decree  to  foreclose  a  mortgage  in 
favor  of  defendant  in  error  the  premises  were  sold,  but  for 
an  amount  less  than  decree,  interests  and  costs,  and  upon 
coming  in  of  the  master's  report  a  decree  for  the  sum  of 
$626.70  was  entered  against  Charles  S.  Mosely  and  execution 
awarded. 

No  error  is  perceived  in  the  decree  of  foreclosure,  but  the 
decree  for  a  deficiency  was  too  large,  as  only  $274  was  due 
at  its  rendition. 
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The  defendant  in  error  has,  however,  remitted  in  this  court 
all  of  the  decree  above  the  said  amount  due,  and  thereby  • 
cured  that  error.  The  decree  for  foreclosure  will  be  affirmed 
and  the  decree  for  the  deficiency  will  be  affirmed  for  $274, 
the  balance  having  been  remitted;  but  as  there  was  error  in 
that  decree  before  the  entry  of  the  remittitur  the  costs  in 
this  court  will  be  equally  divided  l>etween  the  defendant 
in  error  and  the  plain  tiff  in  error  Charles  S.  Mosely. 

Decree  affirmed. 


Frank  Kramer 

V. 

John  Knaupf. 


1.  Rbsehvatton  IK  DBKD. — H.,  the  grrantor,  sold  to  appellee  lot  6,  re- 
taining' for  himself  the  adjoining  lots.  The  deed  contained  the  following 
reservation,  **  excepting  and  reaerring  the  right  of  way  for  a  wagon  road 
ten  feet  wide  along  the  south  line  of  said  piece  of  land  conveyed,  so  long  as 
the  grantor  may  wish  to  use  the  same  for  the  purposes  of  such  wagon  road/' 
Snl»eqaently  H.  deeded  by  warranty  deed  to  appellant  lot  F,  adjoining  lot 
B,  and  H.  retcuned  lot  5  east  of  lot  F.  H.,  in  his  deed  to  appellant,  granU  d 
a  right  of  way  over  this  strip.  It  was  necessary  to  the  ei^'oyment  of  appel- 
lant's lot  to  use  the  strip  reserved,  to  cross  over  with  his  teams  and  wagons. 
Appe  lee  fenced  up  the  alley  and  forbid  appellant  to  pass  through.  The  ques- 
tion involved  in  the  case»  was  whether  the  reservation  in  the  deed  was  in 
gross  and  personal  to  H.,  the  grantor,  or  appurtenant  to  the  land  and  incident 
to  the  estate. 

2.  RuijB  in  comstbuiko  a  RE8BBVATIOK  OF  A  RIGHT  OF  WAY.— In  Con- 
struing this  cla^  of  grants,  reservations  or  exceptions  standing  on  the  same 
footing,  the  rule  is  that  a  way  is  never  presumed  to  be  in  gross  when  it  can 
fairly  be  construed  to  be  appurtenant  to  the  land. 

S.  Effect  of  omission  of  words  heihs,  assigns  or  grantees. — It 
ifl  not  necessary  that  the  words  heirs,  assigns  or  grantees  shotild  be  used  in 
the  reservation  in  addition  to  that  of  the  grantor,  to  determine  the  int-  ntion 
to  make  the  reservation  appurtenant,  for  those  wordo  are  not  necessary  to  use 
in  a  deed  of  conveyance. 

4.  Resbrvino  clause  and  surrounding  ciucumstancbs  constd  bred. 
— ^The  clause  '*so  long  as  the  grantor  may  wish  to  use  the  same  for  the  purpose 
of  such  wa^^m  road  **  does  not  make  the  reservation  in  gross.  The  effect 
in  this  case  would  be  the  same  with  or  without  that  clause.  Fairly  consider- 
ing the  reserving  clause  and  the  surrounding  circumstances,  the  court  is  of 
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opinion  that  it  was  the  intention  of  the  parties  that  the  right  of  way  shouKl 
he  appurtenant  to  the  estate. 

Appeal  from  tlie  City  Conrt  of  Elgin;  the  Hon.  C.  D.  F. 
Smith,  Judge,  presiding.     Opinion  filed  February  9,  1883. 

Mr.  John  W,  Ranstead,  for  appellant;  that  the  reserv^ation 
of  the  right  of  way  in  the  deed  from  Hagle  to  plaintiff,  be- 
came appurtenant  to  Hagle's  land  and  passed  with  the  lot  sold 
to  defendant,  cited  Garrison  v.  Kudd,  19  111.  558;  Eoelle  v. 
Knecht,  99  111.  396;  Winthrop  v.  Fairbanks,  41  Me.  310; 
Karmueller  V.  £rotz,  18  la.  352;  Smith  v.  Ladd,  41  Me.  314; 
Washburn  on  Easements,  36,  231,  232;  Borst  v.  Empire,  1 
Seld.  33. 

Mr.  W,  H.  Wilcox,  for  appellee;  that  the  fee  of  the  land  is 
in  appellee  and  be  is  the  only  one  who  can  dedicate  the  land 
to  public  use,  cited  Baugan  v.  Mann,  59  IIL  492. 

Private  property  can  not  be  taken  for  public  use  without 
just  compensation:  Constitution  of  111.  1870,  Art.  2,  p.  13; 
Chicago  V.  Larned,  34  111.  203-207,  R  S.  of  111.  1874,  Chap. 
47,  Sees.  1,  2. 

Lacet,  J.  This  was  a  suit  originally  commenced  before  a 
justice  of  the  peace  by  appellee  against  appellant  to  recover 
for  trespass  to  real  estate,  and  he  recovered  three  dollars  and 
costs  against  the  appellant  Feb.  24,  1881. 

The  appellant  took  an  appeal  to  the  City  Conrt  of  Elgin, 
when  at  the  September  term,  1882,  appellee  again  recovered  a 
similar  judgment;  the  cause  being  tri^  by  the  c«nrt  without 
a  jury,  from  which  last  judgment  an  appeal  was  taken  to  this 
court.  It  appears  from  the  evidence  that  one  Frederick  Hagle 
originally  owned  all  of  a  certain  tract  of  land  lying  east  of 
Dundee  street,  and  between  Enterprise  street  on  the  north 
and  the  alley  on  the  south,  except  the  lot  in  the  northwest 
corner,  marked  lot  XI. 

Hagle  first  sold  a  portion  of  the  tract  or  lot  to  Caroline 
£ramer,  marked  *'  A  ^'  on  the  plat  in  the  record,  but  there  need 
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be  no  mention  aboat  this  lot  in  this  controversy.  On  May  19, 
1871,  Ha^le  sold  what  is  lot  marked  "  B,"  as  shown  by  the 
plat  in  the  record,  retaining  all  the  balance  of  the  tract  In 
this  deed  there  was  the  following  reservation,  '' excepting  and 
reserving  the  right  of  way  for  a  wagon  road  ten  feet  wide.along 
the  south  line  of  said  piece  of  land  conveyed,  so  long  as  the 
grantor  may  wish  to  use  the  same  for  the  purposes  of  such 
wagon  road." 

This  lot  "  B  "  adjoined  on  Dundee  road.  He  then  deeded 
by  warranty  deed  lot  "F"  to  appellant,  adjoining  lot  "B"  on 
the  east,  retaining  lot  5  still  east  of  lot  "  F." 

This  deed  bears  date  Jane  13,  187S.  Hagle  still  owns  the 
greater  portion  of  the  last  named  lot.  The  south  line  of  lots 
B  and  F  and  lot  5  without  the  alley  reserved,  are  all  on  a  line. 
It  was  necessary  to  the  use  of  Hagle's  lots  tliat  he  retained  at  the 
time  he  sold  to  appellant,  to  have  this  alley  for  the  purpose  of 
reaching  his  gravel  pits,  from  which  he  was  then  hauling 
gravel,  and  would  need  such  wagon  road  for  the  use  of  the 
lots. 

App<»llee  built  on  the  lot  that  he  purchased  and  fenced  out 
the  alley.  The  appellant  after  he  purchased  his  lot,  built  a 
barn  and  wagon  shed  on  it,  and  used  the  right  of  way  with- 
out interniption  until  shortly  prior  to  the  commencement  of 
this  suit,  when  the  appellee  cleared  up  the  alley  and  forbid  ap- 
pellant using  it,  but  the  latter  persisted  in  crossing  over  this 
ten  feet  strip  from  the  street  to  his  lot  with  his  wagons,  and 
this  is  the  trespass  complained  of.  It  was  absolutely  neces- 
sary to  the  enjoyment  of  appellant's  lot  to  use  this  strip  re- 
served to  cross  over  with  his  teams  and  wagons. 

The  only  question  in  the  case  is,  whether  the  reservation 
was  in  gross  or  personal  to  Hagle,  or  appendant  or  appurte- 
nant to  the  land  held  by  Hagle  and  incident  to  the  estate.  If  it 
be  determined  that  it  was  in  gross,  then  no  title  or  right  passed 
from  Hagle  by  his  deed  to  appellant  to  cross  over  this  strip  of 
land  on  the  south  so  reserved,  and  the  judgment  of  the  court 
below  is  correct,  but  on  the  contrary  if  the  reservation  was  ap- 
purtenant to  the  estate  retained,  then  it  passed  by  Hagle's  deed 
to  appellant  and  he  succeeded  to  all  the  rights  to  this  strip  of 
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land  that  was  in  Ha^Ie  in  common  with  him,  and  in  such 
case  there  would  be  no  trespass  committed  in  going  along  the 
alley,  and  the  judgment  is  erroneous. 

In  constrning  this  class  of  grants,  reservations  or  exceptions, 
all  standing  on  the  same  footing,  it  appears  to  be  the  rule  that 
^^a  way  is  never  presumed  to  be  in  gross  when  it  can  fairly 
be  construed  to  be  appurtenant  to  the  land."  Washburn  on 
Easements,  8d  £d.  232. 

Another  rule  required  to  establish  the  right  of  an  easement 
that  is  appurtenant,  is  that  the  reservation  should  abut  on  the 
estate  reserved  or  not  sold  by  the  grantor  to  which  it  could  at- 
tach. If  it  does  not  adjoin  to  some  portion  of  the  grantor's 
estate,  held  at  the  time  of  the  reservation,  then  the  reserva- 
tion should  be  considered  to  be  in  fact  in  gross  and  could  ni»t 
be  transferred.  Garrison  v.  Budd,  19  111.  558,  Yet  some  doubt 
has  been  thrown  upon  this  doctrine,  or  may  be  some  excep- 
tions created  to  the  general  rule  in  the  decision  in  the  cases  of 
L.  N.  R.  R  Co.  V.  Koelle,  104  IlL  160,  and  Koellev.  Knecht, 
99  111.  396,  and  other  cases  growing  out  of. the  same  contract. 

It  is  not  to  be  considered  that  it  is  at  all  necessary  that  the 
words,  heirs  or  assigns  or  grantees,  should  be  used  in  the  reser- 
vation  in  addition  to  that  of  the  grantor  in  determining  the 
intention  to  make  it  appurtenant,  for  those  words  are  not 
necessary  to  use  even  in  a  deed  of  conveyance.  Winthrop  v. 
Fairbanks,  41  N.  E.  310;  KarmuUer  v.  Krotz,  18  la.  352; 
Smith  v.  Ladd.  41  Me.  314;  Washburn  on  Easements,  3d  Ed. 
pp.  36,  231,  232;     Burst  v.  Empire,  1  Seld.  33. 

Another  rule  in  determining  whether  the  agreement  or  res- 
ervation is  in  gross  or  appurtenant  is,  that  it  should  be  read  in 
the  light  of  the  circumstances  surrounding  the  parties  when 
they  made  it.  Placing  ourselves  in  the  position  of  the  par- 
ties we  can  more  readily  determine  their  intention.  For  it  is 
this  that  must  govern.  White  v.  Crawford,  10  Mass.  183; 
L.  N.  E.  R.  Co.  V.  Koelle,  104  111.  160;  Karmuller  v.  Krotz, 
18  la.  352. 

In  this  case  it  will  be  seen  that  the  strip  of  land  reserved 
in  the  deed  to  appellee  abutted  the  remaining  land  of  Hagle 
and  it  was  necessary  that  he   should  have  this  road  that  he 
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might  reach  his  land.  Enterprise  street  at  that  time  had  not 
been  opened,  and  this  reserved  strip  led  from  Dandee  street 
back  to  his  land  where  were  the  gravel  pits  and  where  the 
lots  would  be,  if  it  were  sold,  all  needing  the  same  outlet  for 
Hagle  or  his  grantees. 

Of  course  this  was  not  entirely  a  right  of  way  appartenant 
by  the  necessity  of  the  case  as  where  one  deeds  a  piece  of 
land  to  a  third  party  entirely  snrrounded  by  the  land  which 
he  retains,  the  law  infers  a  right  of  w^y  in  the  grantee  ap- 
purtenant to  his  land  for  ingress  and  egress  to  and  from  it 
over  the  land  of  the  grantor  and  this  where  there  is  no  men- 
tion of  such  right  of  way  in  the  deed. 

This  is  inferred  from  the  necessit}^  of  the  case.  Otherwise 
he  conld  not  enjoy  the  use  of  the  laud  wliich  lie  had  purchased. 
But  in  this  case  Hagle  did  make  a  reservation  in  the  deed  to 
appellant,  the  only  question  being  whether  he  meant  and 
whether  both  parties  meant  that  it  should  be  an  easement  per- 
manently attached  to  his  remaining  land.  Outside  of  the 
use  of  the  remaining  land  Hagle  had  no  necessity  or  use  for 
the  reserved  strip.  It  was  an  absolute  reservation  forever, 
unless  sooner  terminated  by  Hagle.  As  long  as  Hagle  miglit 
desire  to  use  it  he  might  have  it  Such  would  be  the  effect, 
without  such  a  provision.  Ho  might  abandon  it  and  release 
his  claim  to  such  right  of  way  any  time  before  he  conveyed 
the  land  or  some  portion  of  it  as  well  without,  as  with  the 
clause  ^^  so  long  as  the  grantor  may  wish  to  use  the  same  for 
the  purpose  of  such  wagon  road." 

It  does  not  denote  that  the  reservation  was  intended  to  be 
personal  to  the  grantor  any  more  than  if  they  had  not  been 
omitted;  for  heirs  and  assigns  are  not  at  all  mentioned  in  any 
portion  of  the  resei*ving  clause. 

It  is  admitted  in  the  reply  brief  for  appellee  that  had  not 
the  last  clause  been  used  the  reservation  would  have  been  ap- 
pendant and  appurtenant  to  the  whole  estate.  But  we  can 
not  see,  under  the  light  of  all  the  surrounding  circumstances, 
that  the  latter  clause  changes  the  meaning. 

The  effect  would  have  been  the  same  with  or  without  the 
clause.     We  think  the  reserving  clause,  and  the  circumstances 
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fairly  ooneidered  that  it  was  the  intention  of  the  parties  that 
the  right  of  way  should  be  appurtenant  to  the  whole  estate,  and 
that  the  court  below  erred,  in  holding  that  it  was  in  gross 
and  simply  personal  to  the  grantor  Hagle.  For  this  reason, 
and  because  the  finding  of  the  court  and  judgment  are  against 
the  manifest  weight  of  the  evidence,  the  judgment  is  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 


A.  J.  Alexander  et  al. 

V. 

(7arl  Eubensam  et  al. 


1.  Record  of  order  of  supervisors  not  filed  nr  proper  timb. — 
Where  supervisors  of  a  town  made  an  order  annalling  an  order  of  the  com- 
missioners of  higfhways  but  failed  to  file  their  order  within  the  ten  days  as 
provided  in  R.  S.  Chap.  121,  §  72,  the  record  of  the  order  was  void  and  the 
court  below  did  not  commit  error  in  quashing  it.  The  filing  of  the  copy  of 
the  order,  which  is  a  part  of  the  record,  was  not  in  compliance  with  the 
statute. 

2.  Supervisors  not  rehponsible  for  costs  of  such  surr. — As  the 
supervisors  were  not  necessary  parties  and  had  no  interest  in  the  result  of 
the  suit,  and  their  duties  ended  when  they  made  the  order,  it  was  error  for 
the  coart  to  hold  them  responsible  for  costs.  No  such  penalty  should  be  at- 
tached to  their  act. 

Error  to  the  Circuit  Court  of  Iroquois  county;  the  Hon. 
Franklin  Blades,  Judge,  presiding.  Opinion  filed  February 
9,  1883. 

Messrs.  Dotlk  &  Morris  and  Mr.  T.  B.  Harris,  for  plaint- 
iffs in  error;  cited  R  S.  1882,  Chap.  121,  §§  98,  101;  Ander- 
son  V.  Wood,  80  111.  15. 

As  the  supervisors  were  acting  in  their  official  capacity,  it 
was  error  to  adjudge  costs  against  thein:  Commissioners  v. 
The  People,  38  111.  847. 

Messrs.  Kay  &  Euans  and  Mr.  J.  W.  Holland,  for  defend- 
ants in  error. 
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Lacey,  J.     This  was  an  action  oi  certiarariy  seeking  to  have 
the  conrt  below  declare  null  and  void  a  certain  record  made  by 
the  supervisors,  annulling  the  action  of  the  commissioners  of 
highways  granting   petition  to  change  a  certain  highway  in 
said  coun  ty. 

The  order  of  the  commissioners  was  filed  with  the  town 
clerk  on  the  13th  day  of  December,  A.  D.  1879,  and  an  appeal 
was  taken  from  such  order  to  three  supervisors  on  the  18th 
day  of  December  of  the  same  year.  The  latter  fixed  the  30th 
dav  of  the  month  as  the  time  thev  would  meet  to  hear  the  ap- 
peal.  It  appears  that  the  supervisors  made  an  order  vacating 
and  annulling  the  order  of  the  commissioners  on  December 
31,  1879,  and  a  copy  of  such  order  was  sent  by  the  justice  of 
the  peace,  to  whom  the  original  was  sent  by  the  supervisors  to 
the  town  clerk  on  the  2d  day  of  January,  A.  D.  1880,  but  not 
uutil  the  29th  of  the  last  named  month  was  the  original  order 
sent  to  the  town  clerk  who  refused  to  file  it  because  it  was  not 
in  time,  but  kept  it  with  him  among  the  papers  of  his  office. 

Sec.  72,  Chap.  121,  R  S.,  of  the  road  law,  requires  the  com- 
missioners of  iiigliways  in  like  case  to  file  their  order  in  case 
of  refusal  of  a  petition  to  alter,  change  or  lay  out  a  road,  in 
the  office  of  the  town  clerk  within  ten  days,  and  by  section  99 
of  the  same  statute,  confers  the  same  powers  on  the  supervis- 
ors in  case  of  appeal  that  is  given  to  the  commissioners.  In 
this  case  the  supervisors  failed  to  file  their  order  within  tlie  ten 
days,  and  the  filing  of  tlie  copy,  which  is  a  part  of  the  record, 
was  not  a  compliance  with  the  statute. 

For  this  reason  the  record  of  the  order  was  void,  and  the 
court  below  did  not  err  in  quashing  it.  But  the  court  rendered 
judgment  for  costs  against  the  supervisors,  which  we  think 
was  error.  They  were  not  necessary  parties  and  had  no  inter- 
est in  the  result  of  the  suit  Neither  of  them  resided  in  the 
town  where  the  road  was  situate,  their  duties  were  ended  when 
they  made  the  order,  and  they  should  not  be  held  responsible 
for  costs  in  case  the  order  was  not  legal;  no  such  penalty 
should  be  attached  to  their  act. 

The  judgment  against  them  for  costs  is  therefore  reversed 
and  the  order  of  the  court  below  in  quashing  the  record  is 
affirmed. 
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-5?— 21  City  of  Aueoea 

V. 
EUQENE  L.  BeOWN. 

1.  Duty  of  city  ih  oonbtruction  of  sidewalks. — A  city  is  not  re- 
quired to  have  its  sidewdlks  so  constructed  as  to  secure  immunity  from  in- 
jury in  using  them,  nor  is  it  b  jund  to  employ  the  utmost  care  and  exertion 
to  that  end.  It  is  only  required  to  see  that  its  sidewalks  are  reasonably 
safe  for  persons  exercising  ordinary  care  and  caution  in  using  them. 

2.  Knowledge  of  defect— Negligence.— If  a  sidewalk  is  of  such  a 
character  that  extra  care  must  be  taken  to  pass  over  it  safely,  a  party,  who 
with  fill!  knowledge  of  its  condition,  does  not  take  that  extra  care,  can 
not  recover  for  an  iiy  uiy  caused  in  consequence.  The  stones  of  a  sidewalk 
down  a  decline,  the  grade  of  which  the  cily  authorities  could  not  lessen 
without  damaging  other  important  streets,  had  been  worn  smooth  by  con- 
stant travel,  and  a  railing  had  been  erected  to  enable  parties  to  secure  them- 
selves from  falling.  Held,  that  a  party,  who,  knowing  the  condition  of  the 
walk,  ventured  upon  it  and  did  not  take  the  necessary  precautions  to  pre- 
vent a  fall,  can  not  recover. 

3.  Practice— Admission  of  byidbncb  of  similar  accidents.— It  is 
the  policy  of  the  law  to  exclude  evidence  of  similar  accidints,  where  the  pru- 
dence of  every  person  who  had  met  with  a  like  accident  would  be  involved, 
but  where  the  evidence  of  similar  accidents  is  given  simply  to  illustrate  a 
physical  fact  before  or  after  the  occurrence  being  investigated  and  the  con- 
ditions are  the  same,  such  evidence  is  admissible. 

4.  Evidence. — To  allow  a  witness  to  give  his  opinion  as  to  the  compar- 
ative safety  between  a  wooden  walk/had  there  been  one  at  the  place  of  ac- 
cident, and  the  stone  walk  in  question,  was  error. 

Appeal  from  the  Circait  Conrt  of  Kane  county;  the  Hon. 
0.  W.  Upton,  Judge,  presiding.     Opinion  filed  February  9, 

1883. 

Mr.  R.  G.  MoNTONY  and  Mr.  D.  M.  Clapsaddle,  for  appel- 
lant; that  the  plaintiflF  to  recover  must  prove  either  that  the  de- 
fendant waa  guilty  of  negligence  and  he  was  free  from  all  con- 
tributory negligence,  or  that  his  negligence  was  only  slight  and 
that  of  defendant  gross,  cited  C.  &  N.  W.  R'y  Co.  v.  Coss, 
73  111.  394;  City  of  Winchester  v.  Case,  6  Brad  well,  486;  East 
St.  L.  Packing  Co.  v.  Hightower,  92  111.  139;  Tlie  Presi.ient 
V.  Carter,  2  Brad  well,  34;  C.  B.  &  Q.  R  R.  Co.  v.  Harwood, 
90  III.  425;  Wabash  Ry  Co.  v.  Jones,  5  Bradwell,  607. 


Second  Disteict — December  Term,  1882.  123 

City  of  Aurora  v.  Brown. 

Thedatjofa  citjr  is  only  to  see  that  its  sidewalks  are 
reasonably  safe  for  persons  exercising  ordinary  care  and  cau- 
tion in  using  them:   City  of  Chicago  v.  McGiven,  78  111.  347. 

A  person  is  guilty  of  contributory  negligence  who  goes 
into  known  danger  or  danger  he  might  have  discovered 
by  the  exercise  of  ordinary  care:  C.  B.  &  Q.  K.  R  Co.  v, 
Dewey,  26  111.  255;  C.  &  N.  W.  R  R  Co.  v.  Coss,  73  111. 
894;  C.  &  A.  R  R  Co.  v,  Gretzner,  46  111.  74;  Lovenguth  v. 
City  of  Bloomington,  71  111.  238;  City  of  Centralia  v.  Krouse, 
64111.  19;  City  of  Quincy  v.  Barker,  81  111.  300;  The  Presi- 
dent  v.  Carter,  2  Brad  well,  34;  C.  B.  &  Q.  R  R  ,Co.  v.  Col- 
well,  8  Bradwell,  545;  City  of  El  Paso  v.  Causey,  1 
Bradwell,  531;  C.B.  &  Q.  R  R  Co.  v.  Sykes,  1  Bradwell, 
521;  L.  S.  &  M.  S.  R  R  Co.  v.  Clemens,  5  Bradwell,  177; 
City  of  Macomb  v.  Smithers,  6  Bradwell,  470;  City  of  Aurora 
V.  Pulfer,  56  111.  270. 

Tiie  evidence  of  other  accidents  of  a  similar  character  is 
only  allowed  when  it  is  necessary  to  show  what  called  the  at- 
tention of  witness  to  the  defect,  or  in  rebuttal  of  defendant's 
general  care:  Tomlinson  v.  Town  of  Derby,  43  Conn.  562. 

Such  eyidence,  if  admitted,  would  present  a  collateral  issue: 
Jacques  v.  Bridgeport  R.  R  Co.  41  Conn.  64;  Bailey  v. 
Trumbull,  31  Conn.  581;  Collins  v.  Dorchester,  6  Gushing, 
896;  Hubbard  v.  Concord,  35  N.  H.  52;  Sherman  v.  Kool- 
right,  62  Barb.  268;  Maguire  v.  Middletown  R  R  Co.  115 
Mass.  239;  Brown  v.  Cummings,  7  Allen,  507;  Ellis  v.  Short, 
21  Pick.  142;  Famman  v.  Farnman,  13  Gray,  608;  1  Green- 
leaf  on  Evidence,  449;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  60  111. 
501;  Warner  v.  N.  T.  C.  R  R  Co.  44  N.  Y.  471;  Abbott's 
Trial  Evidence,  584;  Aldrich  v.  Pelham,  1  Gray,  610;  Melody  v. 
The  People,  8  Bradwell,  485;  Demerer  v.  Parsons,  8  Brad- 
well, 625;  Maillerd  v.  Express  Propeller  Line,  61  N.  Y.  312; 
Cole  V.  Corn,  5  Grat.  696;  1  Greenleaf  Ev.  §  62;  1  Wharton 
Ev.  §  29;  Reynolds'  Stephen  on  Ev.  Chap.  8,  p.  18. 

A  witness  can  not  be  asked  if,  in  his  judgment,  a  sidewalk 
is  a  dangerous  one,  but  must  state  its  condition  and  surround- 
ings and  leave  the  jury  to  judge  of  its  dangerous  character: 
City  of  Chicago  v.  McGiven,  78  111.  347. 
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Each  instruction  must  be  in  itself  correct  in  this  class  of 
cases:  Village  of  Warren  v.  Wright,  3  Brad  well,  602;  C.  & 
A.  E.  R  Co.  V.  Murray,  62  111.  326;  Baldwin  v.  Killian,  63 
III.  560;  III  0.  R  R  Co.  v.  Maffit,  67  111.  431;  C.  B.  &  Q. 
R  R  Co.  V.  Payne,  49  111.  499;  Quinn  v.  Donovan,  85  111. 
194;  111.  Linen  Co.  v.  Hough,  91  111.  63;  Joliet  v.  Walker,  7 
Bradwell,  267. 

Opinions  of  witnesses  should  not  be  received  as  evidence, 
where  all  the  facts  upon  which  the  opinions  are  based,  can  be 
ascertained  and  made  intelligible  to  the  jury:  Clark  v.  Fisher, 
1  Paige,  174;  Mayor,  etc.  of  N.  Y.  v.  Eentz,  24  Wend.  668; 
Lin  V.  Sigsbee,  67  111.  75;  C.  &  A.  R  R  Co.  v.  Springfield  & 
K  W.  R  R  Co.  67  111.  143;  City  of  Rockford  v.  Hilde- 
brand,  61  111.  159;  City  of  Chicago  v.  Bixby,84  111.  84;  C.  B. 
&  Q.  R  R  Co.  V.  Lee,  60  111.  501;  Warner  v.  JS.  T.  Cent  R 
R  Co.  44  N.  Y.  465. 

A  person  passing  over  a  sidewalk  is  bound  to  act  with  rea- 
sonable prudence  in  the  light  of  known  facts:  Kewanee  v. 
Depew,  80  111.  119;  C.  B.  &  Q.  R  R  Co.  v.  Van  Patten,  64 
111.  510;  Quincy  v.  Barker,  81  111.  300;  Strattou  v.  C.  C.  H. 
R'y  Co.  95  111.  25;  The  President,  etc  v.  Carter,  6  Bradwell, 
421;  Fulsom  v.  Town  of  Underbill,  36  Vt  691. 

Mr.  Chables  Wheaton,  Mr.  A.  J.  Hopkins  and  Mr.  N.  J. 
Aldbich,  for  appellee;  that  if  the  sidewalk  was  dangerous  and 
plaintiff  was  using  ordinary  care  in  passing  over  it,  and  was 
injured,  defendant  is  liable,  cited  City  of  Peru  v.  French,  55 
111.  317;  City  of  Centralia  v.  Scott,  59  111.  129;  City  of  Ster- 
ling  V.  Thomas,  60  111.  264;  City  of  Bloomington  v.  Bay,  43 
111.  503;  City  of  Champaign  v.  Patterson,  50  111.  61;  City  of 
Aurora  v.  Dale,  90  111.46;  City  of  Aurora  v.  Hillman,  90 
111.  61. 

The  construction  of  a  dangerous  sidewalk  on  a  great  thor- 
oughfare is  gross  negligence:  City  of  Chicago  v.  Langlass,  66 
111.  361. 

If  a  person  know  of  defects  in  a  sidewalk  he  must  observe 
diligence  in  passing  over  it,  but  it  is  not  held  that  be  must 
take  some  other  walk:  El  Paso  v.  Consey,  1  Bradwell,  531; 
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President  ▼.  Carter,  2  Bradwell,  34;  City  of  Macomb  v. 
Smithers,  8  Bradwell,  470;  City  of  Quincy  v.  Barker,  81  III. 
300;  Lovenguth  v.  City  of  Bloomington,  71  III.  238. 

Jodgment  will  not  be  reversed  because  some  one  of  the  in- 
Btractions  fails  to  state,  the  law  applicable  to  the  facts  with 
sufficient  qualification,  provided  other  iustrnctious  cure  the 
defect:  State  y.  Maloy,  44  la.  104;  Kendall  v.  Brown,  86  III. 
387;  Skiles  v.  Caruthers,  88  III.  458;  Edwards  v.  Cary,  60  Mo. 
572;  Toledo,  W.  &  W.  R  W.  Co.  v.  Ingrahara,  77  lU.  309; 
People  V.  Cleveland,  49  Cal.  578. 

The  evidence  of  other  accidents  of  a  similar  character  is 
competent  to  prove  defendant  had  notice,  was  negligent,  and 
that  the  sidewalk  was  dangerous:  Mobile,  etc.  R.  R. 
Co.  V.  Ashcraft,  48  Ala.  (N.  8.)  15-305;  House  v.  Met- 
calf,  27  Conn.  631;  Hill  v.  Portland,  etc.  R.  R  Co.  65 
Maine,  430;  Darling  v.  Westmoreland,  62  N.  H.  401;  Tora- 
linson  v.  Town  of  Derby,  43  Conn.  561 ;  Fillo  v.  Jones,  2 
Abb.  (Ct  App.)  N.  T.  121;  Abbott's  Trial  Evidence,  585; 
Sheldon  v.  R  R  Co.  14  N.  T.  221;  Hinds  v.  Barton,  29  N.  Y. 
644;  Field  v.  N.  T.  Cent.  R  R  Co.  32  N.  Y.  839;  Webb  v.  R 
W.  &  O.  R  R  Co.  49  N.  Y.  424;  Hoyt  v.  Jeffers,  30  Mich.  181 ; 
Smith  V.  O.  C.  &  K  R  R  Co.  10  R  I.  22;  Grand  Trunk 
R  R  Co.  V.  Richardson,  91  U.  S.  (1  Otto)  454. 

Laoet,  J.  This  was  an  action  on  the  case  by  appellee 
against  appellant  for  failure  on  its  part,  as  was  claimed,  to  keep  a 
certain  sidewalk  on  Fox  street,  in  East  Aurora,  in  good  and  safe 
condition,  and  suffering  it  to  be  and  remain  in  bad  condition  and 
dangerous  to  passers  over  it,  by  means  whereof  the  appellee, 
while  passing  along  and  upon  the  sidewalk,  necessarily  slipped 
and  fell  upon  the  walk  and  the  left  leg  and  knee  of  appellee 
was  injured,  the  knee  cap  fractured  and  broken,  and  the  bones 
of  the  left  leg  broken,  for  which  he  claimed  damages  in  the 
sum  of  $10,000.  The  suit  was^commenced  Sept.  10, 1879,  and 
the  injury  was  received  Aug.  8,  1878,  and  trial  before  the 
court  and  a  jury  and  verdict  was  given  for  appellee  for  $6,000 
damages,  and  on  Oct  17,  1882,  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  the  verdict. 
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The  canae  is  appealed  to  this  court  bj  appellant,  relying 
mainly  upon  the  grouud  for  reversal  that  the  verdict  was  man- 
ifestly ajsi^inst  the  weight  of  the  evidence,  and  that  the  court 
w^rongfally  admitted  certain  evidence  on  the  part  of  appellee. 
The  particular  sidewalk  in  question  was  on  the  south  side  of 
Fox  street  and  laid  between  LaSalle  street  and  the  railroad 
track,  which  ran  through  the  block  half-way  between  LaSalle 
street  and  Broadway,  and  was  west  of  LaSalle  street  and  east 
of  the  railroad.  The  walk  was  a  stone  walk  constructed  of 
flag-stone  some  four  by  six  feet  each,  and  the  walk  was  six 
feet  wide  and  forty- four  feet  and  eleven  inches  in  length. 

There  was  a  descent  from,  or  fall  from,  the  east  to  the  west 
end  of  this  piece  of  sidewalk  in  this  distance  of  four  feet  nine 
inches,  and  the  outer  edge  of  the  walk  was  five  and  a  half  inches 
lower  than  the  inner  edge.  The  flag-stones  were  originally 
cut  rough,  but  by  constant  use  for  about  eleven  years  had  be- 
come smooth,  more  especially  in  the  center.  There  is  a  rail- 
ing on  the  north  side  of  this  walk  next  to  the  street  made  of 
two  by  four  inch  scantling  set  on  about  five  posts  and  about 
three  feet  high,  made  for  the  purpose  of  enabling  people  pass- 
ing along  the  walk  to  protect  themselves  from  falling  or  to  as- 
sist in  passing  up  and  down  the  walk;  on  the  south  side  of  this 
walk  is  a  wall  which  at  the  east  end  is  two  feet  four  inches  high 
and  at  the  west  end  or  foot  of  the  walk  is  six  feet  nine  inches 
high,  the  descent  being  the  difference  between  the  two 
heights.  It  appears  from  the  evidence  that  on  the  day  of  the 
injury,  which  took  place  about  one  o'clock  p.  m.,  the  appellee 
had  been  to  the  court  house  attending  a  lawsuit  which  he  had 
in  progress,  concerning  some  property  of  his,  and  on  going 
home  he  passed  along  Fox  street.  He  was  going  west  with  his 
brother  and  nephew;  they  were  walking  side  by  side  busily 
talking  about  their  business  as  they  passed  down  the  walk,  the 
appellee  being  on  the  outside  next  to  the  rail.  He  and  his 
brother  were  interested  in  the  suit  and  it  was  not  finished. 
Tiiey  were  talking  about  the  suit,  but  could  not  say  for  cer- 
tain. 

As  they  went  down  the  walk,  as  appellee  testifies,  he  placed 
his  hand  on  the  rail  and  had  hold  of  it  as  he  went  along  down 
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and  was  walking  in  that  waj  when  his  ris^ht  foot  went  out 
from  under  him  and  threw  him  forward  on  his  left  knee;  the 
motion  of  his  body,  his  weight  and  the  decline  made  him  fall 
with  a  good  deal  of  force,  and  he  was  dazed  for  a  moment;  he 
was  protecting  himself  by  taking  hold  of  the  rail.  At  the 
time  of  the  injury  he  had  gone  half-way  down  the  walk,  per- 
haps a  little  more,  when  he  slipped. 

In  the  fall  he  broke  the  cap  of  his  knee  in  four  places  and 
the  tibia  bone  in  his  left  leg  was  broken.  From  this  wound 
lie  suffered  great  pain  and  was  confined  to  his  bed  for  many 
months,  and  was  put  to  large  expense  for  doctor  bills,  nursing, 
etc.,  and  is  permanently  injured,  his  leg  being  stiff  and  likely 
to  remain  so. 

The  main  question  in  the  case  is  whether  the  sidewalk  was 
reasonably  sate  for  use  as  a  sidewalk,  and  did  appellee,  in  case 
it  should  be  determined  not  to  be  reasonably  safe,  exercise  or- 
dinary care  under  all  the  circumstances  in  passing  over  the 
sidewalk? 

We  have  read  the  evidence  with  great  care  and  the  argu- 
ment of  counsel  on  both  sides  with  interest,  and  have  come  to 
tlie  conclusion  that  the  verdict  was  wholly  unauthorized  by 
the  evidence,  and  shall  mainly  consider  that  question.  This 
sidewalk  was  constructed  from  material  that  is  ordinarily  and 
commonly  used  by  cities  and  villages  in  constructing  walks. 
Sometimes  such  walks  are  made  of  stone  and  sometimes  of 
l)oard8  and  other  material,  that  matter  being  generally  gov- 
erned by  considerations  of  economy  and  convenience.  In 
this  case  the  appellant  deemed  it  best  to  construct  the  side- 
walk of  stone,  roughly  hewn  originally,  but  which  in  the 
course  of  time  became  somewhat  smooth,  on  which  at  certain 
times  persons  not  using  care  would  slip  and  fall. 

The  appellants  then  put  up  railing  on  the  north  side  of  the 
walk  which  would  enable  persons  to  secure  themselves  against 
falling.  It  appears  that  this  grade  was  caused  by  the  natural 
formation  of  the  surface  of  the  ground  upon  which  the  streets 
were  located,  and  that  it  was  impossible  for  the  city  author- 
ities to  lessen  the  grade  of  this  sidewalk  without  damaging 
other  and  as  important  streets  and  crossings  as  this.     So  that 
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tlie  appellants  were  not  at  all  responsible  for  the  steepness  of 
the  ^rade. 

It  appears  ftx)m  the  evidence  that  this  was  the  most  public 
street  in  the  city,  and  that  this  walk  was  nsed  perhaps  more 
than  any  other  walk  and  had  been  constructed  more  than 
eleven  jears  prior  to  the  accident,  and  that  of  all  the  thou- 
sands that  had  ever  passed  over  it,  this  was  the  first  serious 
accident  that  had  ever  happened. 

Indeed,  some  persons  had  slipped  and  fallen,  but  with  those 
who  were  acquainted  with  it,  and  who  took  the  precaution  to 
hold  to  this  rail  as  they  passed  down,  no  one  had  ever  fallen 
or  had  ever  experienced  any  trouble  in  passing  down  in  per- 
fect safety. 

^  A  city  is  not  required  to  have  its  sidewalks  so  constructed 
as  to  secure  immunity  from  injury  in  using  them,  nor  is  it 
bound  to  employ  the  utmost  care  and  exertion  to  that  end. 
It,  under  the  law,  is  only  required  to  see  that  its  sidewalks 
are  reasonably  safe  and  reasonably  safe  for  persons  exercisin<if 
ordinary  care  and  caution  in  using  them":  City  of  Ohicagu 
V.  McGiven,  78  111.  347. 

It  has  been  decided  by  the  Supreme  Court  in  the  case  of  the 
Tillage  of  Kewanee  v.  Depew,  80  111.  119,  that  Depew  had 
no  right  to  recover  against  the  village  in  a  case  where  he  re- 
ceived injnry  from  stepping  on  a  plank  close  to  a  hole  in  the 
sidewalk,  and  thereby  slipping  his  foot  into  it  and  falling, 
causing  serious  injury.  The  accident  ^^appened  in  broad  day- 
light and  the  existence  of  the  defect  in  the  sidewalk  was 
known  to  him,  but  his  attention  tor  the  moment  was  called 
away  looking  at  a  passing  buggy,  observing  the  style  of  the 
harness  upon  the  team. 

Although  the  city  was  negligent  in  not  repairing  the  side- 
walk, it  was  found  by  the  Supreme  Court  trying  the  question 
of  fact  that  Depew  was  so  negligent  that  he  could  not  be 
deemed  to  have  been  in  the  exercise  of  due  care.  That  in  fact 
he  exercised  no  care  at  all,  but  was  heedless,  and  the  judgment 
in  his  favor  was  reversed  and  his  right  to  recovery  denied. 
In  the  case  we  are  now  considering  the  evidence  is  not  at  all 
conflicting,  but  shows  that  while  the  stones  comprising  the 
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fiidewalk,  or  portions  of  them,  were  somewhat  smooth,  and 
persons  were  liable  to  slip  and  fall  in  hot  and  windy  days 
especially,  yet  by  the  use  of  extra  care  in  walking  or  by  hold- 
ing to  the  rail  there  was  no  dlfficalty  whatever  in  passing 
along  in  si^ty. 

Old  men  and  cripples,  and  heavy  men  constantly  passed  and 
repassed  in  safety.  Tiie  sidewalk  did  not  appear  to  be  shunned 
by  those  most  familiar  with  it,  but  they  passed  over  it  freely, 
only  deeming  it  necessary  to  use  a  little  extra  care.  It  was  one 
of  the  main  sidewalks  of  the  city  and  had  remained  in  the 
aame  condition  tor  years.  On  ordiiiary  occasions  it  was  not 
very  slippery,  but  only  on  very  hot  and  windy  days  when  all 
the  sand  and  dirt  were  blown  off  from  it,  and  the  heat  seemed 
to  affect  it.  The  ap])ellee  had  lived  in  the  city  for  several 
years  in  close  proximity  to  the  walk  and  had  passed  over  it 
freqnently,  and  must  be  deemed  to  have  been  familiar  with 
its  condition.  He  does  not  say  in  his  evidence  that  he  was 
not,  and  tinder  all  the  circumstances  we  think  the  proof  shows 
that  he  was  entirely  familiar  with  it.  He  even  claims  that 
he  was  holding  on  to  the  rail  to  prevent  accident.  Knowing 
the  condition  of  the  walk  be  ventured  upon  it  and  took  bis 
ehanees  as  to  passing  over  it  safely.  He  knew  he  must  exer- 
cise more  than  the  care  required  to  walk  on  a  level  pavement 
built  of  rough  stones.  We  need  not  determine  that  the  ap- 
pellant would  not  have  been  negligent  under  all  the  circum- 
stances in  not  furnishing  a  better  walk  in  case  appellee  had 
not  been  familiar  with  it,  but  we  think  under  all  the  circum- 
stances that  he  clearly  was  not  exercising  that  degree  of  care 
while  passing  over  tlie  walk  required  by  law.  If  the  walk 
W8B  smooth  in  places  as  it  appears  tp  have  been,  it  was  the 
duty  of  the  appellee,  knowing  this  fact,  to  have  watched  his 
steps  carefully  and  have  held  to  tlie  rail  in  such  a  way  that  if 
his  feet  slipped  he  could  support  himself  upon  the  rail  In- 
stead of  this  his  hand  being  on  the  rail  seemed  to  be  no  pro- 
tection. He  was  walking  along  busily  discussing  with  his 
brother  a  lawsuit  then  pending,  in  which  they  were  both  in- 
terested, and  suddenly  slipped  and  fell.  It  seems  quite  un- 
likely that  he  could  have  been  paying  that  attention  to  his 
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steps  that  prudence  reqaired,  for  all  other  persons  who  had 
walked  over  the  walk  with  the  hand  on  the  rail,  slowly  and 
carefully,  had  never  failed  to  go  over  safely.  Knowing  how 
hard  it  is  for  two  subjects  to  occnpy  the  mind  at  the  same 
time  it  mnst  have  been  that  his  attention  was  not  on  his  steps 
or  the  walk  as  closely  as  it  should  have  been.  And  if  the> 
walk  was  of  that  character  that  with  the  closest  attention  and 
with  holding  to  the  rail,  a  person  was  liable  to  accident,  then 
he  was  negligent  in  going  on  it  at  all. 

But  we  think  that  with  a  fall  knowledge  of  the  condition 
of  the  stones  in  the  walk,  a  person  using  ordinary  care, 
that  is,  the  care  a  reasonably  prudent  person  would  use  under 
like  circumstances,  could  safely  pass  over  the  walk.  That  as 
to  such  persons  it  was  a  reasonably  safe  and  sufficient  walk, 
and  that  the  appellant  would  not  be  liable  for  injuries  received 
by  such  persons  who  undertook  to  travel  on  it.  The  appellee 
in  this  case  received  a  very  severe  injury  and  suffered  intense 
pain  and  long  confinement  to  his  bed,  and  may  never  recover 
the  use  of  his  leg,  and  is  entitled  to  the  deepest  sympathy 
from  all  for  his  misfortune,  but  these  facts  alone  do  not  con- 
stitute grounds  for  recovery.  There  mnst  have  been  substan- 
tial negligence  or  wrong  on  the  part  of  appellant  in  regard  to 
its  action  or  non-action  concerning  this  sidewalk  such  as  a 
reasonably  prudent  man  would  not  allow  to  exist  when  ap- 
plied to  his  own  affairs,  and  ordinary  care  and  prudence  on 
the  part  of  the  appellee,  or  there  could  be  no  recovery.  There 
being  but  little  dispute  in  the  case  about  the  facts  as  they  ex- 
ist, it  becomes  a  matter  of  opinion  to  determine  whether  a 
cause  of  action  exists,  and  while  making  due  allowance  for 
the  verdict  of  the  jury  we  think  manifestly  there  is  no  right 
of  recovery;  that  the  verdict  of  the  jury  was  manifestly 
against  the  weight  of  the  evidence.  Questions  are  made  by 
appellant  in  regard  to  the  admissibility  of  certain  evidence  to 
the  effect  that  others  slipped  and  fell  on  this  walk,  and  a  great 
deal  of  authority  is  quoted  on  both  sides  on  the  subject 

The  court  admitted  this  class  of  evidence  against  the  ob- 
jection of  appellant.  We  are  of  the  opinion  that  the  evi- 
dence was  admissible.    The  defect  claimed  in  the  walk  was 
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that  it  was  bo  smooth  that  it  was  dangerous  to  travel  on 
account  of  travelers  slipping  down  upon  it.  How  coald  it  be 
told  whether  raen^s  feet  would  slip  while  passing  over  it  un- 
less by  experiment  or  trial,  or  to  what  extent  or  how  badly 
they  would  slide?  It  was  material  to  know  whether  the  feet 
would  slide  from  under  a  person  while  walking  on  an  ordinary . 
walk,  or  if  he  was  taking  short,  careful  steps,  what  the  effect 
would  be. 

There  might  be  some  substances  so  smooth  that  a  man  with 
common  leather  shoes  or  boots  could  not  walk  across  it  without 
falling,  and  every  degree  of  smoothness  from  that  condition 
to  one  where  the  danger  from  sliding  would  amount  to  noth- 
ing. The  objection  which  is  made,  and  which  can  be  made 
to  a  certain  class  of  evidence  is,  that  it  raises  collateral  and 
immaterial  issues  that  need  to  be  as  much  tried  as  the  one  on 
trial.  -  Of  this  class  we  would  have  an  example,  if  in  a  case 
on  trial  the  issue  was  that  a  person  was  guilty  of  contributory 
negligence  in  crossing  a  railroad  at  a  certain  crossing,  and  the 
party  maintaining  the  negative  should  attempt  to  show  that 
other  parties  had  crossed  under  like  circumstances  and  re- 
ceived injuries,  drawing  the  deduction  that  as  others  had 
crossed  and  received  injuries  that  any  prudent  person  might 
do  likewise  and  therefore  he  was  not  imprudent  in  crossing, 
or  where  there  was  a  hole  in  the  sidewalk  it  was  attempted  to 
be  shown  that  other  persons  had  fallen  into  it  to  establish  the 
fact  that  prudent  persons  would  fall  into  it 

In  thjs  Glass  of  cases  the  prudence  of. every  party  who  had 
met  with  like  accident  would  be  involved  and  open  to  be  con- 
troverted just  as  much  as  the  one  on  trial. 

If  the  court  should  be  obliged  to  stop  to  try  all  such  cases, 
the  issue  would  be  endless.  Hence  the  policy  of  the  law  in 
excluding  tliat  class  of  evidence.  But  where  it  is  attempted  , 
to  be  shown  wha£  has  happened  to  others,  simply  to  illustrate 
a  physical  fact  before  or  after  the  occurrence  being  investigated, 
if  the  conditions  are  the  same  we  can  see  no  objection  to 
the  admission  of  the  evidence.  So,  in  Walker  v.  Westtield, 
39  Vt  246,  it  was  held  that  it  was  competent  in  rebuttal  'to 
prove  the  condition  of  the  road,  that  the  wagon  wheel  of  a  man, 
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dome  day«  after  the  aocideot,  dropped  in  to  ite  axle-tree  in  cer- 
tain rotd,  for  the  reason  that  it  tended  to  show  the  depth  of  the 
hole  and  eonditton  of  the  roada.  It  wonld  be  the  same  as 
though  a  yaidBtick  had  been  atnck  down  into  the  rat  for  the 
pnrpoaeof  meaenremeat. 

This  the  opinion  states  would  not  be  introdncing  a  collateral 
issue.  We  tliink  that  the  evidence  was  competent  We  think 
that  it  was  not  competent  to  allow  the  witness  Ross  to  giv^e  his 
opinion  as  to  the  oomparatiTe  safety  between  a  wooden  walk, 
had  there  been  one  at  the  place  of  the  accident,  and  a  stone 
walk  th^^  and  the  coart  should  not  have  allowed  it 

We  eee  no  objection  to  the  introduction  of  tlie  city  ordi- 
nance to  show  the  control  of  Ac  city  of  the  sidewalks.  For 
the  reason  that  the  verdict  was  manifiwtly  against  the  weight 
of  the  evidence  Ayt  judgment  is  reversed. 

Beversed. 

PiLLSBiTKT,  P.  J.  I  concur  in  the  judgment,  but  dissent 
from  the  proposition  tiiat  the  evidence  that  others  bad  slipped 
upon  the  walk  was  admissible. 

It  seems  to  me  that  ttte  city  would  have  the  same  right  to 
sliow  that  tiieir  slipping  was  in  OMisequence  of  their  careless- 
ness, as  it  has  to  d^end  this  suit  upon  the  ground  the  plaintiff 
was  negligent 

Sach  evidence  tends  to  raise  too  many  collateral  issues  to  be 
determined  in  one  case,  where  no  good  reason  can  exist  for  it, 
as  the  condition  of  the  walk  could  be  easily  sliowu  by  direct 
evidence. 


12  132  Joseph  Ptttakd  et  al. 
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•  1.  EviUBVca^HTPOTKariOA]:.  itimsTioin.— •It  is  not  competent  for  a 
witness,  who  is  not  an  expert,  to  answer  a  hypothetical  question,  based 
upon  facts  not  within  his  knowledge.     Such  a  witness  may  testify  to  facts 
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within  his  psnonal  knowledge,  goinjf  to  show  the  sanitiy  or  insanity  of  a 
person,  and  may  give  his  opinion  as  to  a  person's  sanity  or  capacity  to  trans- 
act business,  bat  he  can  not  glvd  a  professional  opinion,  or  an  opinion  based 
on  snpposed  cases,  leaving  the  cases  to  be  shown  by  other  evidence.  It  does 
not  change  the  role  that  such  hypothetical  questions  are  asked  on  croi^s- 
ezamination. 

2.  Ihstbuctionb — Undue  influbkcb. — An  instniction  "  That  •  ♦  * 
the  influence  to  control  testator  so  as  to  render  his  making,  a  will  of  no 
effect,  must  be  such  as  to  mislead  him  to  the  extent  of  making  a  will  con- 
trary to  his  own  wishes  '*  was  altered  by  the  courts  striking  out  the  words 
"  own  wishes  '*  and  inserting  **  duty.-*'  Held^  that  the  modification  was  not 
error. 

3.  Instructions— Mental  capacity. — ^An  instruction  that  "if  the 
testator  had  mental  capacity  enough  to  understand  the  act  he  was  perform- 
ing,** is  erroneous.  The  act  is  simply  the  making  the  will  or  signing  it.  If 
the  wordSf  "  the  business  he  was  engaged  in  **  had  been  used,  it  would 
have  been  correct. 

4.     JUDGMBNT  NOT  BVIDBVOE  OF  MATTBR  WHIGS  CAXB  COLlfATBRALLY 

IN  QUESTION. — The  judgment  of  a  court  of  concurrent  or  exclusive  juris- 
diction is  not  evidence  of  any  matter  which  cam3  collaterally  in  question, 
although  within  its  jurisdiction,  nor  is  the  judgment  evidenoe  of  any 
matter  to  be  inferred  by  argument  from  it. 

5.  Record  of  court  showing  appo.ntmbnt  of  conservator  not 
COMPETENT  TO  PROVJE  iNABiLTTT  TO  MAKE  WILL. — The  issucs  formed  in  a 
county  court,  in  a  proceeding  to  have  a  conservator  appointed,  do  not  nec- 
essarily involve  the  same  questions,  necessary  to  be  datermined  in  settling 
the  mental  capacity  to  make  a  will.  To  make  a  valid  will  only  requires 
the  testator  to  be  of  sound  mind  the  moment  he  is  composing  and  executing 
the  will,  while  a  conservator  should  be  appointed,  when  a  man  is  gen^rallv 
incompetent  to  take  care  of  his  prop3rty,  although  there  may  be  periods 
when  he  is  perfectly  competent  to  do  so. 

6.  Saicb. — ^To  make  the  verdict  of  the  jury  and  judgment  of  the  county 
court  any  evidence  would  require  proof  aliunde  the  record  to  show  what 
the  issne  and  proof  were  and  the  argument  and  deduction.  It  could  not 
be  admitted  under  the  rule  making  judgments  in  regard  to  personal  status 
of  parties,  evidence,  on  the  ground  of  public  policy,  for  no  consideration 
of  public  x>olicy  could  justify  a  rule  that  would  admit  a  record  where 
it  only  bears  remotely,  if  at  all,  upon  the  question. 

Ebbob  to  the  Cirenit  Coart  of  Mercer  conntj;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Opinion  filed  February 
9, 1883. 

Meesra.  Lanphebe  &  Bbown,  and  Mr.  L.  Doxtglass,  for 
plaintiffB  in  error;  aa  to  the  true  test  of  the  mental  capacity 
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of  a  testator,  cited  Brown  v.  Riggiu,  94  111.  560;  Carpeater  v. 
Calvertj  83  111.  60;  Eutlierford  v.  Morris,  77  III.  397. 

Mr.  JoHK  0.  Pkppee,  for  defendant  in  error;  cited  Calvert 
V.  Carpenter,  96  111.  63;  Carpenter  v.  Calvert,  83  IlL  62. 

Lacet,  J.  This  was  a  bill  in  eqnity  brought  by  the  defend- 
ant in  error  who  was  the  brother  of  Jacob  Foster,  deceased, 
and  also  sole  heir,  against  Joseph  Pittard  and  Jacob  Brown, 
who  were  the  legatee  and  executor  of  his  last  will  and  testa- 
ment, seeking  to  have  the  will  declared  null  and  void  and  to 
have  his  estate  distributed  according  to  law.  It  was  shown  in 
the  bill  and  answer  that  Jacob  Foster  made  the  pretended 
will  in  April  or  March,  1879,  and  that  he  died  September  21, 
1881.  That  the  said  Foster,  deceased,  bequeathed  bj  the  said 
will,  all  his  property  except  a  mortgage  to  Joseph  Pittard. 
That  the  will  was  probated  October  term,  1881,  and  letters 
granted  to  appellant,  W.  H.  Brown,  who  acted  as  sole  executor. 
The  bill  avers  that  Jacob  Foster,  deceased,  at  the  time  of  ex- 
ecuting said  will  was  not  of  sound  mind  and  memory,  but  was 
in  his  dotage,  being  eighty-four  years  of  age,  and  his  mind  and 
memory  so  weak  as  to  render  him  wholly  incapable  of  making  a 
just  distribution  of  his  estate;  that  Joseph  Pittard,  sole  legatee 
except  defendant  in  error,  exercised  undue  influence  over  the 
testator,  and  resorted  to  falsehood  and  fraudulent  practices,  to 
induce  him  to  execute  said  writing;  that  said  Jacob  was  not 
aware  of  slEiid  practices  and  acts. 

Answer  was  filed  without  oath,  that  being  waived  by  the 
appellants,  denying  all  the  allegations  of  tlie  bill  and  affirm- 
ing the  validity  of  the  will. 

To  this  answer  replication  was  filed|  and  the  following  issue 
of  fact  was  formed,  to  wit: 

1.  Is  the  writing  read  in  evidence,  purporting  to  be  the 
last  will  and  testament  of  Jacob  Foster,  deceased,  the  last  will 
and  testament  of  said  Jacob  Foster  or  not) 

A  jury  was  impanneled  and  sworn  to  try  the  issue,  and  after 
a  full  trial  found  a  verdict  that  the  paper  read  in  evidence 
was  not  the  last  will  and  testament  of  Jacob  Foster,  deceased. 
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Upon  the  plaintiffs'  motion  for  a  new  trial  being  overruled, 
an  appeal  was  taken  to  this  court. 

It  is  assigned  for  error  that  the  verdict  of  the  jury  was 
manifestly  against  the  weight  of  the  evidence. 

After  a  careful  examination  of  it,  we  are  of  opinion  that  if 
there  was  no  other  cause  of  error  assigned,  the  verdict  should 
not  be  disturbed  for  that  reason. 

Plaintiffs  in  error  also  assign  for  error,  the  action  of  the 
court  in  allowing  the  appellee's  counsel  to  ask,  and  the  wit- 
nesses to  answer  certain  questions  on  the  cross-examination  of 
the  latter's  witnesses,  among  which  the  following  is  a  fair  sam- 
ple: Hugh  A.  Work  was  put  on  the  stand  by  plaintiffs  in 
error  to  prove,  and  did  testify  in  substance,  that  in  his  opinion 
Jacob  Foster  was  of  sound  mind  and  capable  of  making  a 
will  at  the  time  the  proposed  will  was  made.  On  cross-exam- 
ination the  counsel  of  the  defendant  in  error  propounded  this 
question  to  the  witness:  '^  If  you  had  known  that  this  man 
had  accumulated  six  or  eight  thousand  dollars,  and  got  it 
into  good  securities  and  mortgages  upon  real  estate,  and  into 
lands,  and  was  letting  somebody  get  them  away  from  liim,  and 
he  knew  nothing  about  where  they  went  to,  what  would  you 
think?"  The  witness  answered  *'that  would  put  a  different 
phase  on  it;  I  would  think  he  was  incompetent  to  take 
charge  of  his  business."  This  was  allowed  over  the  objection 
of  plaintiffs  in  error. 

We  think  this  was  error;  the  witness  was  not  an  expert;  he 
was  not  a  physician  or  one  having  any  technical  knowledge  of 
the  question  of  insanity,  and  was  not  com]>etent  in  law  to  an- 
swer such  a  question  as  that.  It  was  simply  a  hypothetical 
question  based  upon  facts  not  within  the  knowledge  of  the 
witness,  and  was  a  class  of  questions  that  an  expert  would 
only  be  competent  to  answer. 

Witnesses  otiier  than  exp>erts  may  testify  to  facts  within 
their  personal  knowledge  going  to  show  the  sanity  or  in- 
sanity of  a  person,  and  may  also  give  their  opinion  on  the 
question  of  the  sanity  or  nnsounaness  of  mind  of  such  person, 
or  their  capacity  to  transact  business,  but  they  are  not  al- 
lowed to  give  a  professional  opinion  or  an  opinion  based  on 
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supposed  eases,  leaviag  the  cases  to  be  shown  by  other  evi- 
dence. Experts  only  can  do  this.  Nor  does  it  change  the 
mie  that  these  qnestions  were  asked  on  cross-examination,  for 
the  reason  that  it  was  not  proper  cross-examination  npon  any 
matter  that  had  been  elicited  on  examination  in  chief. 

It  was  also  getting  the  benefit  of  the  opinion  of  tlie  witness 
npon  certain  matters  nnder  cover  of  cross-examination  that 
coald  not  have  been  allowed  in  chie^  and  was  even  more  dam- 
aging than  to  have  obtained  it  from  witnesses  that  he  himself 
had  called.    We  think  this  was  error  on  the  part  of  the  ooart. 

Similar  qnestions  and  similar  answers  were  obtained  by  de- 
fendant in  error  from  J.  P.  Jones,  Thomas  Jones,  James  Pol* 
lard,  S.  A.  Brown  and  A.  H.  Jones  nnder  the  same  circam* 
stances  on  cross-examination  and  tended  very  mnch  to  ag- 
gravate tlie  error.  James  Brown  was  called  as  a  witness  by 
plaintiffs  in  error  and  after  giving  his  knowledge  as  to  Jacob 
Foster,  which  showed  rather  an  intimate  personal  acquaint- 
ance with  him,  was  by  them  asked  this  question:  '^  In  yonr 
jndgment  what  was  his  condition  as  to  sanity  or  insanity  from 
what  yon  saw  and  knew  of  him  in  March,  1879f'  The  answer 
to  this  qnestion  ¥ras  mied  ont  by  the  conrt  against  the  objec- 
tion of  plain ti£F3  in  error.  We  think  that  this  was  error.  It 
tended  to  prove  the  issne,  and  it  was  competent  to  prove  it  by 
the  witnesses  opinion  based  npon  facts  within  his  own  knowl- 
edge. 

Tlie  answer  to  similar  qnestions  propounded  by  plaintifis 
in  error  to  Robert  Pauley  and  L.  D.  Holmes,  witnesses  for 
them,  was  ruled  out  by  the  court  and  the  ruling  was  alike  er- 
roneous. The  hypothetical  qnestions  propounded  to  different 
witnesses  by  defendant  in  error  where  they  did  not  answer 
favorably  to  him,  did  plaintiffs  in  error  no  damage  and  there 
was  no  harm  done  them.  On  cross-examination  of  Dr.  O.  G. 
Stewart,  by  counsel  for  the  defendant  in  error,  the  court  al- 
lowed the  witness  to  be  interrogated  and  to  answer  as  to  what 
he  had  heard  in  reference  to  Jacob  Foster's  nephew  seeking 
to  have  a  conservator  appointed  for  him — said  he  heard  that 
after  the  will  was  made.  Tliis  was  error — the  proposed  evi- 
dence was  mere  hearsav  and  was  inadmissible.    The  same 
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error  was  committed  in  allowinop  Thurlow  Pa«:e  to  answer  a 
Bimilar  question  in  response  to  a  question  propounded  bj  ap- 
pellants on  cross-examination. 

We  tbink  it  was  improper  for  the  court  to  allow  Joseph 
Foster  to  testify  against  the  objection  of  plaintiffs  in  error 
that  he  had  filed  a  petition  in  Aprils  1879,  seeking  to  have 
Jacob  Foster  declared  a  distracted  person  and  to  have  a  con- 
servator appointed,  in  allowing  him  to  state  the  reasons  which 
induced  him  to  do  so,  and  permitting  the  petition  to  be  in- 
troduced in  evidence. 

We  see  no  objection  to  the  introduction  in  evidence  of  the 
petition  of  Joseph  Pittard,  filed  in  the  county  court  in  January, 
1880,  showing  that  Foster  was  of  unsound  mind,  and  asking 
the  court  to  appoint  a  conservator  for  him;  nor  showing  the 
verdict  of  the  jury  and  their  finding  that  '*  Jacob  Foster  was 
old  and  in  his  dotage  "  and  not  capable  of  taking  care  of  his 
property,  for  the  purposes  referred  to  hereafter,  on  commenting 
on  the  instructions.  Joseph  Pittard  is  the  legatee  and  an  in- 
terested party  in  this  suit,  and  we  see  no  objections  to  its  ad- 
missibility as  an  admission  against  himself  to  be  taken  by  the 
jury  with  all  the  other  evidence  for  what  it  is  worth. 

Objection  is  further  made  to  the  modification  by  the  court 
of  a  portion  of  the  second  of  plainti£fs  in  error's  instructions 
defining  what  the  rule  of  law  is  as  to  undue  influence  in  pro- 
curing the  execution  of  the  will,  and  as  asked  is  as  follows: 
^*  That  if  any  degree  of  free  agency  or  capacity  remained  in 
the  testator,  Jacob  Foster,  so  that  left  to  himself  he  was  cap- 
able of  making  a  valid  will,  then  the  influence  to  control  him 
so  as  to  render  his  making  a  will  of  no  efiect  must  be  such  as 
to  mislead  him  to  the  extent  of  making  a  will  contrary  to  his 
own  wishes."  The  court  altered  it  by  striking  out  the  words 
"  own  wishes  "  and  inserting  the  word  "  duty  "  and  gave  it. 

However  much  force  there  may  be  in  the  argument  that  a 
testator  has  no  les^al  duty  to  perform  in  respect  of  making  a 
will,  hence  there  is  no  duty  to  violate,  and  therefore  the  instruc- 
tion was  wrong  and  misleading,  it  will  be  observed  that  the 
court  had  full  warrant  for  the  modification  in  opinions  of  the 
Sn^^reme  Court  in  Eoe  v.  Taylor,  45  III.  491,  and  in  Allman 
V.  Pigg,  82  111.  149. 
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While  there  is  no  legal  duty  to  perform,  yet  all  recognize 
a  moral  duty  resting  upon  a  testator,  in  making  his  will,  to 
treat  all  his  children,  and  others,  having  peculiar  claims  on 
him,  fairly  and  justly,  and  give  each  that  fair  consideration  in 
the  distribution  of  his  property  that  a  good  man  would,  under 
all  the  circumstances,  being  capable  of  disposing  of  his  prop- 
erty, if  left  to  himself,  the  presumption  would  be  that  he 
would  make  a  fair  and  just  distribution  of  his  property. 
Now,  according  to  the  doctrine  laid  down,  in  order  to  render 
the  will  void,  that  influence  must  be  such  as  that  the  jury  can 
see  from  all  the  evidence  that  the  parties  exercising  the  undue 
influence  intended  to  mislead  him  and  procure  him  by  tiieir 
influence  to  make  his  will  contrary  to  his  duty,  well  recog- 
nized in  the  code  of  morals  and  ethics;  in  other  words,  over- 
come what  his  will  would  have  been  if  left  to  himself. 

The  other  portions  of  the  instruction  clearly  told  the  jury 
that  his  will  must  be  overcome  by  the  undue  influence. 

The  instruction  supposes  a  case  where  there  is  only  mind 
enough  remaining  to  make  a  will  and  where  a  designing  party 
overcomes  the  powers  of  self-control  and  procures  a  will  to  be 
made  without  other  cause  appearing  contrary  to  moral  duty. 
If  the  testator  was  influenced  by  other  considerations  of  his 
own  to  violate  his  moral  duty  the  instruction  could  not  apply; 
under  such  circumstances  the  words  "  contrary  to  his  duty  " 
would  be  equivalent  to  "  contrary  to  his  will."  The  modifica- 
tion was  not  error,  nor  the  other  modifications  of  the  instruc- 
tions of  defendant  in  error. 

The  eighth  of  plaintiffs  in  error's  instructions,  as  the  third 
and  ninth,  were  given  in  substance  in  other  instructions  of 
plaintifts  in  error,  and  the  refusal  to  give  these  was  not  error. 
The  third  instruction  did  not  lay  down  the  law  correctly  as 
to  the  mental  capacity  required  to  make  a  valid  will  instead 
of  saying  that  if  the  testator  had  mental  capacity  enough  to 
understand  the  act  he  was  performing,  the  instruction  had 
used  the  words  "  the  business  he  was  engaged  in,"  that  would 
have  been  sufiBcient. 

The  act  was  simply  making  the  will  or  signing  it.  The 
business  he  was  engaged  in  would  import  that  he  understood 
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the  whole  scope  and  import  of  it  The  third,  fonrth,  fifth  and 
seventh  instructions  given  for  defendant  in  error  were  sutH- 
cientlj  accurate  and  no  error  is  perceived  in  giving  them.  The 
sixth  and  eighth  instructions  given  by  the  court  on  the  part 
of  the  defendant  in  error  are  objected  to.  These  instructions 
are  in  substance  the  same  and  tell  the  jury  '^  That  the  record 
of  the  Circuit  Court  of  Mercer  county  as  made  and  entered 
on  the  10th  day  of  February,  18S0,  in  the  matter  of  Jacob 
Foster,  a  person  of  unsound  mind,  imports  verity  at  the  time 
it  was  entered,  and  its  truth  and  verity  at  that  time  can  not 
be  contradicted  nor  impeached,  and  it  is  conclusive  of  the  fact 
that,  at  the  time  it  was  entered  or  made,  Jacob  Foster  was  of 
unsound  mind  and  incapable  oftakingcareofhis  property  and 
making  a  will,  and  if  the  jury  believe  from  the  evidence  that 
Jacob  Foster  was  in  the  same  unfit  and  incapable  condition  of 
inind  and  memory  when  he  made  or  signed  the  paper  purporting 
to  be  his  will,  as  he  was  at  the  time  the  finding  and  judgment 
of  the  county  court  was  had  and  made,  then  the  said  Jacob  Fos- 
ter was  incapable  of  making  a  will,  and  the  jury  should  so  find 
by  their  verdict"  These  instructions  are  erroneous.  For,  first,  * 
they  are  argumentative.  If  the  jury  should  find  that  the  testa- 
tor was  of  unsound  mind  or  not  legally  capable  of  making  a 
will  at  the  time  the  purported  will  was  made,  a  point  upon 
which  the  jury  were  fully  instructed,  why  refer  to  his  condition 
at  the  time  the  record  was  madei  The  effect  could  only  have 
been  to  emphasize  his  condition  at  the  date  of  the  record  and  to 
draw  inferences  therefrom.  Second,  the  jury  are  instructed 
that  the  judgment  in  the  county  court  was  conclusive  of  his  in- 
capacity to  make  a  will  at  that  time.  This  we  deem  erroneous. 
We  do  not  regard  the  issues  formed  in  the  county  court  in  the 
proceeding  to  have  a  conservator  appointed  necessarily  involve 
the  same  questions  that  are  necessary  to  be  determined  in 
settling  the  mental  capacity  to  make  a  valid  will. 

And  in  all  cases  neither  the  judgment  of  a  court  of  con- 
current nor  exclusive  jurisdiction  is  evidence  of  any  matter 
which  comes  collaterally  in  question,  though  within  their  juris- 
diction, nor  of  any  matter  to  be  inferred  by  argument  from  the 
judgment  1  Qreenl.  Ev.  Sec.  628.   In  Whole  v.  Whole,  71  III. 
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510,  the  court  say,  npon  a  sirnilar  question,  that  ^^  A  judgment 
or  decree  is  not  evidence  upon  a  question  which  was  only  collate 
erally  drawn  in  question,  nor  to  any  matter  incidentally  drawn 
in  question,  or  where  it  is  to  be  inferred  from  the  judgment 
only  by  argument  or  construction."  The  point  in  issue  was  as 
to  the  testator's  mental  capacity  at  the  time  the  will  was  made 
in  March  or  April,  1879,  not  whether  there  ought,  under  the 
provisions  of  the  statute,  to  be  a  conservator  appointed  to  take 
charge  of  his  property  to  prevent  him  from  dissipating  or 
wasting  it 

To  make  a  valid  will  only  required  him  to  be  of  sound 
mind  at  the  moment  he  was  composing  and  executing  it  A 
conservator  should  be  appointed  if  he  was  generally  incom- 
petent to  take  care  of  his  property,  though  a  portion  of  the 
time  he  might  be  competent;  for  the  danger  of  wasting  his 
property  would  exist  at  the  times  when  he  was  incompetent, 
though  at  the  moment  of  the  appointment  the  testator  might 
have  been  competent  Hence,  to  make  the  verdict  of  the  jury 
and  judgment  of  the  county  court  any  evidence,  it  would  re- 
'  quire  proof  aliunde  the  record  to  show  what  the  issue  and 
proof  were,  and  argument  and  deduction.  The  question  of 
the  judgment  only  bore  remotely  on  the  issue,  and  under  the 
rule  was  no  evidence. 

Again,  the  judgment  was  not  between  the  same  parties, 
nor  was  there  any  mutuality  about  it.  1  Greenl.  Ev.  Sees.  523, 
524. .  Nor  could  it  be  admitted  under  the  rule  laid  down  in 
Sec.  525,  1  Greenl.  Ev.,  making  judgments  in  regard  to  per- 
sonal stcUus  of  the  parties,  or  relations  of  the  party,  such  as 
marriage,  divorce,  bastardy,  settlement  and  the  like  evidence, 
on  the  grounds  of  public  policy,  for  no  considerations  of  pnb- 
lie  policy  and  convenience  could  justify  a  rule  that  would 
admit  this  record  where  it  only  bears  remotely,  if  at  all,  upon 
such  a  controversy  as  this. 

This  judgment,  if  admissible  at  all,  could  onfy  be  so  in  or- 
der to  let  in  proof  of  what  Joseph  Pittard  swore  at  the  in- 
Testigation,  or  in  connection  with  his  affidavit,  if  he  made 
one,  when  the  proceedings  to  have  a  conservator  appointed 
were  instituted.    1  Greenl.  Ev.  Sec.  527. 
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And  in  that  case  all  that  would  be  neoessarj  wonld  be  to 
introdnce  enough  of  the  record  to  show  there  were  such  pro- 
ceedings to  which  snch  tcstimoDj  or  affidavit  conld  apply. 
We  are  of  the  opinion  that  the  fact  that  Jacob  Foster,  if  it  be 
m  fact^  was  wholly  unfit  to  make  a  will  at  the  time  the  con- 
servator was  appointed,  may  be  shown  as  evidence  tendinfi^  to 
establish  the  issue,  the  jury  to  determine  what  weight  it  shall 
liave.  The  jndgment  of  the  county  court  is  not  evidence  by 
^vbich  to  prove  such  iact.  Nor  is  the  verdict  of  the  jury,  and 
slioald  not  have  been  admitted  for  snch  purpose. 

The  giving  of  those  instructions  was  therefore  error.  The 
decree  of  the  court  for  the  above  I'easons  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


B.   F.   HoLIiET  ST  ATm 

E.  J.  Metcalf. 


1.  Lakdloiu)  Aim  TBNAKT.— Appellee  had  a  conversation  with  one  of 
the  appellants,  some  six  mouthB  before  the  expiration  of  appellee's  term, 
and  appelant  said,  '*  If  you  stay  on  you  will  have  the  rent  reasonable  and  I 
will  throw  ofFfor  heretofore/'  There  appeared  to  be  no  acceplanoe  of  the 
offer  at  the  time  npon  the  part  of  appellee.  HeTdt  that  this  conversation 
^Gd  not  constitute  a  contract  and  amounted  only  to  a  proposition  on  the  port 
of  appellants  to  change  the  rent;  thatiHipeilants  were  entitled  to.  notice  of 
the  acceptance  of  the  proposition  before  the  commencement  of  the  new 
term;  that  as  no  notice  was  given  and  no  new  arrangement  was  made,  ap- 
pdtee  most  be  held  as  occupying  the  premises  as  tenant  from  year  to  year, 
and  mast  pay  the  same  rent  for  1881  that  he  had  for  the  previous  years. 

2.  Affucatior  or  patkbhts  bt  aouvbicbkt.— Where  a  landlord 
and  tenant  had  agreed  that  all  payments  or  amounts  for  work  and  labor 
done  or  advances  made  by  the  tenant  should  apply  on  the  rent,  whether  the 
rent  was  due  or  not,  at  the  time  of  such  payments  or  work  and  labor  done, 
snch  payments  having  been  thus  applied  by  consent,  can  not  be  the  basis  of 
recovery  over. 

B.  Procbsdinqs  IK  ihsTRnss.— The  ooort  is  of  opinion  that  the  levy 
of  the  distress  warrant  in  this  case  was  sufllcient.  But  if  it  was  not  suffi- 
cient, .the  issne  was  immaterial;  and  if  found  for  appelleoi  would  not  bar  re* 
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covery  as  expellee  had  pleaded  a  aei-off,  and  claimed  to  recoyer  oyer  for 
hifl  aocounfc.  The  statute  proyides  that  proceedings  in  distress  shall  be  the 
same  as  in  attachment  cases,  and  the  distress  warrant  shall  stand  as  a  dec- 
laration. In  attachment  cases,  the  defeat  of  the  attachment,  where  there 
was  personal  appearance,  does  not  defeat  the  action,  only  the  lien  of  the  at- 
tachment, and  this  rale  would  apply  in  this  case  to  allow  reooyery  for  the 
rent  where  there  was  personal  appearance  and  defense  to  the  merits. 

4.  Instructions — Burden  of  proof. — Where  there  was  no  dispute, 
but  that  appellee  was  tenant  of  appellants  from  year  to  year,  and  would 
hold  on  the  same  terms  for  the  following  year  unless  the  terms  were  changed 
by  some  other  contract,  the  burden  of  proof,  to  show  a  change,  rested 
upon  appellee,  and  it  was  error  to  instruct  the  jury  that  the  burden  was 
upon  appellants. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Fbankltn  Blades,  Judge,  presiding.  Opinion  filed 
February  9,  1883. 

Mr.  Stephen  R.  Moore,  for  appellants;  that  plaintiffs  were 
entitled  to  show,  under  the  pleadings,  that  the  property  was 
levied  on  and  theletigth  of  time  the  oflSicer  had  it  in  his 
possession,  cited  Corgan  v.  Frew,  39  IlL  31;  Murray  v.  Mc- 
Lean, 57  111.  379;  C..&-  A.  R.  R  Co.  v.  Gretzncr,  46  IlL  80. 

As  to  testimony  in  the  impeachment  of  a  witness:  1  Greenl. 
§461.  '     . 

The  statute  provides  in  distress  proceedings  that  the  war^ 
rant  shall  stand  in  the  place  of  the  declaration  and  the  suit 
proceed  as  in  attachment  cases:  K.  S.  III.  1874,  Chap.  80, 
§§  20,  21;  Alwood  v.  Mansfield,  33  III.  452;  £rase  v.  Erase, 
68  111.  188;  Storing  v.  Olney,  44  IlL  123. 

Mr,  H.  LoBiNO,  for  appellee. 

Lacet,  J.  This  was  a  suit  by  appellants  against  appellee 
commenced  by  a  levy  of  a  distress  warrant  on  the  personal 
property  of  the  latter.  The  claim  of  appellants  was  $1,000  for 
the  rent  due  on  160  acres  of  land.  The  distress  warrant  was 
dated  Oct.  27,  1881. 

The  defense  was  payment  and  set-off.  The  result  of  the 
trial  was  that  the  appellee  recovered  a  judgment  over  against 
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the  appellants  for  $397.  It  is  this  jadgraent  this  appeal  is 
brought  to  reverse.  The  appellants  are  hnsband  and  wife,  and 
the  land  was  the  property  of  the  wife  and  rented  to  appellee 
in  their  joint  names,  as  they  claim  the  hnsband  who  made  the 
contract  supposed  at  the  time  that  he  had  a  joint  interest 
with  his  wife  in  the  land.  The  defense  seems  to  be  based  npon 
the  plea  that  the  rent  had  been  overpaid,  especially  so  if  the 
rent  for  the  year  1881  was  not  due  at  the  time  that  the  distress 
warrant  was  issned.  2.  That  the  contract  of  renting  was 
made  with  the  wife  and  hence  B.  F.  Holley,  the  husband,  was 
improperly  joined,  and  that  no  rent  was  due  the  appellants  in 
their  joint  suit  3.  That  appellee  had  a  right  to  recover  over 
the  amount  he  did  recover  under  any  view  of  the  case. 

It  appears  from  the  evidence  that  the  first  contract  for  rent- 
ing was  made  for  the  year  1878,  for  $800  for  that  year,  and 
that  after  that  term  had  expired  the  appellee  continued  to  hold 
over  from  year  to  year  without  any  new  agreement  till  and 
including  the  year  1881,  unless  what  was  said  between  the 
parties  in  August,  1880,  was  a  new  leasing  for  the  year  1881. 
Tliis  would  show  that  the  premises  were  occupied  by  appellee 
for  the  years  1878, 1879,  1880  and  1881. 

It  is  claimed  by  appellee's  counsel  that  in  August,  1880, 
there  was  a  new  contract  of  renting  between  the  appellants 
and  appellee,  and  that  the  contract  was  so  changed  that,  in- 
stead of  the  rent  being  $800  per  year,  or  $5  per  acre,  the  ap- 
pellee was  to  pay  what  the  farm  was  worth  for  the  year  1881, 
and  that  appellants  would  throw  off  for  heretofore,  and  he  claims 
tliat  under  that  contract,  the  farm  was  not  reasonably  worth 
more  than  $3.50  per  acre  per  annum  for  154  acres,  the  other 
six  acres  being  in  woods,  and  that  this  rate  should  govern  for 
the  years  1880  and  1881,  which  would  amount,  as  he  claims, 
to  only  $1,078  for  those  two  years,  and  that  the  rent  for  previous 
years  had  been  paid,  and  to  offset  this  claim  the  appellee  should 
be  allowed  the  following  items:  In  1880,  cash,  $675;  clover 
seed,  $10;  hay,  $121;  grass  seed,  $167;  cutting  hedge,  $112.50. 
In  1881,  in  April,  cash,  $400,  and  corn,  $12.95,  making 
a  total  which  he  claims  sustains  his  claim  of  $1,498.45,  leaving 
balance  in  favor  of  appellee,  after  paying  the  rent,  of  $420.49 
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more  than  the  amonnt  foand  by  the  jnry  in  appellee's  favor. 
It  is  claimed  that  the  renting  was  not  for  $800  for  the  place, 
bnt  the  appellee  testifies  tliat  he  was  to  give  $5  per  acre  for  the 
160,  bnt  the  road  takes  off  fonr  acres.  This  would  leave  156 
acres  without  the  wood*  This  only  makes  a  difference  of  $20 
per  year,  not  a  large  amonnt  Can  the  account  on  the  part  of 
the  appellee  be  sustained  even  on  his  own  testimony}  It  is 
true  that  he  states  in  his  examination  in  chief  that,  in  Uie 
year  1880  he  paid  the  amounts  as  claimed  in  his  bill,  and 
in  1881  paid  the  amounts  chiimed  for  that  year,  leaving 
it  to  be  inferred  that  it  was  so  paid  to  be  applied  for  rents 
due  for  those  years,  but  on  cross-examination  appellee  says 
that  $500  was  paid  in  cash  in  1880,  and  ^*  this  may  have  been 
for  the  previous  year." 

That  he  could  not  tell  whetiier  the  different  items  paid 
in  1880  wonld  apply  on  the  rent  of  1879  or  1880.  He  conld 
not  state  that  the  $400  paid  in  1881  was  not  paid  for  rent 
of  1880,  and  that  he  don't  think  he  paid  any  of  the  rent  of 
1881  in  cash.  Tlie  $175  cash  was  paid  for  appellant,  B.  F. 
Holley,  on  a  judgment  note  in  1880,  on  whicli  appellee^was 
security,  and  in  which  Mrs.  HoUey  was  not  principal. 

The  cash  items  above  enumerated  were  all  he  could  re- 
member he  paid  in  1880.  The  $675  item  was  made  up  of  the 
$500  cash  and  the  $175  paid  on  the  judgment  note,  and  tlie 
item  for  cutting  hedge,  the  appellant  Holley  testifies,  was  by 
agreement  with  appellee  applied  on  the  rent  of  1879,  and  tliis 
is  not  contradicted  by  appellee. 

It  would  seem  from  this  evidence  the  verdict  could  not  be 
sustained,  allowing  all  tlie  rest  of  the  rent  to  be  due.  It 
would  be  manifestly  against  the  weight  of  the  evidence.  Bnt 
the  only  evidenoeupon  which  they  claim  that  the  rent  was  re- 
duced was  tliat  of  appellee  himself  who  says  that  "  Aug.  2, 
1880, 1  saw  Holley  and  told  him  I  could  not  stay  there  and 
pay  such  rent  He  said,  if  you  stay  on  yon  will  have  the  rent 
reasonable,  and  I  will  throw  off  for  heretofore."  He  does  not 
state  that  he  rented  the  land  on  those  terms  for  the  year  1881 
nor  that  he  agreed  to  stay  on  the  place.  There  appeared  to 
be  no  acceptance  of  the  offer  at  the  time.    This  conversation 
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seeoifl  quite  incomplete  to  constitute  a  contract.  It  was  some 
six  months  before  the  term  for  tiie  year  18S0  had  expired  and 
the  term  for  1881  could  commence.  It  could  only  amount  to 
a  proposition  on  the  part  of  the  appellants  to  change  the  lease 
from  $800  to  a  reasonable  rent,  whatever  that  might  be.  That 
might  be  more  or  less  than  $800  per  year. 

The  appellants  were  entitled  to  notice  from  the  appellee 
whether  he  accepted  the  new  proposition  or  not.  If  this 
should  be  deemed  a  proposition  to  be  held  open  for  six  months 
or  till  the  end  of  the  year  1880,  the  landlord  should  be  en- 
titled to  notice  before  the  new  term  commenced,  upon  what 
terms  appellee  chose  to  occupy  the  premises.  Otherwise  the 
tenant  might  occupy  the  premises  for  the  year  1881  and  pay 
at  the  expiration  of  the  time  the  amount  that  was  most  ad- 
vantageous to  him — either  the  $^00  or  a  reasonable  rent.  Ap- 
pellee was  then  occupying  the  premises  as  a  tenant  from  year 
to  year,  and  unless  some  new  arrangement  was  made  with  his 
landlord,  he  would  have  to  pay  the  same  rent  for  1881  as  he 
had  for  the  previous  years;  and  of  his  intention  to  accept  any 
new  tenns  the  landlord  was  never  inlbrmed.  Conwav  v. 
Starkweather,  1  Denio,  113;  Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151.  Nor  does  any  evidence  appear  tending  to 
show  that  he  ever  regarded  himself  as  occupying  the  premises 
on  any  different  terms  than  he  had  been  occupying  them  thei*e- 
tofore.  But  next,  it  is  claimed  that  the  rent  for  the  year  1881 
was  not  due  when  the  distress  warrant  was  levied  and  the 
suit  commenced,  and  therefore  that  all  the  money  and  work 
done  for  the  appellants  should  be  applied  on  the  rents  for  pre- 
vious years,  and  the  balance  should  be  recovered  over  against 
the  appellants. 

Leaving  out  of  view  all  considerations  as  to  the  amount  of 
the  verdict,  even  on  that  theory,  we  can  not  see  that  the  ver- 
dict is  sustained  by  the  evidence  for  the  reason  that  from  the 
testimony  of  appellee  himself  it  is  shown  that  by  an  under- 
standing between  appellants  and  appellee,  all  payments  or 
amounts  for  work  and  labor  done  by  appellee,  or  advances 
made  should  apply  on  the  rent,  whether  the  rent  was  due  or 
not  at  the  time  of  such  payment  or  advances,  or  work  and  ia- 
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bor  done.  This  being  the  case,  such  paymentB  made  in  ex- 
cess of  the  rent  of  1880  shoald  be  applied  on-tlie  rent  for  1881 
whether  it  was  dne  or  not  at  the  time  the  suit  was  commenced; 
liaving  been  applied  by  consent  they  could  not  be  tlie  basis  of 
recovery  over.  It  may  not  be  so  clear  that  the  $175  paid  on 
the  judgment  note,  which  seems  to  have  been  the  individual 
debt  of  B.  F.  Holley,  ought  to  be  allowed  as  against  the  rent, 
yet  if  such  was  the  understanding  of  Mrs.  Holley,  or  agreed 
to  by  B.  F.  Holley,  with  her  consent,  it  should  be  allowed. 

Another  defense  is  set  up  that  the  appellee  rented  the  land 
of  Mrs.  Holley  solely,  tlie  husband  only  acting  as  her  agent, 
and  hence  appellants  could  not  sue  jointly. 

If  this  were  so  it  is  dilHcult  to  see  under  what  claim  of 
right  a  recovery  over  $397  against  B.  F.  Holley  jointly  with 
his  wife  could  be  sustained.  If  he  acted  simply  as  her  agent 
to  rent  the  land,  he  acted  in  the  same  capacity  in  collecting  it, 
and  the  work  done  in  cutting  hedge  was  for  Mrs.  Holley,  and 
was  all  intended,  as  appellee  testifies,  to  go  on  the  rent,  or  in 
other  words,  to  be  paid  to  the  landlord.  B.  F.  Holley,  being 
only  agent,  would  not  be  personally  liable  for  these  advances, 
the  judgment  over  against  both  would  then  be  erroneous. 

We  think  the  levy  of  the  distress  warrant  was  sufficient,  and 
if  not  sufficient,  the  issue  was  immaterial  and  if  found  for  ap- 
pellee, would  not  bar  recovery,  as  the  latter  had  pleaded  a  set- 
oflT  and  claimed  to  recover  over  for  his  account.  To  cut  off  all 
the  appellants'  right  of  action  because  the  distress  warrant 
had  not  been  legally  levied,  and  allow  the  api>ellee  to  recover 
over  on  a  plea  of  set-off,  would  be  a  singular  proceeding.  If 
appellants'  suit  should  fail  on  account  of  not  having  a  proper 
levy  then  it  would  seem  that  the  whole  suit,  pleas  of  set-off, 
and  all  should  fail. 

If  the  suit  should  be  good  for  the  appellee  to  recover,  it 
should  for  the  appellants.  But  the  statute  provides  the  pro- 
ceedings in  distress  shall  be  the  same  as  in  attachment  cnses 
and  the  distress  warrant  shall  stand  as  a  declaration.  In  at- 
tachment cases  the  defeat  of  the  attachment  where  there  is 
personal  appearance  does  not  defeat  the  action,  only  the  lien 
of  the  attachment. 
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This  rule  woald  apply  certainly  as  far  as  to  allow  recovery 
for  the  rent  where  there  was  personal  appearance  and  defense 
to  the  merits.  Whether  appellants  con  Id  include  other  causes 
of  action  is  not  in  question  and  we  do  not  decide.  The  second, 
third  and  fourth  instructions  given  for  the  appellee  seem  to 
be  erroneous  and  calculated  to  mislead  the  jury  in  regard  to 
where  the  burden  of  proof  rested. 

In  the  first  place  there  is  no  dispute  but  that  at  least  ap- 
pellee was  the  tenant  of  appellants  from  year  to  year,  for  a 
yearly  rental  of  $800  to  $780  prior  to  the  year  1881  and 
would  bold  on  the  same  terms  for  that  year  unless  changed 
by  some  other  contract  To  show  this  cliange  the  burden 
was  on  the  appellee.  These  instructions  and  especially  the 
lonrth  told  the  jnry  that  the  contrary  was  the  rule.  The 
fifth  instruction  in  view  of  the  plea  of  set-off  was  calculated 
to  mislead,  for  it  instructs  the  jury  that  in  case  the  witness 
B.  F.  HoUey  only  acted  as  the  agent  of  bis  wife  in  renting 
the  land,  then  the  appellee  should  recover  without  explaining 
whether  he  should  recover  over  on  his  plea  of  set-off  or  not. 

The  jary  would  very  readily  suppose  from  this  if  the  ap- 
pellants* right  of  action  was  defeated  the  only  remaining 
thing  to  do  was  to  find  a  verdict  for  the  appellee  for  all  his 
claims  against  Mrs.  Holley  as  well  as  the  husband,  which  the 
jury  did  actually  do.  It  did  not  by  any  means  follow  that 
there  should  be  a  recovery  over  for  the  reason  that  appel- 
lants were  defeated  in  their  cause  of  action  and  the  instruc- 
tion should  have  been  guarded  in  this  particular. 

For  the  reason  that  the  verdict  was  clearly  against  the 
weight  of  the  evidence  and  on  account  of  the  erroneous  in- 
structions, the  judgment  is  reversed  and  the  cause  remanded, 

Eeversed  and  remanded. 
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IS  ^* 

-5?^^  Sabah  Naughton. 

1.  Dam A0B8  81PBTAINSD. — ^The  words  '*  damages  sustained  **  shoald  be 
constraed  with  reference  to  their  known  legal  signification,  viz. :  such  dam- 
ages as  in  legal  contemplation  are  to  be  regarded  as  the  result  of  the  wrong- 
ful act. 

2.  AcnoK  uin>KR  Dkam  Shop  Act. — N.,  appellee's  husband,  an  habit- 
ual drunkard,  while  in  a  state  of  intoxication  was  run  over  by  the  can  aad 
killed.  Appellee  brought  a  joint  action  against  T.  H.  and  L.»  saloon  keep- 
ers, who  had  sold  her  husband  intoxicating  liquor  on  the  day  of  his  death, 
and  others,  who  were  charged  with  causing  N.  to  become  an  habitual  drunk- 
ard by  repeated  sales  of  liquor  to  him  at  times  preceding.  Held,  that  N.  lost 
his  life  by  reason  of  the  particular  intoxication  on  the  day  of  his  death.  The 
fact  that  he  was  an  habitual  drunkard,  even  if  that  induced  him  to  drink 
the  liquor  by  means  of  which  he  became  intoxicated,  could  not  in  a  legal 
sense  be  deemed  the  cause  of  his  death.  The  sale  of  the  intoxicating  liquor 
by  T.  H.  and  L.,  on  the  day  of  his  death,  was  the  intervening,  independent 
act  of  a  third  party  between  the  wrongful  acts  complained  of  and  the  injury, 
and  was  the  direct  and  immediate  cause  of  the  death. 

3.  Practice — MrsJoiNDSR  of  partibs. — ^The  parties  who  alone  con- 
tributed to  cause  habitual  intoxication  can  not  be  made  responsible  jointly 
with  those  who  only  contributed  to  a  particular  intoxication.  The  two  class- 
es of  persons  would  not  contribute  to  the  same  injury. 

4.  Evidence,  necessary  to  prove  the  causing  in  part  of  habit- 
ual DRUNKBNNESS.—The  evidence  necessary  to  prove  the  causing  in  part  of 
habitual  drunkenness  sho aid  be  such  that  the  jury  would  be  able  to  say  that 
each  party  against  whom  they  found  a  verdict  had  sold  or  given  to  such 
person  liquor  a  sufficient  number  of  times  a  id  continued  the  practice  to 
that  extent,  that  he  had  materially  aided  in  bringing  about  a  state  of  habit- 
ual drunkenness.    The  quantity  contributed  must  be  appreciable. 

5.  Instructionb.—To  instruct  the  jury  to  give  exemplaiy  damages,  if 
&ey  found  actual  damages,  was  error.  This  should  be  a  discretionary  mat- 
ter with  the  jury,  based  on  substantial  reasons. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
C.  W.  Upton,  Judge,  presiding.  Opinion  filed  February  9, 
1883. 

Mr.  Harrt  EiTBBNS  and  Mr.  W.  H.  Wing,  for  appellants; 
that  a  judgment  at  law  is  a  unit  and  if  wrong  as  to  any  of 
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tJie  defendants  it  must  be  set  aside  as  to  all,  cited  Earp  v.  Lee, 
71  111.  198;  Eagorv.  Kendall,  70  111.95;  Boyd  v.  Watt,  27 
G.  269. 

Changing  the  form  of  the  verdict  by  onler  of  the  court  does 
not  alter  actual  facts  contained  in  the  verdict  as  originally 
rendered:  Freese  v.  Tripp,  70  111.  497. 

This  was  no  case  for  exemplary  damages:  Brautigan  v. 
White,  78  111.  562;  Meidel  v.  Anthis,  71  111.  243;  Eeelerman 
V.  Arnold,  71  111.  684;  Fentz  v.  Meadows,  72  III.  541;  Mc- 
Evoy  V.  Humphrey,  77  111.  890;  Brannon  v.  Silvernail,  81 
111.  434;  Kreiter  v.  Nichols,  28  Mich.  496;  Steel  v.  Thomp- 
son,  42  Mich.  594;  Weitz  v.  Ewen,  52  la.  87;  Franklin  v. 
Schermerhom,  8  Hun  (N.  T.),  112;  Keedy  v.  Howe,  72  111. 
133;  Oonfrey  v.  Stark,  78  111.  188;  Ragor  v.  Kendall,  70  111. 
95;  Brockman  v.  McDonald,  16  111.  112. 

As  to  a  court  allowing  a  plaintiff  upon  the  motion  of  de- 
fendant for  a  new  trial,  to  present  counter  affidavits:  Mendall 
V.  Kimball,  85  111.  582;  Gracieo  v.  Weir,  45  Oal.  53;  Thelin 
V.  Thelin,  8  Bradwell,  421. 

The  judgment  is  excessive  and  out  of  proportion  to  the 
measure  of  damages:  Loewenthal  v.  Strong,  90  111.  74; 
Gravett  v.  Mugge,  89  111.  218. 

The  court  erred  in  entering  the  judgment  in  vacation,  as 
there  was  no  order  nor  stipulation  that  the  motion  should  be 
taken  under  advisement  and  decided  in  vacation:  Blair  v. 
Seading,  99  Ul.  600. 

Mr.  Frank  Crosby  and  Mr.  Jambs  Coleman,  for  appellee; 
as  to  the  judgment  entered  in  vacation  time,  cited  R.  S.  1882, 
Chap.  87,  §  47;  T.  P.  &  W.  R  R  Co.  v.  Eastbum,  79  111.  140. 

As  to  the  instructions  given:  Emory  v.  Addis,  71111.  273; 
Hackettv.  Smelsley,  77  111.  109;  Both  v.  Eppy,  80  111.  283; 
Schroder  v.  Crawford,  94  111.  357. 

Lacey,' J.  This  was  an  action  on  the  case  brought  by  the 
appellee  against  the  appellants,  Henry  Tetzner,  Robert  Beck- 
with,  John  Buckrice,  Bernard  Hagelow,  Jacob  Frieler, 
Henry   Holthusen  and   Christ  Lay,  and  also  the  following 


150  Appellate  Coubts  of  Illinois. 

Tetzner  et  aL  v.  Nangrhton. 
• 
named  persons,  viz.:  Charles  Mach,  Fritz  Oraze,  William 
WabI,  Loais  Gerlach,  Walter  Aubaker,  Louis  Scbroder,  John 
Dietrich,  Charles  Hansberg,  Charles  Hunter  and  James 
Clinton,  all  saloon  keepers  except  Bobert  Beckwith,  who  was 
the  landlord  of  Henry  Tetzner,  to  recover  damages  claimed 
to  have  been  sustained  by  her  for  the  loss  of  her  meaas  of 
snpport,  on  acoonnt  of  the  demoralization  and  death  of  her 
husband,  Thomas  Naughton,  caused,  as  she  charged,  by  the 
sale  to  her  husband  of  intoxicating  liquors  by  the  above 
named  parties,  who  were  the  original  defendants. 

The  action  was  brought  under  the  Dram  Shop  Act,  and 
was  tried  May  2, 1882,  and  on  the  trial  of  the  cause  the  ap- 
pellee being  unable  to  prove  any  sale  of  liquor  to  her  hus- 
band by  the  intervening  agency  of  the  ten  last  named  defend- 
ants, the  suit  was  on  her  motion  dismissed  as  to  them. 

The  jury  found  a  verdict  in  favor  of  the  appellee  again.«)t 
the  seven  defendants,  the  appellants,  for  the  sum  of  $2,804, 
finding  four  dollars  of  that  sum  actual  damages,  and  the  bal- 
ance., $2,800,  exemplary  damages.  A  motion  for  a  new  trial 
being  overruled  by  the  court,  judgment  was  rendered  on  the 
verdict,  from  which  judgment  an  appeal  was  taken  to  tliis 
court 

The  declaration  contains  four  counts.  The  first  count 
charges  that  Thomas  Kaoghton  was  her  husband  on  and  be- 
fore September  25, 1876,  and  remained  so  until  his  death, 
September  28,  A.  D.  1881 ;  that  for  a  long  time  prior  to  the  first 
named  date  he  followed  the  business  of  contractor,  farmer, 
butcher,  speculator  and  day  laborer,  and  derived  therefrom  a 
yearly  income  of  $2,000,  and  provided  comfortably  and  liberally 
for  his  wife  and  six  minor  children.  That,  on  the  said  25th  day 
of  September,  1876,  and  other  days  preceding  his  death,  the  de- 
fendants at  the  town  and  city  of  Elgin  sold  and  gave  to  said 
Naughton  intoxicating  liquors,  and  thereby  caused  him  to  be- 
come habitually  intoxicated,  and  in  consequence  thereof  he 
wasted  end  squandered  his  money  and  property  and  became  im- 
poverished, reduced,  degraded  and  wholly  ruined  in  body  and 
mind  and  estate,  and  wasted  his  time  in  idleness  and  dissipa- 
tion, and  spent  most  of  his  earnings  and  some  of  the  earn- 
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ings  of  his  minor  children  for  liquor  at  the  dram  sliops  uf 
the  defendants,  neglected  his  business,  and  by  reason  thereof 
failed  to  provide  for  his  wife,  himself  and  children,  etc. 
The  second  count  is  the  same  in  substance  as  the  first  with 
exception  of  the  additional  charge  that  in  further  consequence 
of  the  habitual  intoxication  caused  by  the  defendants,  he,  on 
the  22d  day  of  September,  A.  D.  1881,  was  run  over  by  the 
cars,  and  in  consequence  died  of  his  injury  on  the  23d  day 
of  September,  1881,  by  means  of  which  appellee  had  been 
permanently  injured  in  her  means  of  support,  etc.  The 
third  count  is  in  substance  the  same  as  the  first  with  the  ex- 
ception it  charges  Robert  Beckwith  and  James  Clinton  were 
the  owners  of  two  Certain  buildings  where  all  the  liquors 
were  sold,  and  rented  them  to  the  other  defendants,  knowing 
that  intoxicating  liquors  were  to  be  sold  in  them. 

The  fourth  count  is  the  same  as  the  last  above  named,  with 
the  exception  it  shows  the  death  for  the  same  causes  and  same 
reasons  set  out  in  the  second,  and  claims  damages  for  injury  to 
her  permanent  means  of  support  on  account  of  the  death  of 
her  husband.  Each  defendant  pleaded  separately  a  plea  of 
the  general  issue  by  their  respective  attorneys.  As  to  the 
character  and  personal  history  of  Thomas  l<Iaughton,  and  the 
circumstances  of  his  death,  the  evidence  pretty  clearly  shows 
that  he  had  been  a  constant  drinker  for  some  twenty -five  years, 
and  for  the  last  ten  or  fifteen  years  had  been  an  habitual  drunk- 
ard and  no  change  appeared  in  him  in  this  particular  that  was 
very  marked  either  for  the  better  or  worse,  for  at  least  the  last 
ten  years  prior  to  his  death. 

Some  of  the  witnesses  thought  that  for  the  last  two  years 
he  had  rather  improved  because  the  saloon  keepers  refused  to 
aell  him  so  much  liquor  as  they  formerly  had  done.  Others 
thoun:ht  he  was  rather  worse.  He  had  shifted  around  in  vari- 
ous  employments;  at  one  time,  about  from  seven  to  nine 
years  before  his  death,  he  had  been  a  saloon  and  hotel  keeper 
himself,  the  saloon  being  attached  to  his  hotel,  and  after  that 
followed  various  employments  as  a  laborer  and  otherwise. 
Witnesses  state  that  he  was  rather  better  as  a  '^  boss  -'  than  a 
laborer.     He  had  ceased  to  have  any  property  or  be  of  any  sup- 
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port  to  his  family  for  seven  or  eight  years  prior  to  his  death. 
At  the  time  of  his  death  he  was  utterly  destitute  of  any 
means,  his  funeral  expenses  being  paid  by  money  raised  by 
subscription  by  his  neighbors,  including  some  of  the  saloon 
keepers. 

The  jury  were  no  doubt  justified  in  finding  that  he  had  be- 
come demoralized  and  worthless  to  himself  and  his  family 
by  the  constant  and  excessive  use  of  intoxicating  liquors,  and 
that  he  had  been  habitually  intoxicated  for  many  years.  The 
jury  found  that  the  actual  damage  to  his  wife  to  her  means 
of  support  was  four  dollars.  They  found  his  value  to  be 
merely  nominal.  When  sober  he  appeared  to  be  vigorous 
enough  and  capable  of  doing  work  if  he  had  been  so  disposed, 
but  appeared  to  prefer  spending  his  time  in  drinking  and 
idleness. 

All  that  the  proof  shows  in  regard  to  the  manner  of  his 
death  is  that  ho  went  to  the  depot  of  a  railroad  about  half 
past  six  o'clock  in  the  evening  of  Sept.  22,  1881,  and  that 
shortly  after  he  was  found  with  his  limbs  badly  crushed,  and 
he  was  badly  shocked;  that  he  died  the  next  day  of  the  wounds 
received.  No  doubt  he  was  run  over  by  the  cars,  and  the  evi- 
dence, we  think,  fairly  justified  the  jury  in  finding  that  he 
cime  to  his  death  by  reason  of  his  intoxication  that  was  upon 
him  at  that  time. 

As  to  where  he  got  the  intoxicating  liquor  that  caused  his 
intoxication  in  whole  or  in  part,  by  means  of  which  he  lost 
his  life,  the  evidence  only  tends  to  show  that  he  got  one  drink 
that  day  in  Henry  Tetzner's  saloon,  and  that  he  was  in  the 
defendant  Hagelow's  saloon  and  was  seen  to  drink  one  drink 
in  that  saloon  and  one  in  Lay's  saloon. 

The  drink  charged  to  have  been  sold  by  Tetzner  was  proved 
by  James  O'Brien,  who  drank  with  him.  There  is  no  evi- 
deuce  that  the  other  defendants,  Frieler,  Buckrice  and  Holt- 
husen  sold  him  or  gave  him  liquor  that  day.  The  charge  in 
the  second  count  of  the  declaration  is  that  Nanghton  lost  his 
life  on  account  of  his  habitual  intoxication,  induced  by  the 
ntoxicating  liquors  sold  or  given  to  him  by  the  defendants. 
This  charge  is  wholly  unsustained;  he  lost  his  life  by  reason 
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of  the  particular  intoxicatioQ  oa  the  day  of  his  death.  Tiie 
fact  that  he  was  an  habitual  drunkard,  even  if  that  induced 
him  to  drink  the  liquor  by  means  of  which  he  became  intox- 
icated, could  not,  in  a  legal  sense,  be  deemed  to  be  the  cause 
of  his  death.  Tlie  appetite  and  desire  to  drink  intoxicants 
may  have  been  the  cause  of  his  drinking  the  liquor  that  caused 
his  death,  but  in  that  case  it  would  only  be  the  cause  of  the 
cause,  not  the  cause  itself. 

In  the  case  of  Shugart  v.  £Hgan,  83  111.  56,  brought  to  re- 
cover damages,  under  the  Dram  Shop  Act,  referred  to  the  per- 
manent means  of  support  of  the  plaintiff  by  the  death  of  her 
husband,  alleged  to  have  been  caused  by  the  sale  of  intoxi- 
cating liquor  to  her  husband  by  the  defendant,  by  means  of 
which  he  became  intoxicated  and  lost  his  life  in  consequence. 

It  was  claimed  that  the  plaintiff's  husband,  while  in  a  state 
of  intoxication  induced  by  liquors  so  obtained,  insulted  or 
menaced  one  McGraw  who  thereupon  stabbed  him  inflicting 
a  wound  whereof  he  shortly  afterward  died.  The  court  be- 
low ruled  that  this  gave  aright  of  action  to  plaintiff  to  recov- 
er compensation  for  loss  of  her  husband's  life.  Justice  Schol- 
field,  deciding  the  case,  says: 

"^  The  words  '  damages  sustained '  should  be  construed  with 
reference  to  their  known  legal  signification,  {.  a.,  to  mean  such 
damages  as  in  legal  contemplation  are  to  be  regarded  as  the 
result  of  the  wrono^fnl  act."  In  that  case  it  was  decided  that 
the  death  of  the  husband  was  not  in  legal  contemplation  the 
result  of  selling  the  liquor,  that  the  intoxication  wa^  not  in 
law  the  cause  of  his  death. 

In  passing  on  the  case,  the  judge,  in  deciding,  recognized 
the  rule  laid  down  by  Lord  Bacon  as  being  sound,  saying  that 
it  was  sometimes  difficult  to  decide  whether  particular  acts 
were  to  be  regarded  as  the  immediate  or  remote  cause.  Lord 
Bacon  says:  '^  It  were  infinite  for  the  law  to  consider  the  cause 
of  causes,  their  impulse  on  one  another,  therefore  it  contenteth 
itself  with  the  immediate  cause  and  judgeth  of  acts  of  that 
kind  without  looking  to  any  further  degree."  Bacon's  Max- 
ims, Broom's  Legal  Maxims,  165. 

The  court  savs  further:  ^*  It  has  been  held  that  the  inter* 
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vention  of  an  act  of  a  third  person  between  the  wrong  com- 
plained of  and  the  injury  eastained,  which  was  the  direct  or 
immediate  cause  of  the  injury,  breaks  the  causal  connection 
and  consequently  there  can  in  such  case  be  no  recovery  except 
as  against  tlie  person  whose  immediate  agency  produced  the 
injury."  Citing  Wharton  on  Negligence,  Sec.  134:,  and  au- 
thorities cited.  In  applying  this  rule  to  the  Shugart  case  the 
court  says:  "The  death  not  resulting  from  intoxication  or 
from  any  disease  induced  or  aggravated  from  the  use  of  liq- 
uor, but  solely  from  the  direct  and  unlawful  act  of  McOraw, 
we  have  a  case  as  clearly  within  this  principle." 

The  case  at  bar  we  think  is  as  clearly  within  this  principle  as 
that.  If  Tetzuer,  Hagelow  and  Lay  sold  the  appellee's  husband 
intoxicating  liquor  which  he  drank  and  received  his  death  in 
consequence  of  intoxication  induced  thereby,  certainly  this  was 
an  intervening  independent  act  of  a  third  party  between  the 
wrongful  acts  complained  of  and  the  injury,  and  was  the  di- 
rect and  immediate  cause  of  the  death.  This  fills  every  con- 
dition of  the  rule.  How,  then,  can  Holthusen,  Frieler  and 
fiuckrice  be  made  responsible  for  damages  resulting  to  the  per- 
manent means  of  support  of  appellee  caused  by  the  death  of 
Thomas  Naughton«  deceased  ?  In  the  case  of  Schroder  v.  Craw- 
ford,  94  111,  357,  it  is  true  that  a  recovery  was  sustained  where 
the  facts  were  that  Crawford  came  to  his  death  by  being  run 
over  by  the  C.  &  A.  railroad  train  in  the  night  time  while  in  a 
helpless  condition  from  intoxication  in  part  by  liquors  sold  by 
Schroder's  lessee.  Between  the  place  where  the  liquor  was 
sold  to  Crawford's  home  there  were  lying  two  railroad  tracks. 
Justice  Scott,  in  delivering  the  opinion,  said  the  death  was 
not  caused  by  the  direct  and  willful  and  criminal  act  of  a  third 
party,  as  in  the  Shugart  case  to  which  his  attention  had  been 
called  and  which  he  was  endeavoring  to  explain  and  harmonize 
with  the  decision  he  was  rendering.  He  says  the  Schroder 
case  "  was  quite  different,  for  io  that  case  it  could  not  be  af- 
firmed that  it  was  not  a  natural  and  reasonable  consequence 
of  the  intoxicat  on,  that  a  person  intoxicated,  with  two  rail- 
road tracks  lying  between  him  and  his  home,  should  in  a  dark 
night  meet  with  injury  or  death  upon  a  railroad  track  from  a 
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running  engineer  train  of  cars — that  it  was  not  such  a  conse- 
quence as  in  the  ordinary  course  of  things  might  result — and 
says  a  similar  doctrine  was  held  in  Emory  v.  Addis,  71  III. 
273.     He  does  not  disapprove  of  what  Justice  Scholfield  said 
in  the  Shngart  case  as  to  the  rule  above  quoted;  but  Justice 
Scott,  in  commenting  on  the  doctrine  of  intervening  agency 
announced   in  the  Shngart  case,  says:  '^So  it  might  be  said 
where  one  from  intoxication  lies  down  and  becomes  frozen  to 
death,  or   falls  into   a  iire  and   is  burned   to  death,  or   is 
drowned  by  a  freshet,  as  in  Hackett  v.  Smelsley,  77  .111.  109, 
that   the  intervening  agency  of  frost,  fire  and  freshet  occn- 
sioned  the  death  and  was  the  proximate  cause,  and  thus  no  lia- 
bility under  this  statute — to  hold  so  would  be   to  construe 
away  the  statute."    He  says  further  it  was  not  the  intention 
of  the  statute  ''that  the  intoxicating  liquor  of  itself  alone  ex- 
clusive of  other  agency  should  do  the  whole  injury."    But  the 
doctrine  laid  down  in   the  Shngart  case  was  announced  long 
after  the  Emory  and  Hackett  cases  were  decided,  and  the  doc- 
trine  must  be  presumed  to  be  declared  with  full  knowledge  of 
what  had  been  decided  in  those  cases.     Considering  all  that 
had  been  decided  in  the  cases  above  referred  to,  we  must  re- 
<rard  the  rule  announced  in  the  Shugart  case  in  regard  to  the 
doctrine  of  intervening  agency  as  being  still  in  force — though 
not  to  be  taken  in  its  literal  sense.     There  whore  the  forces  of 
uatare,  such  as  are  specified  in  the  Schroder  case  and  of  others 
of  like  character  that  might  arise,  and  also  where  a  party  is 
injured   by  a  raili'oad  train,  not  being  the  willful  act  of  the 
conductor  or  by  other  like  causes  analogous,  then  this  would 
not   be  the  intervening  independent  act  of  a  third   party 
within  the  meaning  of  the  rule.     The  action  of  frost,  fire  or 
water  causing  death  could  not  be  considered  the ''independent 
act  of  a  third  party,"  nor  accident  such  as  being  run  over  by  a 
miirriad  train,  unaccompanied  by  intention;  or  accident  done 
by  other   third  parties  unintentionally  and  unintelligently, 
niisrht  not  be  so  considered  under  the  rule.     And  in  case  the 
accident  or  injury  came  about  in  the  natural  and  reasonable 
course  of  events,  and   such  as  might   naturally  arise  from  a 
state  of  intoxication,  and  where  without  such  intoxication  the 
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injury  would  not  have  happened.  But  in  a  case  like  the  Shu- 
gart  case,  though  the  deceased  was  intoxicated  and  insulted 
and  menaced  McGraw,  the  action  of  McGraw  in  stabbing  him 
was  in  law  the  independent  act  of  a  thii*d  partj  knowingly 
done,  and  the  injury  could  not  be  deemed  to  be  the  conse- 
quence of  intoxication,  though  the  drinking  of  the  liquor 
and  intoxication  was  the  cause  of  the  cause. 

So  in  this  case  the  intoxication  of  Kaughton  induced  by 
selling  liquor  to  him  by  a  portion  of  the  defendants  on  the 
day  of  his  death,  would  come  under  the  principle  announced 
in  the  Shugart  case  and  would  be  the  cause  of  his  death,  and 
the  desire  to  drink  induced,  it  may  be  in  part  by  the  sale  of 
intoxicating  liquor  at  other  times  by  the  other  defendants 
could  only  be  regarded,  the  cause  of  the  cause.  The  selling  of 
the  liquor,  by  a  portion  of  the  defendants,  to  Kaughton,  an 
habitual  drunkard,  was  as  much  a  willful,  illegal,  criminal  act 
as  the  stabbing  done  by  McGraw,  as  in  the  Shugart  case,  and 
those  defendants  would  be  held  as  the  responsible  parties  and 
not  those  who  had  sold  him  intoxicating  liquor  years  and 
months  before. 

The  evidence  shows  that  Kaughton  was  able-bodied  and  to 
all  appearances  as  sound  in  body  and  mind  as  ever,  except  for 
the  habits  he  had  contracted  of  getting  habitually  intoxicated. 
We  think  the  death  of  Naughton  was  not  the  reasonable  and 
natural  result  of  the  acts  of  those  defendants  who  had  not 
sold  him  intoxicating  liquor  on  the  day  of  his  death,  nor 
could  such  result  be  reasonably  anticipated  by  them.  Those 
defendants  charged  with  causing  Naughton  to  become  an  ha- 
bitual drunkard,  and  from  whom  damages  are  claimed  for  such 
result  caused  by  repeated  sales  of  liquor  to  him,  and  who  sold 
him  no  liquor  on  the  day  of  his  death  can  not  be  charged 
jointly  with  those  who  only  sold  the  liquor  that  caused  the 
last  intoxication,  unless  the  latter  contributed  to  cause  his 
habitual  intoxication,  but  there  could  be  no  joint  action  for 
the  result  of  his  death. 

There  should  be  no  recovery  against  the  appellants  except  for 
such  damages  as  are  common  to  all,  and  damages  if  any  arising 
to  appellee's  permanent  !;<^ans  of  support  caused  by  the  death 
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of  her  liasband  are  not  common  to  all,  as  we  have  shown. 

It  is  trae  section  8,  of  Chap.  43,  gives  a  joint  action  to  any 
person  who  shall  be  injured  in  his  means  of  snpport  bj  any 
intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  against  any  person  or  persons  who 
shall,  by  selling  or  giving  intoxicating  liquors,  have  caused 
the  intoxication  in  whole  or  in  part  of  such  person  or  per- 
sons. The  meaning  of  which  plainly  is  that  all  such  persons 
who  participate  in  causing  a  particular  or  several  particular 
intoxications  of  a  person,  and  damages  accrue  therefrom,  the 
person  damnified  can  sue  such  persons  jointly  or  severally  to 
recover  for  such  injury  or  injuries.  Also  all  persons,  who 
only  by  the  sale  of  liquor  to  any  person  materially  contribute 
to  make  him  an  habitual  drunkard,  and  damage  accrues,  niay 
be  sued  jointly  by  such  person,  but  two  classes  can  not  be 
sued  jointly,  and  those  who  alone  contributed  to  cause  ha- 
bitnal  intoxication,  made  responsible  jointly  with  those  who 
only  contributed  to  the  particular  intoxication  and  the  re- 
verse. To  give  the  statute  such  a  construction  as  to  allow 
such  joint  suits  would  have  the  effect  to  cause  great  wrong 
and  injustice,  and  such  in  our  judgment  could  not  have  been 
the  intention  of  the  legislature.  The  two  classes  of  persons 
would  not  contribute  to  the  same  injury. 

Keeping  in  mind  these  principles,  it  is  seen  there  could  be 
no  recovery  at  all  for  damages  resulting  to  appellee  from  the 
death  of  her  husband,  for  at  least  three  of  the  defendants  are  not 
responsible  in  a  legal  sense  for  that  And  there  could  be  no 
recovery  unless  each  of  the  defendants  caused  in  whole,  or  in 
part,  the  appellee's  husband,  by  sales  of  intoxicating  liquor  to 
him,  to  become  an  habitual  drunkard,  and  actual  damages 
accrued  to  appellee's  means  of  support  in  consequence. 
What  is  the  proof  as  to  the  participation  of  each  of  the  de- 
fendants in  making  in  whole  or  in  part,  the  deceased  Naught 
ton  an  habitually  intoxicated  person!  The  defendant  Tetz- 
ner,  never,  so  far  as  the  evidence  discloses,  sold  appellee's  hus- 
band but  one  drink,  and  that  is  denied  and  the  evidence  very 
conflicting. 

That  was  on  the  day  of  Naughton's  death,  and  Tetzner 
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swears  that  he  had  not  sold  Nangbton  any  liqnor  for  seven 
years,  and  ordered  his  bar  keeper  not  to  sell  him  any,  and 
knows  of  his  being  refnsed  several  times. 

The  evidence  shows  that  Bnekrice  sold  him  one  drink  of 
some  kind  of  intoxicating  liquor  within  one  year  prior  to 
his  death,  and  at  another  time  two  glasses  of  beer  al)oat  one 
month  before  he  was  hnrt,  and  abont  three  years  before  that 
time ,  deceased  Nanghton  spent  five  dollars  drinking  and 
treating  his  friends  at  Buckrice's. 

At  one  time  deceased  drank  at  Hagelow's  saloon  within  a 
year  prior  to  his  death,  at  another,  once  within  two  years,  and 
the  witness  had  seen  Hagelow  refnse  to  let  him  have  any- 
thing but  pop,  and  he  took  one  drink  at  the  latter's  place  on 
the  day  he  was  killed.  One  time,  one  year  ago,  the  last 
winter  before  the  trial,  he  spent  five  dollars  at  Hagelow's, 
drinking  and  treating. 

The  defendant  Lay  sold  him  one  glass  of  beer,  prior  to  the 
day  he  was  killed,  and  one  drink  of  some  kind  of  liquor  on 
the  day  of  his  death.  The  defendant  Frieler  sold  deceased 
one  or  two  glasses  of  whisky  when  he  was  at  work  on  the  ice 
with  Himes,  the  witness,  one  glass  of  whisky  about  a  year 
before  his  death,  and  at  one  time  still  another  glass. 

The  proof  shows  that  as  to  Holthusen,  the  deceased  drank 
one  drink  of  some  kind  of  liqnor  at  the  first  saloon  south  of 
Hagelow's,  once  kept  by  Holthasen.  This  is  the  sum  total 
of  all  the  proof  against  all  the  defendants  to  establish  the  is- 
sue against  each  one  of  them,  that  he  had  caused  appellee'a 
husband  to  become  an  habitual  drunkard  in  whole,  or  in 
part.  The  sum  total  of  all  the  drinks  shown  to  have  been 
sold  or  given  to  Thomas  Naughton  by  all  the  six  defendant 
appellants,  ranging  through  a  period  of  three  years,  was 
thirteen,  and  three  of  those  on  the  day  of  his  death,  and  five 
dollars  speut  at  one  time  abont  three  years  before,  and  five 
dollars  about  two  years  before. 

There  is  no  evidence  that  the  deceased  had  been  in  the 
habit  of  visiting  any  of  the  rooms  of  the  defendants,  or  spending 
liis  time  there,  except  on  the  occasions  when  the  above  ynt* 
chases  were  made. 
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[t  will  be  seen  tliat  as  to  Holthusen,  there  is  no  proof 
whatever  that  he  ever  sold  the  appellee's  deceased  hnshand 
one  drop  of  intoxicatino^  liquors,  yet  a  verdict  was  rendered 
against  him  of  $2,S04,  four  dollars  actual,  and  $2,800,  exem- 
plary damages,  on  the  proof  alone  that  deceased  had  on  one 
occasion,  some  time  prior  to  his  death,  obtained  a  drink  of 
intoxicating  liquor  at  a  place  where  he  had  once  kept  a  saloon. 
The  appellee  claims  that  the  word  "  once  "  should  be  "  one  " 
which  would  make  the  witness  say  he  got  the  drink  at  the 
saloon  south  of  Hagelow's,  one  where  Holthusen  kept,  but 
we  have  examined  the  record  and  find  that  the  word  ^'once  " 
was  used  and  not  "  one." 

This  is  a  cause  of  action  to  recover  general  datnages  against 
the  defendants  on  account  of  the  habitual  intoxication  of  the 
deceased,  and  not  for  any  special  damages  caused  to  her 
means  of  support  by  reason  of  any  particular  intoxication. 

We  think  the  evidence  should  be  such  that  the  jury  should 
be  able  to  say  that  each  party  against  whom  they  find  a  ver- 
dict, had  sold  or  given  to  such  person  liquor  a  suffi  'ient  num- 
ber of  times,  and  continued  the  practice  to  that  extent  that 
he  had  materially  aided  in  bringing  about  such  demoralized 
condition — a  state  of  habitual  drunkenness.  Is  it  to  be  said 
as  a  matter  of  law  or  fact,  that  one  drink  sold  to  a  person 
dnring  the  time  he  is  contracting  such  habit,  or  after  it  is 
contracted,  is  within  the  meaning  of  the  statute,  a  causing  in 
part  habitual  intoxication  in  such  person? 

We  can  readily  see  how  one  drink  may  contribute  to 
make  a  person  intoxicated,  but  how  can  it  materially  aid 
in  creating  a  confirmed  habit?  In  one  sense  it  may  do  so, 
bat  only  in  the  sense  that  one  grain  of  sand  may  contribute 
to  form  in  part  the  beach  on  the  sea-shore. 

It  seems  to  us  that  it  is  not  the  sense  in  whidi  the  statute 
shonld  be  construed.  The  causing  in  part  of  habitual  drunk- 
enness should  be  such  a  contributing  to  that  end  that  a 
reasonable  mind  should  be  able  to  say,  after  hearing  all  the 
evidence,  that  there  was  a  substantial  aiding  to  bring  about 
such  consequence — that  the  quantity  contributed  was  ap- 
preciable.   The  first  instruction  given  for  the  appellee  we 
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think  is  erroneone  requiring  the  jary  to  give  exemplary 
damages  if  they  foand  actual  damages,  telling  the  jury  the 
appellee  was  entitled  to  it.  This  should  be  a  discretionary 
matter  with  the  jury,  based  on  substantial  reasons.  If  then 
the  judgment  is  erroneous  against  one  or  more  of  the  defend- 
ants it  is  so  as  against  all,  and  must  be  reversed.  Earp  v. 
Lee,  71  111.  197;  Eodger  v.  Kendall,  70  111.  95;  and  we  are 
not  satisfied  on  the  whole  record  that  there  has  been  a  fair  trial. 
The  verdict  of  the  jury  is  against  the  manifest  weight  of 
the  evidence  as  to  one  at  least;  it  therefore  is  reversed  and 
cause  remanded. 


V.  W.  Panton 

V. 

Hannah  S.  C!ollar. 

1.  Crkditor'b  bha—A  dbcreb  avoiding  circuity  of  Acnok. — Ap- 
pellee obtained  judgrment  against  Mrs.  M.  and  one  Knox.  Execatdon  was  is- 
sued and  returned  **  no  property  found.'*  Thereupon  appellee  filed  a  cred- 
itor's bill  against  Mrs.  M.,  appellant  and  others.  The  evidence  in  the  case 
wa^  very  conflicting  but  it  was  undisputed  that  in  addition  to  a  $1,200  note 
given  by  appellant  to  Mrs.  M.  and  in  addition  to  other  sums  that  Mrs.  M. 
owed  appellant,  or  that  he  paid  to  or  for  her  in  payment  for  her  interest  in 
certain  real  estate,  appellant  entered  into  a  written  contract  with  Mrs.  M. 
*  *  to  hold  her  harmless  from  the  payment  of  the  Knox  note.  * '  The  note  above 
named  was  the  foundation  of  appellee's  judgment.  Heldt  that  the  decree 
of  the  court  below  compelling  appellant  to  specifically  perform  his  contract 
by  paying  appellee's  judgment,  instead  of  a  decree,  entered  against  the  note 
of  appellant  in  Mrs.  M.'s  hands,  was  proper.  It  was  with'n  the  jurisdiction 
of  the  court  to  do  equity  between  the  parties  by  releasing  the  one  directly 
responsible  and  compelling  the  one  ultimately  responsible  to  pay.  Such  a 
course  avoids  circuity  of  action. 

2.  Dbcreb  for  attornet's  fbbs,  not  shown  bt  record. — A  decree 
for  attorney's  fees  where  the  bill  of  exceptions  or  certificate  of  evidence  fiul 
entirely  to  show  the  value  of  any  attorney's  fees  or  that  any  were  made  nec- 
essary in  the  action,  can  not  be  sustained. 

3.  Damages  for  sdino  out  injunction.— The  Mitchell  farm,  faaving 
been  converted  into  money,  by  the  sale,  the  lien  of  appellee's  judgment 
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woald  attach  to  it  instead  of  the  land  and  the  lien  would  be  carried  to  the 
certificate  of  purchase,  the  bid  not  having  been  paid.  Such  being  the  case, 
the  remedy  by  ii^)  unction  to  stop  the  master  from  executing  a  deed  until 
the  matter  could  l^  settled,  was  proper.  It  would,  therefore,  be  unjust  to 
«lecree  heavy  damages  against  appellee  for  wrongfully  suing  out  the  in- 
junction as  she  was  only  pursuing  a  lawful  remedy  and  one  within  the 
power  of  the  court  to  enforce,  and  which  the  court,  no  doubt,  would  have 
enforced,  at  least  in  part,  but  for  the  fact  that  it  was  apparent  to  the  court 
that  appellee^s  judgment  could  be  made  safe  by  a  personal  decree  against 
appellant. 

4.      FbaTTDULXNT  TRAHBACTION,  CAK    not  obtain  DAMAGB8   FOR  LOSS 

OCCABiONSD  BT. — From  the  evidence  it  appears  that  appellant's  object  in 
procuring  a  foreclosure  of  the  mortgage,  was  fraudulent.  He  is  not,  there- 
fore, in  a  court  of  equity,  entitled  to  claim  damages  for  loss  arising  from  a 
state  of  afi&urs  which  he  by  his  fraudulent  conduct  contributed  to  bring  upon 
himself. 

Ebbos  to  the  Circuit  Court  of  Kane  county;  the  Hon.  C. 
W.  UpTOiir,  Judge,  presiding*     Opinion  filed  February  9, 1883. 

Mr.  D.  B.  Shebwood  and  Mr.  J.  Rakstead,  for  plaintiff  in 
error;  that  the  answers  of  defendants  responsive  to  the  allega- 
tions of  the  supplemental  bills,  must  be  taken  as  true,  un- 
less disproved  by  evidence  amounting  to  the  testimony  of 
two  witnesses,  cited  StonfTer  v.  Macliew,  16  111.  553;  Cassell 
V.  Ross,  33  111.  246;  Marple  v.  Scott,  41  111.  60. 

As  to  inadequacy  of  price  justifying  an  inference  of  fraud: 
Bump  on  Fraud.  Conveyances;  McArtee  v.  Engart,  13  111. 
242;  Ulrich  v.  Muhlko,  61  III.  518;  Osgood  v.  Franklin,  2 
John.  22;  Shinn  v.  Shinn,  91  III.  486. 

As  to  jurisdiction:  Bowen  v.  Parkhurst,  24  HI.  267. 

Before  Mrs.  M.  could  recover  damages  she  would  have  to 
show  that  she  was  damaged:  Israel  v.  Reynolds,  11  III.  222; 
Dent  V.  Davidson,  52  III.  109;  Gage  v.  Lewis,  68  111.  609;  Cal- 
linge  V.  Hey  wood,  9  AdoL  Ac  Ellis,  633;  Aberdeen  v.  Black- 
man,  6  Hill,  324. 

Defendant  in  error  has  no  higher  or  greater  rights  under 
this  contract  of  indemnity  than  Mrs.  M.:  Alexander  v.  Tarns, 
13  IlL  225;  Boute  v.  Cooper,  90  111.  440. 

Messrs.  Botskobd,  Babbt  &  Russell,  for  defendant  in  er- 
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ror;  that  bj  the  statute,  Mrs.  M.  was  entitled  to  the  rents  in 
qnestion,  cited  Clark  v.  Burnpide,  16  HI.  62;  Trask  v.  Baxter, 
48  111.  406. 

The  assessment  of  damages  should  rest  on  equitable  groands: 
Collins  V.  Sinclair,  61  111.  328. 

The  fees  are  not  proportionate  to  the  services  rendered:  "Wil- 
son V.  Hecker,  86  111.  349;  Collins  v.  Sinclair,  51  IlL  328; 
Blair  v.  Reading,  99  111.  600. 

The  evidence  on  which  the  damages  and  attorney's  fees  are 
based  is  not  preserved  in  the  record,  and  the  recitals  in  the  de- 
cree do  not  satisfy  the  requirements:  Steel  v.  Thatcher,  66  111. 
257;  I.  &  St  L..RR  Co.  v.  Decker,  3  Brad  well,  137;  Jev- 
ne  v.  Osgood,  67  111.  340;  Alexander  v.  Colcord,86  IlL  323; 
Spring  v.  Collector  of  Olney,  78  IlL  101. 

La.cey,  J.  This  was  a  creditor's  bill  by  appellee  against  ap- 
pellant to  recover  the  amount  of  a  judgment  that  she  had  re- 
covered in  the  circuit  court  of  that  county  against  one  Knox 
and  Ann  Mitchell  for  $757.66  and  costs,  October,  1878 ;  ex- 
ecutions had  been  issued,  and  returned  no  property  found, 
Knox  living  in  DeKalb  and  Mitchell  in  Kane  county. 

The  bill  and  first,  second  and  third  supplemental  bills  show 
that  one  Wm.  Pan  ton,  father  of  appellant,  was  the  owner  of 
the  mill  property,  and  Thomas  Mitchell  was  the  owner  of  the 
Mitchell  farm.  That  Wm.  Panton  became  indebted  to 
Mitchell  for  the  latter's  giving  his  security  for  $7,000  and 
gave  him  a  mortgage  to  secure  that  amount  on  his  mill,  and 
that  Mitchell  gave  a  mortgage  on  his  farm  to  one  Rail  to  se- 
cure Panton's  debt  for  which  he  was  security. 

Mitchell  dying  and  Panton  being  insolvent,  Ann  Mitchell 
and  the  heirs  foreclosed  the  mortgage  against  Panton  on  the 
mill  and  obtained  a  certificate  of  purchase  which  was  after- 
ward transferred  to  appellant  who  obtained  a  master's  deed 
under  it.  That  at  the  time  of  the  transfer  of  the  certificate, 
Ann  Mitchell  had  an  interest  in  it  for  $1,600  and  the  shai*es 
of  Mary  A.  Campbell  and  Nathan  Mitchell  besides  her  inter- 
est as  widow  in  the  estate  of  Thomas  Mitchell,  deceased;  that 
she  received  only  a  small  interest  for  the  transfer,  but  that  in 
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addition  charges  that  appellant  was  to  pay  the  judgment  of  ap- 
pellee against  Ann  Mitchell. 

That  the  Hull  mortgage,  the  one  Mitchell  gave  on  his  place, 
had  been  foreclosed  by  collusion  between  appellant  and  Hull, 
Hull  to  recover  $7,595.96,  and  appellant  $1,759.06.  The  ac- 
tion being  procured  by  appellant  That  the  object  was  to  close 
out  the  interest  of  Ann  Mitchell  and  defeat  complainant's 
judgment,  which  was  a  lien  subsequent  to  the  Hull  mortgage 
on  her  interest  That  the  farm  was  sold  to  appellant  for  $12,- 
000  under  the  decree  of  foreclosure  and  a  certificate  of  sale 
issued  to  him,  and  that  in  equity  he  held  the  same  interest 
for  whatever  interest  Ann  Mitchell  had  in  the  same,  subject  to 
the  satisfaction  of  complainant's  judgment,  and  also  that 
appellant  having  his  own  interest  in  the  certificate,  had  not 
paid  Hull  anything  on  it  That  J.  W.  Eanstead  held  the  cer- 
tificate and  the  time  of  redemption  had  expired.  That  ap- 
pellee feared  the  certificate  of  purchase  would  be  removed  be- 
yond the  jurisdiction  of  the  court  unless  restrained,  so  the 
whole  amount  would  have  to  be  redeemed.  That  the  appel- 
lant be  required  to  pay  whatever  sum  in  his  hands  belonged 
to  Ann  Mitchell  to  be  paid  to  appellee,  or  that  Ann  Mitchell's 
interest  be  sold  in  satisfaction  thereof.  Appellee  ofiered  to 
pay  Hull  and  tendered  him  $8,000  provided  Banstcad  would 
permit  the  certificate  in  the  hands  of  the  master  to  be  sold  for 
the  benefit  of  all  parties  under  the  order  of  court  Writ  of 
injunction  was  granted  July  21, 1881,  enjoining  O.  McClellan, 
Master  in  Chancery,  from  executing  deed  on  the  certificate  to 
appellant  or  to  Hull  until  the  further  order  of  the  court  To 
the  bill  and  supplemental  bill  appellant  and  Ann  Mitchell 
filed  answers. 

Appellant  in  his  answer  shows  that  he  was  the  owner  of  the 
premise,  having  purchased  the  interest  of  all  the  heirs  of 
Thomas  Mitchell,  deceased,  except  his  wife  and  Nathan 
Mitchell,  to  wit:  William  T.  Mitchell,  Henry  Mitchell,  and 
Mary  Campbell  and  Martha  Knox,  and  that  he  had  purchased 
also  the  interest  of  Ann  Mitchell  in  the  farm  and  mill  prop- 
erty for  which  he  agreed  to  pay  certain  indebtedness  of  hers, 
but  not  the  judgment  of  appellee,  and  gave  Mrs.  Mitchell  his 
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note  for  $1^200  doe  in  &ve  years,  andaatisfied  a  debt  dae  him 
from  her  for  other  snins.  He  denied  tliat  he  agreed  to  pay  the 
appellanti'a  judgment  in  his  eontract  of  purchase  with  Mrs. 
If  itcfaeli,  bnt  as  to  that  j^dgm^at  his  <M>ntract  with  h«r  was 
only  one  of  indemnity  ior  her  benefit  wly.  That  he  agreed 
to  hold  Ann  Mitchell  harmlass  from  tlie  payment  of  com- 
plainant's judgment  and  denies  that  he  ever  agreed  to  pay 
appellee  in  whole  or  in  part,  and  botiglit  Ann  Miteliell's  in- 
terest in  the  property  anbjeot  to  oomplainant's  judgment 
That  the  land  was  sold  oiider  the  Hull  mortgage  April  22, 1880 . 

Upon  the  hearing  of  the  cause  the  court  ent^*ed  a  decree 
against  appellant  and  in  fairor  of  appellee  for  tlie  amount  of 
her  judgment  and  interest  against  Ann  Mitchell  and  Knox  in 
tlie  84im  of  $909.20.  That  the  restraining  orders  in  the  ease  on 
tlie  original  bill^  exoept  as  to  the  payment  and  retention  of  said 
sum,  be  dissolved,  and  that  as  to  said  sum  the  restraining  or- 
der on  the  original  bill  be  made  perpetual,  that  is,  that  Mrs. 
Mitclvell  should  not  sell,  transfer  or  in  any  way  encumber  it, 
etc. 

On  Mardi  29,  1882,  the  court,  on  the  suggestion  of  damages 
on  the  injunction  bond,  found  that  the  appellant's  dama^^ 
were  as  fellows: 

For  two  per  cent  interest  that  he  had  to  pay  Hull 
from  July  21,  1881,  until  the  dissolution  of  the 

injunction $  79.13 

For  solicitor's  fees 65.00 

The  solicit(M*'s  fees  of  James  O.  McClellan 10.00 

To  Calvi n  E.  Hull 25.00 

In  all $179.12 

decreeing  execution  against  aj^ellee  fer  the  respective  sums 
found  due.  Appellee  assigns  cross-error  against  this  decree 
for  damages. 

After  a  careful  examination  of  the  evidence  we  find  that  it 
is  quite  uncertain  whether  the  appellant  had  in  his  hands 
enough  money  belonging  to  Ann  Mitchell,  over  and  above 
what  he  had  paid  her,  to  satisfy  appellee's  judgment  or  that 
he  agreed  absolutely  to  pay  it 
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The  eyideDce  on  these  qnestions  which  seemed  to  be  made 
the  mftiu  issae  is  very  conflicting.  It  appears,  however,  an- 
disputed  and  is  agreed  by  all  parties  that  in  addition  to 
the  $1,200  note  given  bv  appellant  to  Mrs.  Ann  Mitchell, 
and  in  addition  to  all  other  snms  that  Mrs.  Mitchell  owed 
him  or  that  he  paid  to  or  for  Iier  in  payment  for  her  interest, 
they  entered  into  the  following  agreement: 

"  South  Eloin,  Feb.  19th,  1879. 
^^  I  agree  to  pay  in  fall  on  demand  what  may  appear  to  be 
dae  on  a  certain  note  for  $600  and  stand  between  her  and 
all  loss  on  a  certain  note  given  to  Hannah  Knox  by  T.  G. 
Enox.  The  said  Ann  Mitchell  signing  tlie  note  as  secnrity 
for  one  year  only,  in  other  words  I  am  to  hold  Ann  Mitch- 
ell harmless  from  the  payment  of  the  Knox  note. 

"  V.  W.  Pakton." 

Tlie  note  above  named  it  is  agreed  was  the  foundation  of 
appellee's  jndgment.  It  will  be  observed  that  this  was  a 
creditor's  bill  filed  by  appellee  against  appellant,  Ann  Mitch- 
ell and  several  others;  the  two  parties  above  named  were  both 
before  the  coart.  The  court  had  full  jurisdiction  and  author- 
ity to  decree  payment  of  appellee's  judgment  out  of  any  prop- 
erty or  credits  to  be  found  either  in  the  hands  of  Mrs.  Mitch- 
ell or  of  appellant  belonging  to  her.  It  is  admitted  in  the 
counsel's  argument  for  appellant  that  ^*  in  a  proper  case  and 
that  possibly  it  would  have  been  warranted  in  this  case," 
the  court  might  have  ordered  the  $1,200  note  given  by  appel- 
lant to  Mrs.  Mitchell  to  be  put  up  to  sale  to  satisfy  the  ap- 
pellee's judgment.  If  this  had  been  done  the  note  would  have 
been  taken  from  the  possession  of  Mrs.  Mitchell  and  sold  in 
satisfaction  of  appellee's  claim,  and  then  it  is  not  denied  that 
appellant  would  have  been  liable  to  repay  to  Mrs.  Mitchell  the 
fall  amount  of  appellee's  judgment. 

He  had  received  value  and  had  agreed  so  to  do.  Appellant 
had  assets  in  his  hands  for  the  purpose  of  protecting  Mrs, 
Mitchell  against  this  claim.  It  would  be  of  no  advantage  to 
appellant  to  wait  until  the  money  was  forced  from  Mrs. 
Mitchell  by  sale  of  her  note  to  pay  a  claim  he  had  agreed  to 
protect  her  against    It  had  been  rendered  certain  that  Mrs. 
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Mitchell  would  have  the  judgment  to  pay,  and  the  court  had 
within  its  jurisdiction  the  means  to  compel  payment.  It 
was  then  clearly  within  the  jurisdiction  of  the  court  to  do 
equity  between  the  parties  and  to  compel  the  one  to  pay  who 
ought  to  pay,  and  to  release  the  one  directly  responsible  and 
compel  the  one  ultimately  responsible  to  pay.  This  would 
prevent  circuity  of  action,  which  it  is  said  the  law  abhors. 
This  is  not  a  suit  in  equity,  where  complete  justice  can  be 
done,  and,  as  we  think,  has  been  done  here. 

It  will  be  seen  the  agreement  on  the  part  of  the  appellant 
was  to  keep  Ann  Mitchell  harmless  from  the  payment  of  ap- 
pellee's judgment  A  strict  compliance  with,  and  a  fulfill- 
ment of  it  would  require  the  appellant,  when  he  saw  that  she 
was  about  to  be  forced  to  pay  the  judgment,  to  step  in  and 
pay  it  off.  If  he  failed  to  do  so  and  she  were  compelled  to 
pay  it,  then  there  would  be  a  breach  of  the  contract  on  his 
part  instead  of  compliance,  and  an  action  at  law  would  accrue 
to  Mrs.  Mitchell  to  recover  damages  for  the  breach  of  the 
contract.  His  plain  duty  would  be  to  comply  with  his  agree- 
ment and  not  suffer  a  breach  to  occur.  The  two  parties  be- 
ing in  that  position,  and  the  amount  unquestionably  being 
due  appellee,  what  more  just  and  fitting  than  for  a  court  of 
equity  to  compel  him  to  specifically  perform  his  contract  by 
compelling  him  to  pay  the  judgment  to  appellee  instead  of 
rendering  decree  against  the  note  in  Mrs.  Mitchell's  hands? 

We  therefore  see  no  error  in  rendering  the  decree  against 
appellant. 

The  next  question  in  the  case  is  the  cross-assignment  of 
errors  by  appellee  assigning  for  error  the  action  of  the  court 
in  decreeing  that  she  pay  the  amount  of  damages  above  set 
forth  as  attorney's  fees  in  procuring  the  dissolution  of  the  in- 
junction, and  for  two  per  cent,  that  it  is  claimed  appellant 
was  compelled  to  pay  to  Hull  on  $7,000  from  the  date  of 
granting  the  injunction,  July  21,  1881,  to  the  date  of  dissolu- 
tion, over  and  above  what  he  would  have  had  to  pay  him  but 
for  the  injunction. 

And  first,  as  to  the  attorney's  fees,  the  bill  of  exceptions,  or 
certificate  of  the  evidence  which  purports  to  contain  all  the 
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evidence,  fails  entirely  to  show  the  value  of  any  attorney's  lees 
or  that  any  was  made  necessary  on  account  of  the  injanc- 
tion  issued  July  ^1,  1881.  There  must  be  a  record  of  the  evi- 
dence upon  which  these  damages  are  based:  Steel  v.  Thatcher, 
66  III.  257;  Jevne  v.  Osgood,  57  111.  340;  Alexander  v. 
Colcord,  85  111.  323;  Spring  v.  Collector  of  Olney,  78  111. 
101;  Albright  v.  Smith,  68  111.  181;  Goodwillie  v.  Milleman 
56  111.  525;  Hamilton  v.  Stewart,  59  111.  331.  Such  being 
the  case  such  damages  can  not  be  sustained.  Again,  from  the 
nature  of  the  controversy  we  are  unable  to  see  how  the  injunc- 
tion issued  July  21,  1881,  restraining  the  master  from  making 
a  deed  on  it  could  have  caused  any  considerable  outlay  for 
attorney's  fees  in  defending  the  suit  There  was  no  separate 
motion  to  dissolve  this  injunction:  The  whole  case  was  tried 
and  decided  on  the  final  hearing,  and  substantially  the  same  an- 
swers and  the  same  evidence  were  required  to  defend  the  suit 
without  as  with  the  injunction. 

As  to  the  two  per  cent,  damages  recovered,  we  only  find  the 
evidence  in  the  record,  first,  by  the  answer  of  Hull  and  appel- 
lant it  appears  that  the  latter  purchased  the  Mitchell  farm  for 
$12,000,  April  22,  1880,  and  buying  the  interest  of  Hull  in 
the  certificate,  assigned  it  to  him  and  placed  it  in  the  hands 
of  a  custodian  to  hold  to  secure  Hull  for  about  $7,000,  run- 
ning at  eisrht  per  cent  interest  for  fourteen  months  from 
March  28, 1881.  It  also  appears  from  the  record,  that  on  July 
19, 1881,  appellant  sold  the  land  to  one  Kennyon,  who  agreed 
to  pay  Hull  $7,000  as  part  of  the  purchase  money  with  eight 
per  cent,  interest  from  March  28,  1881.  Again  it  appears 
that  on  the  same  19th  day  of  July,  1881,  appellant,  in  view 
of  the  injunction  of  July  21,  1881,  being  about  to  issue,  en- 
tered into  a  supplemental  agreement  by  which  the  original 
agreement  was  so  modified  that  in  case  the  injunction  were 
granted,  appellant  should  pay  to  Hull  the  difference  between 
six  and  eight  per  ceni,  being  two  per  cent  on  the  principal 
sum  due  Hull,  less  such  amounts,  if  any,  Kennyon  may  pay 
on  said  principal  sum  from  July  23, 1881,  until  such  time  .as 
such  deed  shall  be  issued.  It  is  not  explained  in  any  way  by 
any  evidence  in  the  record   how  appellant  was  compelled   to 
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pay  that  extra  two  per  cent,  on  the  acconnt  of  the  issuing  of 
the  injunction  of  July  21, 1S8L  It  does  not  necessarily  fol- 
low that  becanse  of  the  two  contracts  in  evidence  and  on  ac- 
count of  the  granting  of  the  injunction,  that  the  appellant 
would  be  obliged  to  submit  to  such  loss. 

By  the  agreement  appellant  was  to  deed  the  land  to  Kenn- 
yon  as  soon  as  possible  after  the  certificate  of  purchase  had 
matured,  which  would  be  July  23,  1881.  By  the  terms  of  the 
agreement  if  it  was  not  possible  for  appellant  to  deed  the  land 
with  a  clear  legal  title  to  Kennyon  on  acconnt  of  the  injunc- 
tion, how  was  this  contract  violated!  But  even  if  the  injunc- 
tion caused  a  violation  of  the  contract  with  Kennyon,  why 
was  it  that  this  supplemental  contract  was  made? 

It  does  not  appear  from  any  evidence  preserved  in  the  rec- 
ord, and  the  certificate  of  evidence  shows  all  that  was  heard, 
that  Kennyon  desired  to  take  any  advantage  on  acconnt  of 
the  injunction.  What  cause  impelled  the  change  of  contract, 
we  know  not,  nor  could  the  court  below  know  without  any 
evidence.  The  court  could  not  presume  damages;  they  must 
be  shown. 

Another  reason  why  there  shonld  have  been  no  assessment 
of  damages  on  the  dissolution  of  the  injunction  is,  that  while 
there  was  no  relief  granted  according  to  the  prayer  of  the  bill 
by  way  of  making  any  portion  of  the  appellee's  claim  a  lieu 
on  the  certificate  of  purchase,  yet  such  relief  would  have  been 
quite  proper  had  not  difierent  relief  been  determined  upon  by 
the  court. 

It  will  be  observed  that  the  judgment  of  appellee  against 
Mrs.  Mitchell  was  a  lien  ou  at  least  a  portion  of  the  latter's 
interest  in  the  Mitchell  farm,  especially  that  portion  acquired 
by  her  from  Nathan  Mitchell,  her  son,  and  purchased  by  ap- 
pellant and  by  him  sold  to  his  wife,  Eliza  Fanton,  for  her  in- 
terest in  the  certificate  of  purchase  in  the  mill  property,  sub- 
ject, however,  to  the  Hull  mortgage.  It  is  true  the  deed  from 
Nathan  to  Ann  Mitchell  was  not  recorded,  but  the  judgment 
would  attach  as  a  lien  the  same  as  though  it  had  been.  Tlie 
fact  that  the  unrecorded  deed  was  destroyed,  and  one  was  made 
directly  to  Mrs.  Panton,  could  not  affect  the  judgment  lien. 
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The  latter  would  take  Nathan's  one  seventh  interest  from 
Nathan,  subject  to  the  Hull  mortgage  and  appellee's  judg- 
ment 

The  appellant  became  the  purchaser  at  the  master's  sale  of 
the  Mitcliell  farm,  for  the  sum  of  $1^000,  being  the  sam  of 
$2,579,86  over  and  above  the  Hull  mortgage,  and  appellant's 
daim  which  together,  principal  and  interest,  amounted  at  the 
date  of  the  sale  to  $9,420.12. 

Then  the  one  seventh  of  this  surplus  amounting  to  $368.55 
being  Nathan's  shares  in  the  land,  ascertained  by  the  sale  and 
subject  to  the  lien  of  the  appellee's  judgment  as  before  shown, 
should  have  been  paid  to  the  .Master  in  Chancery,  by  ap- 
pellant, the  purchaser,  for  the  benefit  of  appellee's  judgment. 
That  was  not  done,  the  master  delivering  to  him  the  certif- 
icate, and  he,  putting  it  into  the  hands  of  a  third  party  as 
collateral  security  for  the  benefit  of  Hull,  whom  he  owed  for 
the  money  due  him  and  which  he  assumed  to  pay  by  agree- 
ment with  him.  instead  of  paying'  the  money  to  the  master. 
The  Mitchell  farm  having  been  converted  into  money  by  the 
sale,  the  lien  of  appellee's  judgment  would  attach  to  it  in- 
stead of  the  land  and  the  lien  would  be  carried  to  the  certif- 
icate of  purchase,  the  bid  not  having  been  paid.  The  remedy 
by  injunction  to  stop  the  master  from  executing  a  deed  until 
the  matter  could  be  settled,  would  seem  entirely  proper,  and 
the  fact  that  the  court  did  not  make  any  portion  of  appellee's 
decree,  a  lien  on  the  certificate  would  not  render  the  suing 
out  of  the  injunction  wrongful  from  the  beginning. 

Such  being  the  case  it  would  be  improper  aud  highly  un- 
just to  decree  heavy  damages  against  appellee  for  wrongfully 
suing  out  the  injnnction  when  she  was  only  pursuing  a  law- 
ful remedy  and  one  within  the  power  of  the  court  to  enforce, 
and  which  the  court  would  no  doubt  have  enforced,  at  least 
in  part,  but  for  the  fact  that  the  court  could  see  that  appellee's 
judgment  could  be  made  safe  by  the  personal  decree  rendered 
against  appellant. 

It  appears  to  us  also  that  the  proof  is  quite  strong  going  to 
show  that  the  only  object  the  appellant  had  in  procuring  Hull, 
in  conjunction  with  himself,  to  foreclose  the  mortgage  and 
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procure  the  sale  of  the  land  was  fraudulent  for  the  purpose  of 
defeating  the  appellee's  judgment  lien  on  Mrs.  Mitchell's  in- 
terest in  the  land,  whom  he  had  agreed  to  keep  harmless 
from  its  payment  He  having  all  the  shares  united  in  him- 
self except  the  two  his  wife  held  which  no  doubt  he  could 
have  procured  without  the  foreclosure,  he  proceeds  to  incur 
the  expense  of  a  foreclosure  which  he  could  have  avoided  by 
simply  paying  off  the  Hull  mortgage. 

His  action,  however,  appears  entirely  consistent  when  the 
contract  of  indemnity  entered  into  with  Mrs.  Mitchell  is 
remembered  and  his  statement  that  he  wanted  to  procure  ap- 
pellee's judgment  as  cheaply  as  possible. 

What  more  efficient  step  could  be  taken  to  procure  the 
judgment  cheaply  than  to  deprive  it  of  all  security  for  its  pay- 
ment! Another  fact  in  the  case  was  that  appellee  was  claim- 
ing a  lien  on  the  interest  of  Mary  A.  Campbell,  another  heir 
of  the  deceased,  Mitchell,  who  had,  while  the  judgment  was 
in  force,  deeded  it  to  her  mother,  and  the  latter  had  deeded  it 
to  appellant. 

If  this  be  so  he  would  not  be  entitled  in  a  court  of  equity 
to  claim  damages  for  loss  arising  from  a  state  of  affairs  which 
he  by  his  fraudulent  conduct  contributed  to  bring  upon  him- 
self and  which,  connected  with  all  the  other  facts,  entitled  ap- 
pellee originally  to  the  injunction  complained  of.  For  these 
reasons  the  decree  of  the  court  below  against  appellant  is 
affirmed,  and  the  decree  against  appellee  for  damages  in  the 
alleged  wrongful  suing  out  of  the  injunction,  and  to  reverse 
which  appellee  has  assigned  cross-errors,  is  reversed. 


William  B.  Milleb 

V. 

John  T.  Finch. 


CoT^STRUCTioN    OF    LEASE. — A     farm,    consisting  of    eighty    acres, 
twenty-two  pasture  land,  and  fifty-e'ght  in  grrain,  was  leased  one  year,  for  a 
stipulated  sum,  with  a  covenant  in  the  lease  that  the  tenant,  at  his  option, 
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might  have  the  premises  for  two  years  longer  for  the  same  sum  par  year,  or 
two  fifths  of  the  grain  delivered,  etc.  The  tenant  elected  the  latter  and  de- 
livered two  fifths  of  all  grain  raised  as  rent.  The  landlord  claimed  additional 
rent  for  the  twenty-two  acres.  Held,  a  leasing  of  the  entire  farm  for  the 
stipulated  grain  rent. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
John  J.  Glsnk,  Judge,  presiding.  Opinion  filed  February  9, 
1883. 

The  record  in*  this  case  shows  that  the  appellee  leased  to 
the  appellant  the  south  half  of  the  northwest  quarter  of  sec- 
tion twenty-eight  (28),  township  fifteen  (15),  range  four  (4),  in 
Henry  county,  for  one  yefir,  from  March  1,  1880,  for  tlio 
Bum  of  $360  with  a  provision  in  the  lease  that  appellant  at  his 
option  might  retain  the  place  for  two  years  longer  for  the 
same  sum  per  year  as  rent,  or  for  two  fifths  of  all  the  grain 
raised  on  said  premises  delivered  at  the  residence  of  appellee. 

The  rent  of  $360  for  the  first  year  was  paid,  and  appellant 
elected  to  retain  the  place  and  pay  the  grain  rent  and  notified 
the  appellee  to  that  effect,  who  made  no  objection.  He  occu- 
pied the  farm  for  the  year  1882,  and  delivered  the  rent  as 
agreed,  but  as  there  was  on  the  farm,  twenty- two  acres  of  land 
not  in  grain,  but  used  as  pasture  and  for  building  purposes, 
the  appellee  sued  to  recover  cash  rent  for  such  part  of  tlie 
farm  at  the  rate  of  $4.50  per  acre.  The  appellant  craved  oyer 
of  the  lease,  which  being  granted  set  it  out  in  hcBC  verba  and 
demurred  to  the  declaration.  From  this  it  appears  the  cove- 
nant upon  which  the  question  is  made  is  as  follows: 

^*  And  it  is  so  further  covenanted  and  agreed  between  the 
parties  aforesaid  that  the  party  of  the  first  part  agrees  that  he 
will  fence  a  pasture  so  as  to  keep  hogs  in,  and  it  is  further 
agreed  that  the  party  of  the  second  part  may,  at  his  option, 
have  the  said  premises  for  the  same  sum,  or  two  fifths  of  all 
grain  delivered  at  the  residence  of  the  party  of  the  first  part 
for  the  term  of  two  years  longer,  or  to  March  1, 1883." 

The  court  overruled  the  demurrer  to  the  declaration  andjthe 
defendant  abiding,  he  was  defaulted,  and  judgment  rendered 
against  him  for  money  rent  demanded,  and  he  appealed. 


172  Appellate  Coukts  of  Illinois. 

# _ 

Raymond  ▼.  Raymond. 


Mr.  Chas.  E.  Ladd,  for  appellant 
Mr.  Levi  Kobth,  for  appellee. 

PiLLSBUEY,  P.  J.  "We  think  the  coort  should  have  sus- 
tained the  demurrer.  The  fair  construction  of  the  lease  is, 
that  the  entire  eighty  acres  were  rented  the  first  year  for  the 
sum  of  $360  payable  in  money  with  tlie  privilege  upon  the 
part  of  the  tenant  to  hold  it  for  two  years  more  for  the  same 
sum  per  year,  payable  in  the  same  manner,  or  to  deliver  as 
rent  the  two  fifths  of  the  grain  raised  upon  the  premises. 

It  was  a  leasing  for  the  entire  farm  for  the  stipulated  grain 
rent  instead  of  the  money  rent  theretofore  paid  for  the  first 
year.  It  does  not  seem  that  by  any  reasonable  construction 
can  it  be  held  that  it  was  the  intention  of  the  parties  tliat  for  tlte 
second  and  third  years  the  tenuit  was  only  to  have  the  use  of 
the  fifty-eight  acres  of  the  land  cultivated  in  grain  for  the 
grain  rent,  and  was  to  pay  $4.50  per  acre  for  the  pasture  land 
and  ground  occnpied  by  the  buildings. 

If  such  was  their  intention,  they  have  failed  to  so  express  it 
in  the  written  lease  which  is  the  only  evidence  to  which  we 
can  look  to  ascertain  the  terms  of  their  contract. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Enoch  H.  Raymond 

Y. 

Miranda  M.  Raymond. 


1.  AT.ncoNT. — In  a  decree  for  alimony,  care  shoold  be  taken  to  so  acljaflt 
it  npon  the  property  of  the  husband,  that  the  least  possible  injniy  may  re- 
sult to  him,  consistent  with  a  proper  provision  for  the  wife. 

2.  Inequitable  decree. — Where  the  circumstances  are  such  that  the 
wife  would  be  as  fuUy  protected  and  receive  just  as  large  an  income,  by  mak- 
ing her  allowance  a  charge  upon  real  estate,  it  is  inequitable  to  decree  to 
her  one  half  of  her  husband*B  property  absolutely,  including  in  that  por- 
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tion  bank  sto^  wkich  coostitoted  all  the  araHable  means  possessed  by  the 
husband  to  prosecute  his  bnsiaefls  or  discharge  his  obligations. 

Appeal  from  the  Circnit  Conrt  of  LaSalle  county;  the  Hon. 

J.  McEoBEBTS,   Jadge,  presiding.     Opinion  filed   February 
9,  1883. 

Mr.  "W.  BusHKEUi  and  Mr.  Thos.  0.  Fullerton,  for  appel- 
lant; that  although  an  allowance  to  the  wite  is  discretionary 
with  the  court,  yet  it  is  h  judicial  and  not  an  arbitrary  dis- 
cretion which  is  to  be  exercised,  cited  Foote  v.  Foote,  22  111. 
426;  Wilson  v.  Wilson,  102  111.  297. 

An  annual  allowance,  secured  by  lien  upon  husband's  prop- 
erty is  now  held  to  be  a  better  mode  of  decreeing  alimony 
than  to  gi^e  the  wife  the  fee  in  the  lands  set  apart  to  her: 
Von  Ghlan  v.  Von  Ghlan,  46  111.  143;  Keating  v.  Keating, 
48  HI.  242;  Eoss  v.  Ross,  78  111.  402. 

In  exceptional  eases  a  gross  sum  in  lieu  of  alimony  is  al- 
lowed: Dinet  y.  Eigenmann,  80  HI.  276;  Ressor  v.  Bessor, 
82  HI.  442. 

It  was  error  to  decree  so  large  a  sura  in  gross,  and  in  ad- 
dition give  an  annual  allowance:  Davis  v.  Davis,  19  III.  843; 
Wheeler  v.  Wheeler,  18  III.  40;  Plaster  v.  Plaster,  47  III. 
891;  Bergen  t.  Bergen,  92  III.  187;  Armstrong  v.  Armstrong, 
85  IlL  109;  Becker  v.  Becker,  79  HI.  .532;  Bobbins  v.  Bob- 
bins^ 101 II}.  416;  Stewartson  v.  Stewartson,  15  III.  145. 

Mr.  D^  B.  8sow  and  Messrs.  M  ato  &  Widnrb,  for  appellee; 
that  tlie  oondnet  of  the  partiea  may  properly  be  taken  into 
eonsidj^atiioii  nprn^  the  question  of  alimony,  cited  Stewartson 
▼.  Stewartson,  15  HI.  148;  Deenis  y.  Deenis,  79  HI.  74. 

As  appellant  is  divoraed  tor  his  own  misconduct,  he  is 
tmrred  of  any  estate  of  dower  in  the  real  estate  of  appellee:  B. 
&  1880,  Chap.  41,  ^  14. 

A  decree  of  one  half  the  real  estate  in  fee  is  not  inequitable 
irtien  *he  wife  by  her  indnstry  has  contributed  in  acquiring 
the  propertj^T  Mussing  ▼.  Mussing,  104  III.  126. 

PiLLSBvmr^  P.  J.    This  is  an  appeal  from  a  decree  of  the 
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circuit  court  dissolving  the  marriage  between  the  parties  for 
the  faalt  of  the  hasband,  and  awarding  alimony  to  the  wife. 

The  errors  assigned  do  not  question  the  action  of  the  conrt 
in  granting  the  divorce,  consequently  we  are  relieved  of  the 
necessity  of  examining  the  evidence  in  the  record  upon  which 
tliat  portion  of  the  decree  is  based,  any  further  than  it  may 
have  a  bearing  upon  tlie  equities  of  the  parties  in  the  proper 
adjustment  of  alimony. 

At  the  time  of  their  marriage  in  1846,  the  husband  pos- 
sessed in  money  and  property  about  |850,  and  the  wife  $40 
in  money  and  some  few  household  articles  of  no  great  value. 
Shortly  after  their  i^arriage  they  came  to  LaSalle  county 
where  the  husband  bought  a  quarter  section  of  land,  paying 
therefor  the  sum  of  $400,  and  moved  upon  it  and  commenced 
its  improvement.  Bere  they  remained  for  ten  years,  both  la- 
boring hard  for  their  mutual  benefit,  the  wife  at  times  assist- 
ing her  husband  in  farm  work  besides  attending  to  her  house- 
hold duties.  They  then  sold  the  farm  for  $5,000,  and  took  up 
their  residence  in  the  city  of  Ottawa,  where  they  resided  to- 
gether until  the  separation  in  December,  1881. 

During  his  residence  in  Ottawa  the  appellant  has  been  en- 
gaged in  the  business  of  a  grain  merchant,  owning  and  oper- 
ating a  grain  warehouse,  and  was  prosecuting  such  business 
when  the  bill  was  filed  in  this  case,  but  being  enjoined  in  this 
proceeding  from  using  his  only  available  security  to  obtain 
money  to  buy  grain,  he  was  obliged  to  cease  operating  his 
warehouse  until  the  final  determination  of  this  suit.  Besides 
supporting  himself  and  wife,  they  having  no  children,  he  has 
accumulated  property  estimated  at  time  of  the  hearing  to  be 
worth  about  $14,000,  consisting  of  the  homestead,  which  he 
upon  its  purchase  gave  to  his  wife,  and  had  the  deed  executed 
to  her;  lots  5  and  6  in  block  14,  Ottawa,  upon  which  are  two 
dwelling  houses;  the  warehouse  occupied  by  him  in  his  busi- 
ness; eighty  acres  of  land  worth  $2,000,  but  encumbered  for 
$1,000;  thirty  shares  of  the  capital  stock  ot  the  First  National 
Bank  of  Ottawa,  worth  $4,800,  upon  which  the  bank  had  a 
lien  for  $2,000;  some  personal  property  probably  worth  $500, 
and  household  furniture  of  about  the  same  value. 
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In  decreeing  permanent  alimony  the  court  awarded  the  ap- 
pellee the  bank  stock,  subject  to  the  payment  of  the  amount 
for  which  it  was  pledged,  an  annuity  of  $120,  and  made  it  a 
lien  upon  the  north  half  of  lots  5  and  6,  confirmed  her  title  to 
the  homestead  barring  the  husband's  dower  therein,  gave  her 
all  the  household  goods  used  by  them  in  their  homestead,  and 
ordered  him  to  pay  her  solicitors  $300  for  prosecuting  the 
suit. 

A  careful  examination  of  the  record  before  ns  compels  the 
conclusion  that  this  decree  is  not  in  all  its  provisions  a  proper 
adjustment  of  the  equities  of  the  parties,  when  considered 
in  the  light  of  the  circumstances  surrounding  them,  and  the 
condition  of  the  property  awarded  to  each  of  them. 

As  we  read  the  evidence  Mrs.  Raymond  has  obtained  by 
the  decree  at  least  one  half  of  the  property  absolutely,  and  in- 
cluded in  that  portion  is  all  the  available  means  possessed  by 
the  husband  with  which  he  could  either  prosecute  his  busi- 
ness or  discharge  the  obligations  resting  upon  him.  He  owes 
$1,000  upon  his  land,  the  costs  of  this  litigation,  and  $300 
to  her  attorneys,  with  no  prospect,  so  far  as  we  can  see,  of 
being  able  to  satisfy  such  claims. 

Besides,  this  bank  stock  was  his  only  capital  in  business; 
with  it  to  nse  as  collateral  security  at  the  bank  he  has  been 
enabled  to  obtain  accommodations  that  have  assisted  very  ma- 
terially in  making  his  business  successful,  and  the  dividends 
upon  his  stock  exceeding  thie  interest  he  has  been  obliged  to 
pay  for  money  to  use  in  his  trade,  the  arrangement  has  proved 
very  advantageous  to  him.  If  he  be  allowed  this  capital  and 
with  it  prosecute  his  business,  no  reason  is  perceived  why, 
with  his  experience,  he  may  not  be  able  to  pay  his  debts 
out  of  the  proceeds  thereof,  without  trenching  to  any  great 
extent  npon  his  means  invested  in  it. 

Deprived  of  the  means  to  conduct  such  business,  his  ware- 
house, its  chief  value  being  in  its  nse  by  him,  must  remain 
idle,  as  it  has  since  the  restraining  order  was  granted  herein^ 
and  instead  of  returning  a  fair  income  from  its  use,  its  value 
will  be  almost  destroyed. 
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We  recognize  the  justice  of  the  rule  that  where  a  diForoe  is 
granted  the  wife,  and  tlie  husband  being  possessed  of,  or  able 
to  earn  sufficient  means  to  furnish  the  wion^^ed  wife  a  com- 
fortable support  it  should  be  decreed  her,  but  at  the  aame 
time  it  should  be  remembered,  tliat  in  decreeing  such  future 
support,  cai'e  should  be  taken  to  so  adjust  it  upon  the  prop- 
erty of  the  husband,  that  the  least  possible  injury  may  result 
to  him,  consistent  with  such  proper  provision  for  her. 

It  does  not  appear  that  Mrs.  Saymond  has  any  special  in- 
terest or  equity  in  this  bank  stock,  that  calls  upon  the  court 
acting  upon  equitable  principles  to  award  it  to  her  absolutely. 
She  is  not  possessed  of  any  such  business  qualilications  that 
induce  the  belief  that  the  money  would  be  more  productive 
in  her  hands  than  in  his,  in  fact  it  is  not  claimed  that  she 
could  do  any  better  with  it  than  loan  it  at  simple  interest, 
while  it  is  quite  apparent,  from  the  results  obtained  from  its 
use  by  Mr.  Ilaymond  that  h0  can  caase  it  to  yield  a  far  greater 
return. 

Furthermore  thi«  money  was  earned  by  him,  and  if  he 
should  survive  his  wife,  they  having  no  children,  it  does  not 
seem  equitable  that  it  should  be  distributed  to  her  collateral 
kindred  in  preference  to  his  enjoyment  of  it  during  life  and 
then  to  be  distributed  to  his  heirs. 

Tlie  condition  of  the  property  is  such  that  the  interests  of 
Mrs.  Raymond  can  be  fully  protected  and  she  receive  as  large 
an  income  as  allowed  by  the  decree  without  bearing  so  severely 
upon  the  husband.  Lots  five  and  six  are  rented  for  $400, 
per  year,  and  nothing  appears  to  indicate  that  such  an  amount 
will  not  be  derived  from  them  in  the  future,  and  under  tlie 
circumstances  of  this  case,  we  think  the  court  should 
])ave  allowed  to  her  auch  a  sum,  as  would,  with  the  $300 
derived  from  the  homestead  which  she  retains  under  the 
decree,  furnish  her  a  fair  liberal  support,  and  an  examination 
of  the  evidence  leads  us  to  conclude  that  a  fair,  equitable 
division  of  the  income  from  all  the  property  possessed  by 
them,  would  make  such  annuity  about  the  sum  of  $250. 

As  he  saw  proper  to  invest  her  with  the  title  to  the  home- 
atead,  and  the  court  barring  her  of  her  dower  in  his  lands,  wc 
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are  not  disposed  to  qnestion  the  eqaity  of  the  decree  in  de- 
priving him  of  his  interest  in  the  homestead,  but  beyond  this 
we  see  no  reason  to  justify  a  departure  from  the  general  rule 
in  awarding  alimony  as  announced  in  Wilson  v.  Wilson,  102 
111.  297. 

That  portion  of  the  decree  awarding  Mrs.  Raymond  the 
bank  stock  will  be  reversed,  and  in  all  other  respects  the  decree 
will  be  affirmed,  and  the  cause  will  be  remanded  to  the  cir- 
cuit court,  with  directions  to  increase  the  annuity  already 
decreed  to  two  hundred  and  fifty  dollars,  payable  in  such  in- 
stallments aa  the  court  shall  ascertain  will  be  tor  her  best  in- 
terests, and  make  such  annuity  a  charge  on  lots  five  and  six, 
described  in  the  bill  and  decree. 

Decree  affirmed  in  part  and  in  part  reversed  and  remanded 
with  directions.  The  costs  of  this  court  are  adjudged  against 
appellant 


Lavina  Wallace 

V. 

Jefferson  J,  White  et  al. 

VOLUKTABY  CONVBTANOB  AS  AOAIK8T  PRB-BXISTTNa  CREDITOR.— Ap- 
pellee married  upon  the  promise  of  her  prospective  husband  to  make  good 
her  pension.  A,  the  owner  in  fee  of  certain  real  estate,  who  was  under  no 
moral  or  legal  obligation  to  appellee  or  her  husband  to  nake  good  her  pen- 
sion, and  who  was  indebted  at  the  time,  conveyed  without  consideration  all 
his  land  to  B  who,  in  turn,  at  the  request  of  appellee's  husband  conveyed 
the  same  without  consideration  to  appellee.  Heldy  that  the  voluntaiy  con* 
veyance  of  A  was  void  as  against  a  pre-existing  creditor. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  George  W.  Stipp,  Judge,  presiding.  Opinion  filed 
February  9,  1883. 

In  a  proceeding  for  partition  instituted  by  this  appellant 

against  appellees  Jefierson  J.  and  Jainea  White  and  others,  an 
YoL.  XII.    la 
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interlocutory  decree  was  rendered  on  tlie  14th  day  of  Feb- 
ruary, 1879,  ordering  partition  and  finding  that  the  petitioner 
in  said  cause,  the  said  Lavina,  was  entitled  to  recover  from 
said  Jefferson  J.  and  James,  certain  rents  and  profits  there- 
tofore received  by  them,  and  the  cause  was,  on  the  28th  day  of 
April,  1879,  referred  to  the  master  to  state  the  account.  The 
master  found  the  amoant  dne  from  James  to  be  $280.65  and 
from  Jefferson,  $340.20  and  reporting  the  same  to  the  court, 
his  report  was  confirmed  and  a  decree  rendered  for  sudi  sams 
respectively  and  executions  awarded  for  their  collection. 

Execution  was  issued  March  20,  1880,  on  the  decree  against 
Jefferson  J.  White  which  was  returned  no  property  found, 
and  the  present  bill  is  filed  in  aid  of  that  execution.  The 
bill  after  averring  at  length  the  above  facts,  charges  that  at 
the  time  of  the  rendition  of  the  interlocutory  decree  in  the 
partition  suit,  Jefferson  J.  White  was  the  owner  of  the  real 
estate  d^cribed  in  the  bill  and  that  on  the  22d  day  of  Febru- 
ary, 1879,  he  and  his  wife  conveyed  said  land  to  one  Jacob  A. 
Dupee,  without  any  good  or  valuable  consideration,  and  for 
the  purpose  of  preventing  complainant  from  collecting  the 
amount  of  her  claim  against  said  Jefferson. 

That  said  Dupee  on  April  7,  1879,  conveyed  said  real  es- 
tate to  Bertha  White,  the  wife  of  said  James  without  any 
consideration  whatever,  but  for  the  like  purpose  of  hindering 
and  delaying  the  complainant  in  the  collection  of  any  decree 
she  might  obtain  against  said  Jefferson. 

Jefferson  J.,  James  and  Bertha  White  were  made  parties 
defendant  to  the  bill.  Bertha  alone  answered  it  and  in  her 
answer  claims  that  she  is  a  purchaser  in  good  faith  for  a  val* 
uable  consideration  of  said  premises,  and  that  she  is  the  owner 
in  fee  thereof.  Jefferson  J.  and  James  White  were  defaulted, 
and  upon  the  hearing  the  court  below  dismissed  the  bill  and 
the  complainant  appealed. 

Mr.  Samuel  Richolson,  for  appellant;  that  a  voluntary 
conveyance,  although  valid  between  the  parties,  is  fraudulent 
and  void  as  against  pre-existing  creditors  of  the  grantor,  cited 
Chotcau  V.  Jones,  11  111.  318;  Beers  v.  Botsford,  11  Conn. 
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369;  Sherwood  v.  Marwick,  5  Greenl.  295;  Hansen  v.  Buck- 
ner,  4  Dana,  251;  Bead  v.  Livingstone,  3  John.  481;  Young 
V.  White,  25  Miss.  146;  Lee  v.  Figg,  37  Cal.  320;  State  v. 
Low,  64  K  C.  500;  Lockard  v.  Beckley,  10  W.  Va.  87; 
Hunter  v.  Waite,  3  Gratt.  26;  Bnmp  on  Fraud.  Conveyances, 
70;  Chapin  v.  Pease,  10  Conn.  69;  Sands  v.  Cod  wise,  4  Johns. 
536;  Sexton  v.  Wheaton,  8  Wheat  229;  Moore  v.  Spencer,  6 
Ala.  506;  Costello  v.  Thompson,  9  Ala.  937;  O'Daniel  v. 
Crawford,  4  Devereaux,  197;  Parsons  v.  McKnight,  8  N.  H. 
35;  Gunn  v.  Butler,  18  Pick.  248;  How  v.  Ward,  4  Greenl. 
195;  Smyne's  Case,  2  Coke,  80;  Miller  v.  Thompson,  9  Porter, 
199;  Gilmore  v.  N.  Am.  Land  Co.  Peters  C.  C.  E.  464. 

A  default  confesses  the  material  allegations  of  the  bill: 
Grob  V.  Cushman,  45  111.  126. 

Messrs.  Leland  &  Gilbert,  for  appellee;  that  marriage  is 
a  valuable  consideration,  cited  Bouvier  Diet.  331. 

Pn*L8BURT,  P.  J.  The  deed  from  Jefferson  J.  White  to  Du  pee 
was  executed  without  the  knowledge  of  Dnpee  and  no  consider- 
ation was  paid  by  him  therefor,  and  he  made  the  deed  to  Mrs. 
White  at  the  request  of  James  White,  her  husband,  without 
any  cjonsideration  whatever  being  paid  to  him. 

These  conveyances  being  purely  voluntary,  are  to  be  held 
invalid  against  the  prior  creditors  of  Jefferson  J.,  unless  the 
defendants  have  shown  such  facts  as  take  the  case  out  of  the 
general  rule  as  applied  to  such  conveyances. 

It  appears  from  the  testimony  of  Mrs.  Wliite,  that  wlien  she 
married  James  White  in  March,  1878,  she  was  in  receipt  of  a 
pension  from  the  government  of  eight  dollars  per  month  as 
the  widow  of  a  soldier,  and  that  when  Mr.  White  proposed 
marriage  she  mentioned  to  him  that  by  such  marriage  she 
would  lose  such  pension,  and  he  promised  that  ''  he  would 
make  it  all  right;  she  should  be  made  safe,  as  he  would  recom- 
pense her  for  it.''  She  further  stated  that  she  married  npon 
the  consideration  that  he  would  make  her  pension  good  to  her, 
and  that  when  he  gave  her  the  deed  from  Dnpee  to  her,  he 
stated  that  ''he  had  got  short  of  money  and  would  give  her 
the  property." 
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It  is  urged  that  these  facts  show  her  to  be  a  purchaser  for 
a  valuable  consideration,  and  as  such,  entitled  to  protection  in 
a  court  of  equity.  It  is  unnecessary  to  now  determine  what 
the  eiiect  of  such  an  arran^^emont  would  have  upon  the  rights 
of  the  creditors  of  James  White  had  Jie  conveyed  his  real 
estate  to  his  wife  in  consideration  of  marriage,  as  that  question 
does  not  arise  upon  this  record.  It  appears  from  the  proofs, 
that  Jefferson  J.  White  derived  his  title  to  the  premises 
named  in  the  bill  by  deed  from  James  White  bearing  date 
February  22, 1878,  tor  the  expressed  consideration  of  $610  in 
hand  paid,  and  there  is  nothing  in  the  evidence  tending  to 
show  that  this  deed  was  made  upon  any  other  or  different 
consideration  from  that  expressed,  or  that  it  was  executed  for 
any  other  purpose  than  to  transfer  the  title  absolutely  to  the 
grantee. 

He  must,  therefore,  be  considered  as  being  the  owner  in  fee 
at  the  time  of  the  rendition  of  the.  interlocutory  decree  estab- 
lishing the  fact  of  his  indebtedness  to  the  ap})ellant  and  hold- 
ing said  premises  unaffected  by  any  outstanding  trust,  lien 
or  contract  for  a  conveyance  in  favor  of  James  White  or  any 
one  else.  He  is  not  shown  to  be  in  any  way  connected  with 
the  alleged  marriage  contract,  neither  does  it  appear  that  he 
was  nnder  any  legal  or  moral  obligation  to  James  or  his  wife 
to  make  her  pension  good  or  to  fulfill  the  promise  of  James 
to  do  so. 

To  convey  his  land  to  Mrs.  White  under  the  circumstances 
in  evidence  was  a  mere  gratuity  which  he  could  not  legally 
make  to  the  prejudice  of  his  creditors. 

This  real  estate  was  the  only  property  owned  by  Jefferson 
J.  that  could  be  subjected  to  sale  upon  appellant's  execution, 
and  having  voluntarily  disposed  of  it  without  consideration, 
under  the  circumstances  disclosed  by  the  evidence  in  this 
record  the  court  should,  in  ouropinion,  have  granted  the  prayer 
of  the  bill. 

The  decree  will  be  reversed  and  the  cause  remanded  for  fuc- 
ther  proceedings. 

Decree  reversed. 
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Chicago,  Burlington  and  Quincy  Kailroad  Com- 
pany 

V. 

Bridget  Dougherty,  Administratrix,  eta 

1.  Municipal  ordinakcb  as  to  ratb  of  speed — Statutort  pre- 
sumption of  NfiGLiOBKCB. — Plaintiff 's  husband,  while  driving  with  a  team 
across  defendant's  railroad  track  in  the  city  of  Ottawa,  was  struck  and 
killed  by  a  train,  running  at  the  rate  of  eight  miles  per  hour.  There  was 
an  ordinance  of  the  dty,  passed  before  the  statute  of  1877,  limiting  the 
speed  of  trains  while  running  through  the  city,  to  five  miles  per  hour.  Upon 
the  question  whether  the  plaintiff  could  avail  herself  of  the  provisions  of  the 
statute  of  1877  as  evidence  to  raise  the  statutory  presumption  of  negligence 
instead  of  being  compelled  to  prove  negligence  as  at  common  law.  Held,  that 
an  ordinance  of  this  character  to  have  the  effect  of  raising  the  statutory  pre- 
sumption, that  an  ii^jury  results  from  the  negligence  of  the  company  in  run- 
ning itB  trains  at  a  rate  prohibited  by  the  ordinance,  must  conform  to  the 
provisions  of  the  statute.  As  the  statute  declares  that  no  such  ordinance 
shall  limit  the  rate  of  speed  of  passenger  trains  to  less  than  ten  miles  per 
hour,  the  court  is  of  opinion  that  this  ordinance,  limiting  the  rate  of  speed 
to  five  miles  per  hour,  can  not  be  competent  evidence  in  this  suit 

2.  Railroad  must  conform  rate  of  spbed  in  a  citt  to  safety  of 
public. — ^The  statute,  however,  does  not  license  a.  speed  of  ten  miles  per 
hour,  if  that  rate  under  the  drcumstanoes  would  be  negligence.  A  railroad 
company  must  conform  the  rate  of  speed  of  its  trains,  to  the  safety  of  the 
public  at  all  places  in  a  city  where  persons  have  as  equal  a  right  to  travel  as 
the  company  have  to  run  trains. 

3.  Negligence. — Negligence  is  the  failure  to  exercise  the  care  required 
by  law.  Negligence  can  not  exist  where  the  duty  ei\joined  is  omitted,  or 
the  act  done  is  required  to  be  forborne,  and  the  act  of  omission  or  commis- 
sion is  the  result  of  willfulness,  fraud  or  intention. 

4.  Where  want  of  ordinary  care  has  contributed  to  an  injury, 
plaintiff  can  not  recotbr. — A  plaintiff,  who  by  his  own  want  of  ordi- 
nary care  has  contributed  to  the  ixvjuty  complained  of,  can  not  recover,  no 
matter  what  the  degree  of  defendant's  negligence  may  have  been,  provided 
it  is  short  of  that  which  rauses  an  inference  of  a  willful  and  intentional  wrong. 
The  doctrine  of  comparative  negligence  is  not  applicable  to  such  a  case,  as 
the  negligence  of  the  plaintiff  is  ordinary  and  not  slight  and  therefore  not 
subject  to  any  comparison. 

5.  CJomparative  negligence.— -If  a  plaintiff  exercises  ordinary  care 
under  all  the  circumstances  of  the  case,  and  the  defendant  is  negligent, 
though  not  to  the  extent  of  being  grossly  so,  plaintiff  may  recover  although 
his  care  is  not  of  that  extreme  degree  denominated  great  care,  or  such  as 
men  of  extraordinary  caution  and  prudence  might  have  used. 
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Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
J.  McBoBEBTS,  Judge,  preBiding.  Opiuion  filed  February  9, 
1883. 

Mr.  Samuel  Richolson,  for  appellant;  cited  Laws  of  III. 
1877,  p.  165;  Eobertson  v.  Dodge,  28  III.  163;  C.  «&  A.  R  H 
Co.  V.  Becker,  76  111.  30;  Falson  v.  Town  of  Underhill,  36 
Vt.  591. 

In  an  action  of  this  kind  where  there  is  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  contributing  directly  to  the 
injury,  the  law  will  not  attempt  to  measure  the  degree  of  such 
negligence,  but  will  forbid  a  recovery:  Walker  v.  Westfield, 
89  Vt  262;  Deher  v.  Town  of  Fitchburg,  22  Wis.  677; 
C.  &  A.  R  R  Co.  V.  Gretzner,  46  111.  74;  C.  B-  &  Q.  R  R  Co. 
V.  Lee,  68  111.  576;  City  of  Quincy  v.  Barker,  81  111.  300; 
City  of  Centralia  v.  Krause,  64  111.  19;  Lewis  v.  B.  &  O. 
R  R  Co.  38  Md.  588;  C.  &  N.  W.  R  R  Co.  v.  Coss,  73  111. 
394;  Wharton  on  Negligence,  §  133;  C.  B.  &  Q.  R  R  Co. 
V.  Johnson,  103  111.  512;  C.  &  K  W.  R  R  Co.  v.  Sweeney, 
52  111.  325;  Hanover  R  R  Co.  v.  Coyle,  5  Smith,  396;  North 
Pa.  R  R  Co.  V.  Hulman,  13  Wright,  60. 

A  municipality  can  have  no  vested  rights  in  the  exercise 
of  the  police  power  of  the  State,  even  although  it  has  been 
delegated  by  the  legislature:  State  v.  R  R  Co.  13  Md.  339; 
Coles  V.  Madison  Co.  Breese,  154;  Kankin  v.  Baird,  Breese, 
165;  Holliday  v.  The  People,  5  Gilm.  216;  Dillon  on  Munici- 
pal  Corporations,  Chap.  18,  §  556. 

Messrs.  Leland  &  Gilbebt,  for  appellee;  that  a  railroad 
company  can  be  held  guilty  of  negligence,  even  although  it 
run  its  trains  at  a  less  speed  than  the  ten  miles  provided  by 
statute,  cited  Wabash  R'y  Co.  v.  Henks,  91  III.  412. 

As  to  a  failure  to  provide  a  flagman  being  negligence:  C. 
&  St.  L.  R  R  Co.  V.  Knutsou,  69  III.  166. 

The  city  had  power  to  pass  the  ordinance  in  question:  C.  B. 
&  Q.  R  R.  Co.  V.  Haggerty,  67  111.  115;  St.  L.  &  T.  H.  R 
R  Ce.  V.  Dunn,  78  111.  200. 

As  to  rule  of  comparative  negligence:  Pa.  Co.  v.  Conlan, 
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101  III.  93;  Great  West.  R  R.  Co.  v.  Hawortb,  39  III.  353; 
C,  &  A.  E.  R.  Co.  V.  Penuell,  94  111.  448. 

PiLLSBUBY,  P.  J.  This  suit  was  brought  by  the  appellee 
under  the  statute  to  recover  damages  sustained  by  the  death 
of  her  intestate,  and  husband,  Bernard  Dougherty,  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant. 

The  deceased  was  driving  a  team  of  horses  attached  to  a 
lumber  wagon,  along  Columbus  street  in  the  city  of  Ottawa 
toward  his  home,  and  as  he  was  about  to  cross  the  track,  a 
passenger  train  came  upon  him,  and  his  off  horse  backing, 
the  side  of  the  engine,  or  car,  struck  the  tongue  of  the  wag*iii 
swinging  it  suddenly  around,  killing  the  near  horse  and  throw- 
ing Dougherty  forward  out  of  the  wagon,  and  so  close  to  the 
rail  that  a  passing  wheel  crushed  one  side  of  his  head,  caus- 
ing instant  death. 

A  boy  about  seven  years  old,  by  name  of  Atkinson,  was  in 
the  wagon  with  the  deceased,  and  he,  also,  was  thrown  out, 
and  severely  though  not  fatally  injured.  The  appellee  bases 
her  right  of  recovery  upon  the  alleged  negligence  of  the  ap- 
pellant in  running  its  train  at  a  high  and  dangerous  rate  of 
&l>eed  over  the  crossing,  in  not  having  a  flagman  stationed 
there  to  give  warning  of  the  approach  of  trains,  and  in  failing 
to  sound  a  whistle,  or  ring  a  bell,  as  required  by  statute.  The 
appellant  claimed  that  it  was  free  from  negligence,  and  that 
the  proximate  cause  of  the  death  of  Dougherty  was  his  own 
want  of  care  in  attempting  to  cross  the  track  without  takiiig 
proper  precaution  to  ascertain  wliether.the  train  was  approach- 
ing. 

There  was  evidence  introduced  tending  to  prove  the  claims 
of  the  respective  parties,  and  as  wo  feel  constrained  to  reverse 
this  judgment  for  errors  of  law,  we  do  not  consider  it  necessary 
or  advisable  to  express  any  opinion  upon  the  weight  of  the 
evidence  in  the  cause. 

On  the  trial,  the  plaintiff  was  allowed  to  introduce  in  evi- 
dence an  ordinance  of  the  city  of  Ottawa,  limiting  the  speed 
of  all  trains  within  the  limits  of  the  city  to  five  miles  per 
hour,  and  as  the  proof,  even  upon  the  part  of  the  defendant 
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below,  Bhows  that  the  train  was  rannino;  at  least  eight  miles 
per  hour,  it  is  nrged  that  the  negligence  of  the  defendant 
was  clearly  proven.  When  the  city  granted  the  right  oi 
way  to  the  Ottawa,  Oswego  &  Fox  River  Valley  Eailroad 
Company,  the  lessor  of  the  appellant,  through  the  city  in 
1S67,  one  section  of  the  ordinance  permitted  trains  to  be  run 
at  a  speed  of  five  miles  only  per  hour,  subject  to  such  ordi- 
nances as  the  city  council  should  from  time  to  time  pass  regu- 
lating the  speed  and  motive  power  within  said  city. 

At  the  time  this  ordinance  was  passed,  there  was  no  stat- 
ute, prescribing  the  rate  of  speed  that  should  be  incorporated 
in  such  ordinance.  It  may  be  conceded  that  the  ordinance,  at 
the  time  it  was  passed,  was  authorized  by  the  general  powers 
of  the  city  to  regulate  the  police  of  the  municipality:  C.  B.  & 
Q.  K.  R  V.  Haggerty,  67  111.  113,  and  by  implication,  at  least, 
by  tiie  statute  of  1865,  Sess.  Law,  page  103,  but  this  statute 
was  subsequently  amended  by  inserting  hprovtso^  that  no  or- 
dinance should  limit  the  speed  of  the  trains  to  less  than  four 
miles  per  hour.  But  at  the  time  of  the  accident  in  this  case, 
the  statute  in  force  provided  that,  "  Whenever  any  railroad 
corporation  shall,  by  itself  or  agents,  run  any  train,  locomotive 
e:igine,  or  car,  at  a  greater  rate  of  speed  in  or  through  the  in- 
corporated limits  of  any  city,  town,  or  village,  than  is  per- 
mitted by  any  ordinance  of  such  city,  town  or  village,  such  cor- 
poration shall  be  liable  to  the  person  aggrieved  for  all  damages 
done  the  person  or  property  of  such  person  by  such  train,  lo- 
comotive engine  or  car;  and  the  same  shall  be  presumed  to 
have  been  done  by  the  negligence  of  said  corporations  or 
their  agents;  Providedy  that  no  such  ordinance  shall  limit 
the  rate  of  speed,  in  case  of  passenger  trains  to  less  than  ten 
miles  per  hour,  nor  in  any  other  case  to  less  than  six  miles 
per  hour."  Laws  of  1877,  page  165,  and  all  the  other  acts  in 
conflict  therewith,  were  expressly  repealed.  The  ordinance 
was  but  a  police  regulation  for  the  safety  of  persons  and  prop- 
erty and  as  such  it  was  competent  for  the  legislature  to  limit 
its  operation  as  it  might  deem  proper  for  the  public  good,  or 
to  entirely  withdraw  the  power  to  pass  such  municipal  laws. 
Cities  have  no  such  vested  right  in  the  powers  conferred  upon 
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them  for  civil,  political  or  administrative  purposes,  as  to  de- 
prive the  legislature  of  the  power  to  regulate  such  matters  by 
subsequent  enactment,  when  in  its  wisdom  the  public  good 
demands  a  change  of  policy. 

For  an  ordinance  of  this  cliaraCter  to  have  the  effect  of 
raising  the  presumption  under  the  statute,  that  an  injury 
results  from  the  negligence  of  the  railroad  company  in 
running  its  trains  at  a  rate  of  speed  prohibited  by  it,  the  provis- 
ions of  the  ordinance  should  conform  to  the  statute  in  that  re- 
gard. The  statute  creates  the  presumption  of  negligence  in  fa- 
vor of  parties  injured  iu  person  or  property  when  an  ordinance 
of  the  city  limiting  the  rate  of  speed  to  ten  miles  per  hour  has 
been  violated,  and  while  the  railroad  is  thus  violating  it  an  in- 
jury occurs;  but  as  the  statute  declares  that  no  such  ordinance 
shall  limit  the  rate  of  speed  of  passenger  trains  to  less  than 
ten  miles  per  hour,  we  are  of  the  opinion  that  one  that  does, 
can  not  be  competent  evidence  iu  a  suit  between  the  railroad 
company  and  a  third  party  claiming  to  recover  for  injuries 
alleged  to  be  caused  by  negligence.  It  can  have  no  bearing 
upon  the  question  of  negligence  of  the  respective  parties 
since  its  provisions  are  not  such  as  the  statute  makes  essen- 
tial in  order  that  the  statutory  effect  shall  follow  from  its  vio- 
lation. An  ordinance  limiting  the  rate  of  speed  to  a  less  de- 
gree tlian  that  named  in  this  section  of  the  statute  must,  if 
any  effect  is  to  be  given  to  it,  be  treated  as  existing  under  the 
general  powers  of  the  city,  without  regard  to  this  special  pro- 
vision of  the  statute,  and  not  intended  by  the  city  as  a  means 
by  which  to  establish  the  fact  of  negligence  against  such  rail- 
road company  in  favor  of  third  parties. 

Whether  the  city  of  Ottawa  can  enforce  this  ordinance 
against  any  railroad  company  to  the  extent  of  recovering 
the  penalty  prescribed  for  its  violation,  is  a  question  not 
raised  by  this  record,  and  we  wish  to  be  understood  as 
only  holding  upon  the  point  under  consideration  that  this 
plaintiff  can  not  avail  of  its  provisions  as  evidence  to  raise 
the  statutory  presumption  of  negligence  by  the  defendant,  or 
as  an  excuse  for  the  want  of  proper  care  by  her  intestate,  it 
not  being  sufficient  for  such  purpose  under  the  statute;  the 
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fact  of  defendant's  neocliorence  must  be  established  as  at  com- 
ID  on  law. 

At  the  same  time  it  must  be  understood  that  the  statute 
does  not  license  a  speed  of  ten  miles  per  hour  if  that 
rate,  under  the  circumstances,  would  be  negligence.  As 
was  said  in  the  case  of  Wabash  Co.  v.  Henks,  91  111. 
406,  it  is  a  misapprehension  to  treat  the  statute  as  a  license 
to  run  at  the  rate  of  speed  not  exceeding  ten  miles  per 
hoar.  "  Tlie  law  prohibits  their  running  at  a  greater  rate  of 
speed.  But  if  in  some  places  in  a  city  that  would  be  a  dan- 
gerous rate,  it  would  be  negligence  to  run  at  that  speed;  they 
must  conform  the  rate  to  the  safety  of  the  public  at  all  places 
in  the  city  where  persons  have  an  equal  right  to  travel  as  the 
company  have  to  run  their  trains.  The  legislature  had  no  in- 
tention to  permit  engineers  to  run  at  such  a  rate  of  speed, 
where  it  would  necessarily  or  even  probably  produce  the  death 
of  individuals."  Proportioned  to  the  danger  to  persons  and 
property  in  running  trains  through  populous  localities,  and 
at  crossings  of  streets  and  highways  where  persons  may  rea- 
sonably be  expected  to  be  passing,  must  be  the  care  exercised 
to  avoid  injury. 

We  conclude  that  the  ordinance  in  question  was  im- 
properly introduced  in  evidence.  Its  effect  must  have 
been  to  cause  the  jury  to  believe  that  running  at  eight  miles 
per  hour,  the  speed  admitted  by  the  engineer,  was  negligence 
per  86,  as  being  in  direct  violation  of  the  law  of  the  munici- 
pality. It  is  also  urged  that  the  court  erred  in  giving  to  the 
jury  the  instructions  for  the  appellee,  and  modifying  those 
given  for  appellant,  and  in  refusing  others  asked.  To  a  prop- 
er understanding  of  the  question  made,  we  insert  the  second 
and  sixth  of  plaintiff's  instructions. 

2d.  "Negligence  is  a  want  of  ordinary  care,  and  ordinary 
care  as  applicable  to  this  case  is  such  care  as  men  of  ordi- 
nary sense  and  prudence  are  accustomed  to  exercise  in  affairs 
of  their  own  of  the  same  importance  and  risk." 

6th.  "  The  jury  are  further  instructed  that,  though  they  may 
believe  from  the  evidence  that  Bernard  Dougherty  was  gniltv- 
of  negligence  in  approaching  and  attempting  to  cross  the 
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track  on  the  occasion  in  question,  yet,  if  the;  further  find 
from  the  evidence  tliat  the  railroad  company  was  also 
guilty  of  negligence,  and  that  Dougherty's  death  was  caused 
thereby,  and  they  fnrther  find  from  the  evidence  that  Dough- 
erty's negligence  was  slight  and  that  of  the  railroad  company 
was  gross,  in  comparison  with  each  other,  then  such  negli- 
gence on  the  part  of  Dougherty  will  not  prevent  his  admin- 
istratrix from  recovering  damages  in  this  suit." 

The  court  modified  the  instructions  asked  by  the  defendant, 
to  conform  to  the  principles  announced  in  the  above  instruc- 
tions in  the  application  of  the  doctrine  of  comparative  negli- 
gence. The  jury  are  told  in  the  second  instruction  that  "  neg- 
ligence is  a  want  of  ordinary  care,"  and  by  the  sixth,  that  if 
Dougherty  was  negligent,  that  is,  failed  to  exercise  ordinary 
care,  he  could  still  recover  if  his  negligence  was  but  slight, 
and  that  of  defendimt  was  gross,  in  comparison  therewith. 
This  ruling  of  the  court  raises  the  question  whether  a  plaintiff, 
who  has  failed  to  exercise  ordinary  care,  can  be  said  to  be  in 
a  position  to  avail  himself  of  the  doctrine  of  comparative 
negligence,  as  now  understood  and  applied  in  the  courts  of 
this  Stata 

Negligence  as  defined  by  Alderson,  B.,  in  Blythe  v. 
Birmingham  Water  Works  Co.  11  Exch.  781,  and  quoted 
with  approval  in  Bailroad  Co.  v.  Jones,  95  U.  S.  439,  consists 
in  ^^  the  omission  to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate 
the  condnct  of  human  afiairs  would  do,  or  doing  something 
which  a  reasonable  and  prudent  man  would  not  do."  As 
stated  in  Baltimore  v.  Holmes,  39  Md.  243:  "  It  is  the  want 
of  such  care  as  a  man  of  ordinary  prudence  would  use  under 
similar  circumstances."  The  same  definition  is  Ibund  in 
Bizzell  V.  Booker,  16  Ark.  308.  It  is  said  to  be  the  opposite 
of  care  and  prudence,  by  Walker,  J.,  in  Haworth's  case,  39 
111.  348,  and  by  Craig,  J.,  in  C.  &  A.  E.  E.  v.  Peimell,  94  111. 
449.  In  its  practical  application  to  the  afl^airs  of  mankind, 
it  may  be  said  that  negligence  is  the  want,  or  the  absence  of 
that  defrree  of  care  and  attention  required  by  all  the  circum- 
stances of  each  particular  case  in  which  the  question  may 
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arise,  or  as,  very  tersely  and  yet  most  comprehensively,  de- 
fined by  Dickey,  J.,  in  Stratton's  case,  95  III.  25,  "  negligence 
is  the  failure  to  exercise  the  care  required  by  law."  Negli- 
gence can  not  exist  where  the  duty  enjoined  is  omitted,  or 
the  act  done  is  required  to  be  forborne,  and  the  act  of  omis- 
sion or  commission  is  the  result  of  willfulness,  fraud,  or  in- 
tention, for  where  they  commence,  ne<rligence  ceases.  And 
when  both  parties  are  free  from  negligence  and  an  injury 
occurs,  as  it  frequently  dues,  the  result  must  be  attributed  to 
pure  accident  and  neither  party  is  liable  to  the  other  on  the 
ground  of  negligence.  Between  injurious  acts,  resulting  from 
pure  accident  and  those  of  willfulness  or  intention,  is  the  field 
of  uegligence,  in  which  it  ranges  through  all  its  various  de- 
grees, and  while  in  contemplation  of  law  it  never  amounts  to 
willfulness  or  intention,  yet  it  is  evidence  from  which,  if  suf- 
ficiently gross,  their  existence  may  be  inferred  by  the  jury. 
If,  then,  negligence  is,  in  the  language  of  Mr.  Justice  Dickey, 
a  "  failure  to  exercise  the  care  required  by  law,"  it  would  seera 
that  in  any  given  case,  in  order  to  determine  whether  the 
plaintiff  has  been  negligent,  it  is  essential  to  first  ascertain 
the  degree  of  care  to  be  exercised  by  him  required  by  the  law, 
and  then  from  the  proofs  to  inquire  whether  he  has  neglected 
to  comply  with  such  rule  of  conduct 

It  was  said  in  Orimes'  case,  13  111.  585,  and  reaffirmed  in 
Jacobs'  case,  20  111.  478,  that  ^'  the  degree  of  care  which  the 
plaintiff  is  bound  to  exercise  will  be  found  to  depend  upon 
the  relative  rights  or  position  of  the  parties  in  relation  to  the 
rights  exercised  or  position  enjoyed  by  the  plaintiff  at  the  time 
the  injury  complained  of  happened.  As  growing  out  of  these 
relative  positions  of  right,  two  classes  of  cases  will  be  found: 
"Where  both  parties  are  equally  in  the  position  of  right, 
which  they  hold  independent  of  the  favor  of  eiCch  other,  the 
plaintiff  is  only  bound  to  show  that  the  injury  was  produced 
by  the  negligence  of  the  detendant,  and  that  he  exercised  or- 
dinary care  or  diligence  in  avoiding  it,  or  that  by  the  exercise 
of  ordinary  care  he  could  not  have  avoided  it."  The  other 
class  of  cases  referred  to  by  the  Court  is  where  the  plaintiff  was 
either  unlawfully  or  wrongfully  in  the  position  where  he  was 
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injured,  or  was  there  by  the  faror  of  the  defendant  when  a 
different  rule  was  applied  not  necessary  for  us  to  notice  in 
ttiis  connection,  as  here  there  can  be  no  question  that  the  de- 
ceased had  equal  rijjht  to  pass  over  the  crossing  as  the  appel- 
lant had  to  run  its  trains  orer  the  highway,  and  our  inquiry 
npon  this  branch  of  the  case  is  to  ascertain  the  care  required 
by  law  of  the  deceased  while  in  the  exercise  of  such  right. 
Tlie  court,  in  the  same  case,  quotes  from  the  case  of  Beers  v, 
Eailroad,  19  Conn.  566:  "The  rational  rule  and  the  one  as 
we  think  established  by  the  best  authorities  in  reference  to  the 
care  incumbent  on  the  plaintiff  is,  that  it  must  be  ordinary 
care,  as  it'is  termed,  which,  as  stated  by  Lord  Denman,  C.  J., 
in  Lynch  v.  Nurdin,  1st  Ad.  &  El.  N.  S.  366  (41  E.  0.  L.  422, 
i25),  in  interpreting  the  phrase  as  used  by  Lord  EUenbo rough 
In  Butterfield  ▼.  Forrester,  11  East,  600,  means  that  degree  of 
care  which  may  reasonably  be  expected  from  a  person  in  the 
plaintiff's  situation  and  is  synonymous  with  reasonable  care  "; 
and  from  Kinnard  v.  Burton,  12  Shepley,  39,  and  then  proceeds: 
"  In  all  these  cases  it  will  be  observed  that  the  plaintiffs  were 
exercising  their  undoubted  rights,  with  which  the  defendants 
had  no  right  to  interfere  at  the  time  the  injury. complained  of 
was  inflicted,  and  in  such  case  I  have  no  doubt  the  plaintiff  is 
only  bound  to  exercise  that  degree  of  care  which  may  reason- 
ably be  expected  from  a  man  of  ordinary  prudence  in  such  n 
situation."  Lawrence,  J.,  in  Coursen  v.  Ely,  87  111.  338,  which 
was  a  case  involving  negligence  of  the  parties,  says:  "  If  in 
cases  of  this  character  the  defendant  has  been  guilty  of  negli- 
gence, and  the  plaintiff  has  shown  all  the  care  and  skill  which 
can  be  expected  from  men  of  ordinary  prudence  in  like  cir- 
cumstances, then  the  plaintiff  is  entitled  to  recover.^' 

This  has  been  settled  by  repeated  decisions  of  this  court  in 
referring  to  Grimes'  case,  mipra;  Dyer  v.  Talcott,  16  III.  300; 
Fay's  case,  16  HI.  688,  and  Jacobs'  case,  20  111.  496.  In  B.  & 
0.  R  R  V.  Fitzpatrick,  85  Md.  44,  whjlch  was  a  like  case, 
where  negligence  of  the  defendant  was  the  ground  of  recovery 
and  contributory  negligence  of  the  plaintiff  relied  upon  as  a 
defense,  the  court  said:  ^^In  this  case,  as  in  other  cases  of 
like  character,  the  degree  of  care  required  of  the  plaintiff  to 
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entitle  him  to  recover,  was  simply  snch  as  should  have  rea- 
sonably been  expected  from  an  ordinary  prudent  person  in  his 
situation,  that  is  to  say,  reasonable  care.  If  he  exercised  such 
degree  of  care^  though  he  may  have  been  guilty  of  some  neg- 
ligence, or  want  of  caution,  he  was  still  entitled  to  recover  for 
any  injury  sustained  in  consequence  of  the  defendant's  negli- 
gence." 

When  a  plaintiff  has  exercised  that  degree  of  care  to  avoid 
injury  that  a  man  of  common  prudence  and  intelligence 
would  exercise  when  placed  in  the  same  or  in  a  similar  situa- 
tion, whether  such  degree  of  care  is  expressed  by  the  terms 
**  ordinary  care  "  or  "  due  care  "  as  per  Endicott,  J.,  in  French 
V.  Bailroad  Co.  116  Mass.  537,  or  ^treasonable  care"  as  in 
Fitzpatrick  case,  supra^  or  ^^due  and  proper  care,"  as  in 
Schmidt  V.  Sinnott,  103  III.  160,  he  has  fulfilled  the  meas- 
ure of  the  law  in  this  regard  as  applied  to  him,  and  will  be 
entitled  to  recover,  if  he  further  shows  that  the  defendant  has 
failed  to  exercise  the  same  degree  of  care,  and  such  negli- 
gence is  the  cause  of  the  injury.  The  term  "  ordinary  care," 
it  must  be  remeral)ered,  is  not  absolute,  but  relative,  and  the 
degree  of  care  it  implies  varies  according  to  the  circum- 
stances calling  for  its  exercise:  Schmidt  v.  Sinnott,  supra;  it 
has  relation  to  the  situation  of  the  parties  and  the  business  in 
which  they  are  engaged,  and  should  vary  according  to  the  ex- 
igencies which  require  vigilance  and  attention,  conforming  in 
amount  and  degree  to  the  particular  circumstances  under 
which  they  are  to  be  exerted.  Holly  v.  Boston  Gaa  Co.  8 
Gray,  131.  As  thus  understood  and  applied  it  becomes  the 
standard  fixed  by  the  law  by  which  the  rights  of  the  plaintiff 
are  to  be  measured.  To  require  of  the  mass  of  mankind  that 
degree  of  care  which  men  of  ordinary  care  and  prudence  pos- 
sess and  would  exercise  in  a  similar  situation,  would  be  to 
disregard  the  safety  of  mankind  in  general  and  subject  them 
to  injury  by  the  carelessness  of  others,  without  remedy.  A 
plaintiff,  therefore,  exercising  such  "ordinary,"  "due"  or 
'^  reasonable  "  care,  as  the  circumstances  of  the  case  require, 
or  atiy  higher  degree  of  care,  can  not  be  said  to  be  chargeable 
with  contributory,   or  concurrent   negligence,  and  it  would 
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seem  he  ought  not,  in  such  case,  to  be  under  the  necessity  of 
invoking  in  his  behalf,  the  milder  doctrine  of  comparative 
negligence. 

From  these  considerations,  we  are  disposed  to  hold 
that  the  second  instruction  given  for  the  plaintiff,  stand- 
ing by  itself,  is  not  objectionable  in  its  definition  of  negli- 
gence as  applicable  to  the  case  in  hand.  But  the  question 
still  remains,  arising  upon  the  sixth  instruction  as  construed 
in  the  light  of  the  second,  what  effect  has  the  negligence  of 
the  plaintiff,  or  as  assumed  by  the  second  instruction  his  want 
of  ordinary  care,  upon  his  right  of  recovery?  In  those  juris- 
dictions where  the  doctrine  of  contributory  .negligence  is 
maintained  and  enforced,  it  may  be  said  that  the  rule  is,  that 
where  the  plaintiff's  negligence  contributes  to  produce  the  in- 
jury complained  of  he  can  not  recover,  for  the  principle  is 
that  a  person  can  not  profit  by  his  own  wrong,  even  though 
the  person  sought  to  be  charged  with  the  consequence  was 
equally  or  even  more  in  the  wrong  than  the  plaintiff.  Haley 
V.  Railroad,  21  Iowa,  15;  Haley  v.  Earle,  30  N.  Y.  208;  Wood 
V,  Mears,  12  Ind.  515;  Murch  v.  Railroad,  29  N.  H.  9;  Fallon 
V.  Boston,  3  Allen,  38;  Railroad  Co.  v.  Leahey,  10  Mich.  193; 
Dixv.  Brown,  41  Miss.  131;  Neal  v.  Gillett,  23  Conn.  437; 
Mayer  v.  Eailroad,  40  Mo.  151;  Kellogg  v.  Hine,  19  La.  Ann. 
304;  Noyes  v.  Morristown,  1  Vt.  353;  Eai'hart  v.  Toungblood, 
27  Pa.  St  331 ;  Railroad  Co.  v.  State,  29  Md.  420. 

But  the  most  rigorous  enforcement  of  the  rule  of  contribu- 
tory negligence  will  not  debar  the  plaintiff  from  a  recovery, 
unless  his  negligence  was  ths  proximate  cause  of  the  injury. 
He  must  by  his  own  want  of  care  have  contributed  directly  to 
the  injury.  By  his  own  want  of  ordinary  care  he  must  have 
placed  himself  in  such  a  position,  that  his  ow-n  fault,  eo-oper- 
atiug  with  that  of  the  defendant,  produced  the  injury,  and  his 
act  must  have  been  such  as  a  man  of  ordinary  prudence  would 
Dot  have  done  under  the  circumstances  of  tlie  case.  If  these 
elements  be  wanting  he  can  not  be  charged  with  that  degree 
of  negligence  that  will  excuse  the  other  party  from  the  conse- 
quences of  his  negligent  acts.  Lindsey  v.  Danville,  45  Vt 
72;  Stiles  v.  Geesey,  71  Pa.  St  439;  Robinson  v.  Railroad, 


192  Appellate  Courts  of  Illinois. 

C,  B.  &  Q.  R.  R.  Co.  y.  Dougherty. 


66  N.  Y.  11;  R  R  Co.  v.  Brady,  17  Kan-  380;  Hackett  v, 
Middlesex  Co.  101  Mass.  101;  Railroad  Co.  v.  Elliott,  28  Ohio 
St  340;  Hammond  v.  Muskwa,  40  Wis.  35^  Herrick  v.  Sul- 
livan, 120  Mass.  576;  Johnson  v.  Bailroad,  27  La.  Ann.  53. 
This  qualification  of  the  rule,  if  it  may  be  so  called,  arises  from 
tlie  statement  of  the  rule  itself,  for  the  very  term,  "  contrihu- 
tory  negliger^e^^  implies,  that  to  constitute  a  bar,  the  negli- 
gence of  the  plaintiff  must  corUrihute  tOy  that  is,  aid  in  pnw 
ducing  the  injury;  for,  although  the  plaintiff  may  be  negli- 
gent, yet  if  the  result  would  hare  been  the  same  had  he  exer- 
cised the  care  required,  then  such  want  of  care  as  was  said  in 
Walker  v.  Westfield,  39  Vt  246,  did  not  contribute  to  pro- 
duce such  injury,  and  it  is  the  same  as  though  he  was  with- 
out fault.  That  this  doctrine  of  contributory  negligence  was 
the  rule  in  this  state  up  to  the  year  1858,  when  tlie  decision 
was  rendered  in  the  Jacobs  case,  20  111.  478,  is  evident  from 
an  examination  of  the  opinion  in  Talcott's  case,  16  111.  300; 
Patohin's  case.  Id.  198;  Fay's  case,  Id.  559;  and  in  Grimes' 
case,  13  111.  585.  In  the  last  case  the  rule  is  stated  to  be  that 
where  a  party  seeks  to  recover  damages  tor  a  loss  which.  Las 
been  caused  by  negligence  or  misconduct,  he  must  be  able  to 
to  show  that  his  own  negligence  or  misconduct  has  not  oon- 
curre<I  with  that  of  the  other  party  in  producing  the  injui'y, 
and  the  burden  of  the  proof  is  upon  the  plaintiff  to  show  not 
only  negligence  on  the  part  of  the  defendant,  but  also  that  he 
exercised  proper  care  and  circumspection;  or,  in  other  words, 
that  he  was  not  guilty  of  negligence,  referring  to  Lane  v. 
Crombie,  12  Pick.  177. 

In  the  Jacobs  case  the  doctrine  of  comparative  negligence 
is  first  announced,  and  the  long  line  of  decisions  following  and 
affirming  the  rule  of  that  case  is  sufficient  evidence  that  com- 
parative negligence  is  the  established  doctrine  of  our  Supreme 
Court  in  determining  the  rights  of  the  parties  in  cases  where 
an  injury  has  occurred  to  the  plaintiff  through  the  negligence 
of  both  parties.  In  the  L  &  St.  L.  R  R  Co.  v.  Stables,  62  IlL 
313,  where  an  injury  occurred  at  a  railroad  crossing.  Walker, 
J.,  in  discussing  the  effect  of  contributory  negligence,  said: 
^^  Was  the  defendant  in  error  guilty  of  negligence;  and,  if  so,  to 
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such  an  extent  as  to  prevent  a  recovery?  Even  if  negligent  ho 
still  may  recover  if  tlie  negligence  of  plaintiff  in  error  was  so 
mnch  greater,  as  when  compared  with  that  of  defendant  in  error, 
it  was  slight  This  is  the  rnle  in  regard  to  contributory  negli- 
gence long  and  nniformly  established  by  numerous  decisions 
of  this  court;  and,  in  establishing  and  adhering  to  it  in  the 
many  cases  in  which  it  is  announced,  it  was  done  with  a  full 
knowledge  that  other  courts  apparency  announce  a  different 
rule,  but  it  is  regarded  as  the  settled  law  of  this  court." 

Or,  as  was  said  by  Seholfield,  J.,  in  0.  B.  &  Q.  E.  B.  Co. 
V.  Harwood,  90  111.  425:  "The  doctrine  of  comparative  neg- 
ligence recognized  by  this  court  is,  that  although  the  plaintiff 
may  have  been  guilty  of  slight  ne.^lig3nce  contributing  to  the 
injury  complained  of,  this  will  not  bar  a  recovery,  provided 
the  negligence  of  the  defendant  resulting  in  the  injury  was 
gross  in  comparison  with  that  of  the  plaintiff;  *  *  *  and 
both  terms  should  ba  expressed  in  all  instructions  assuming 
to  lay  down  the  rule." 

It  is  not  thought  necessary  to  refer  to  any  other  of  the  nu- 
merous decisions  of* our  Supreme  Court  where  the  rule  has 
been  explained  and  defined,  as  the  le^al  point  in  controversy 
between  the  parties  here,  is  not  as  to  tlie  terms  of  the  rule 
itself,  but  as  to  the  meaning  that  should  be  attached  to  the 
term  ^'  slight  negligence  "  used  to  designate  the  degree  of  the 
plaintiff's  negligence  which,  though  contributing  to  the  inju- 
ry,  will  not  bar  a  recovery.  It  is  claimed  by  the  appellee 
that  the  charge  of  the  court  as  expressed  in  the  instructions 
above  noted,  is  fully  sustained  under  the  doctrine  of  compar- 
ative negligence,  and  that  *' slight  negligence"  should  be  un- 
derstood as  a  slight  failure  to  exercise  the  care  required,  that 
is,  ordinary  care,  and  that  it  is  only  when  the  plaintiff  has 
thus  failed  in  his  duty  to  exercise  such  care,  that  he  is  obliged 
in  order  to  recover,  to  compare  his  negligence  with  that  of  the 
defendant  The  appellant,  on  the  other  hand,  insists  that  by 
"slight  negligence"  as  understood  and  applied  in  the  doctrine 
of  comparative  negligence,  is  meant  a  failure  by  the  plaintiff 
to  exercise  great  care  or  diligence;  in  other  words,  it  is  used 
in  the  absolute  legal  sense  as  defined  by  common  law  writers 
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when  classifjing  the  degrees  of  negligence,  and  the  case  of 
tliis  same  appellant  against  Johnson,  admr.  103  111.  512;  is 
referred  to  as  sustaining  its  views  in  that  regard. 

As  the  judgment  in  Johnson's  case  rendered  by  the  circnit 
court  was  affirmed  by  this  court  (the  judges  of  this  court,  how- 
ever, not  agreeing  as  to  the  facts),  and  the  instructions  therein, 
after  a  careful  examination,  not  being  deemed  erroneous  by 
us,  it  may  not,  we  hope,  be  considered  aifiiss  to  state  some  of 
the  considerations  that  led  us  to  such  conclusion,  especially  as 
they  are  again  urged  upon  our  attention,  in  support  of  the 
charge  given  to  the  jury  in  this  case. 

We  then  thought,  as  we  have  in  a  former  part  hereof  en- 
deavored to  show,  that  the  standard  of  care  required  by  the 
law  of  the  plaintiff  was  ordinary  care,  or  such  care  as  a  person 
of  common  prudence  and  intelligence  would  exercise  under 
all  the  circumstances  of  the  case,  and  when  he  had  thus  con- 
ducted himself,  negligence  could  not  be  attributed  to  him; 
that  it  is  only  the  want  of  such  care  in  cases  of  this  kind  that 
the  law  imputes  to  him  as  a  fault.  Dreher  v.  Fitchburg,  22 
Wis.  676;  Dudley  v.  Ferry  Co.  18  Vroom,  25.  That  he  was 
not  expected  or  required  to  exercise  great  diligence  or  extraor- 
diiiary  care. 

The  bare  failure  to  exercise  such  a  high  degree  would  not 
necessarily  make  him  guilty  of  contributory  negligence,  as  he 
may  still  be  exercising  ordinary  qsxq^  although  he  fails  to  use 
the  extreme  degree  of  care  usually  exercised  by  persons  of  ex- 
traordinary care  and  caution.  The  doctrine  of  contributory 
negligence  does  not  apply  and  indeed,  can  not  arise,  except  in 
cases  where  both  parties  are  in  fault,  for  if  the  defendant  has 
exercised  the  degree  of  care  required,  he  does  not  need  to  in- 
yoke  it  as  a  defense,  and  if  the  plaintiff  has  not  failed  in  the 
measure  of  care  required  of  him,  it  can  not  avail  against  him. 
To  be  available  as  a  defense,  the  plaintiff  must  have  failed  to 
exercise  ordinary  care,  and  such  failure  must  have  concurred 
in  producing  the  injury,  and  when  this  is  made  to  appear, 
the  courts  adhering  to  the  doctrine  will  not  inquire  into  the 
degree  of  negligence  of  the  respjctive  parties.  It  was  then 
supposed  by  us,  as  now  urged  by  counsel,  that  the  rule  of  com- 
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parative  negligence  was  established  for  the  purpose  of  miti- 
gating in  some  degree  the  apparent  hardship  attending  the  en« 
forcement  of  the  former  mle,  and  to  permit  a  plaintiff  to  main- 
tain his  action,  although  he  had  not  in  all  respects  fulfilled  the 
measnre  of  care  reqnired;  provided  his  failure  in  that  respect 
was  but  a  slight  departure  from  the  care  required,  and  the  fail- 
ure of  the  defendant  to  comply  with  the  same  standard  was  so 
great  as  to  appear  grossly  disproportioned  to  such  neglect  of 
the  plaintiff.  Reaitoning  from  these  premises,  the  conclusion 
was  reached  that  a  neglect  of  the  plaintiff  to  exercise  ordinai*y 
care,  thereby  contributing  to  produce  the  injury,  was  not  con- 
clusive against  his  right  of  recovery  under  the  milder  rule  of 
comparative  negligence,  but  his  right  of  recovery  rather  de- 
pended  upon  the  extent  or  degree  of  his  negligence,  as  well 
as  that  of  the  defendant.  ■  We,  perhaps,  were  influenced  in  ar- 
riving at  such  conclusion  by  not  fully  comprehending  the 
doctrine  intended  to  be  announced  in  some  of  the  cases  where 
the  question  was  either  directly  or  incidentally  involved. 

In  Stratton's  case,  «t^;?rs^,  the  defendant  relied  upon  the  con- 
tributory negligence  of  the  plaintiff  to  defeat  the  action,  and 
the  court  below  at  its  instance,  instructed  the  jury  in  sub- 
stance, that  it  was  an  essential  element  to  the  right  of  action 
that  the  plaintiff  must  exercise  ordinary  care,  and  a  failure  to 
do  BO  is  gross  negligence,  and  that  where  a  person  is  injured 
for  want  of  ordinary  care,  no  action  will  lie  unless  the  injury 
was  inflicted  willfully  by  the  defendant.  The  plaintiff  failing 
to  recover,  appealed,  and  assigned  for  error  the  above  charge 
of  the  court,  and  it  was  urged  in  support  of  such  assignment, 
that  this  charge  of  the  court  was  in  violation  of  the  rule  of 
comparative  negligence,  as  the  plain  tiff  might  recover,  thou&;h 
he  failed  in  some  respects  to  exercise  ordinary  care,  if  his 
neglect  in  doing  so,  when  compared  witfi  the  negligence  of 
defendant,  bore  the  relation  of  slight  to  gross.  It  would 
seem  that  the  question  of  the  effect  of  the  rule  of  comparative 
negligence  as  applied  in  this  State  upon  the  doctrine  of  con- 
tributory negligence  as  enforced  in  other  jurisdictions,  was 
clearly  presented  for  determination. 

elustice  Dickey  in  delivering  the  opinion  of  the  court,  says: 
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*•  The  general  rale  is,  that  where  the  plaintiff  was  himself  gni  Ity 
of  negligence  which  contribtited  to  the  injnrj  alleged  to  have 
been  caused  by  defendant,  he  can  not  recover.  In  this  Slate 
it  has  long  been  held  that  that  rale  is  not  without  its  excep- 
tions; and  that  in  exceptional  cases  where  the  injary  ie  the 
result  of  ^7V9«9  negligence  in  defendant,  plaintiff  may  main- 
tain his  action,  althongh  his  own  n^ligence  contributed  to 
the  injury,  if  his  own  negligence  was  but  slight.  The  law 
prescribes  the  degree  of  care  required  in  every  class  of  cases; 
in  other  words,  what  is  proper  care  is  determined  by  law,  and 
is  to  be  declared  by  the  court;  whether  8tich  care  has,  in  fact, 
been  exercised  in  the  conduct  of  a  party  in  a  given  case,  is  a 
(juestion  of  fact  which  may  properly  be  submitted  to  a  jarj*. 
The  law  in  this  caiM  made  it  the  duty  of  plaintiff  to  exercise 
ordinary  care." 

Commeni'lng  upon  the  charge  to  the  jury  he  says: 
*^By  the  eleventh  and  twelfth  instructions  given  at  the 
request  of  the  defendant,  the  jury  are  told  that  ^  if  plaintiff 
failed  to  exercise  ordinary  care  he  was  guilty  of  gross  negli- 
gence; and,  also,  in  the  eleventh  it  is  said  that  where  the  plaint- 
iff is  injured,  for  want  of  ordinary  care,  no  action  will  lie, 
unless  defendant  tjoillfally  inflicted  the  injury.*  ^tese  prop- 
ositions are  unsound.  Negligence  is  a  failure  to  exercise  the 
care  required  by  law.  In  cases  where  the  law  requires  the 
exercise  of  ordinary  care,  and  requires  no  more,  the  slightest 
failure  in  that  regard  is  negligence,  ^b  is  plain  that  in  such 
case  a  party  may  exercise  some  care  and  yet  not  so  much  care 
as  men  of  ordinary  prudence  would  usually  use  under  such 
circumstances,  and  hence  would  be  somewhat  at  fault;  and 
it  i^  plain  that  the  care  so  e  rercised  may  vary  in  degree, 
ranging  through  every  point,  from  the  least  possible  care 
which  can  be  regarded  at  all  as  care,  up  to  the  point  where 
the  care  so  exercised  falls  short  of  the  standard  of  ordinary 
care  in  the  least  possible  degree.  To  say,  then,  that  every 
failure  to  attain  the  standard  of  ordinary  care,  constitutes  gross 
negligence,  is  pa>pably  an  error,  and  one  well  calculated  to  mi.*- 
lead  a  jury.  Nor  can  it  properly  be  said,  as  is  stated  in  the 
eleventh  instruction,  that  '  where  a  person  is  injtired  for  want 
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of  ordinary  care  no  action  will  lie,  unless  the  injury  is  willfully 
inflicted  by  the  defendant.'  It  is  a  palpable  error  to  say, 
that  where  plaintiff  fails,  in  any  degree,  to  nse  the  fall  meas- 
ure of  care  required  of  him,  he  can  not  recover,  unless  the  in- 
jury was  inflicted  '  willfully  by  the  defendant' " 

The  observations  of  Mr.  Justice  Scliolfleld,  in  0.,  B.  &  Q. 
]R  B.  V.  Harwood,  90  111.  425,  when  commenting  upon  an  in- 
8ti*uction  given  at  die  request  of  the  appellee  in  that  case, 
would  also  seem  to  imply  that  a  plaintiff  was  not  necessarily 
deprived  of  the  benefit  of  the  rule  of  comparative  negligence 
from  the  fact  that  he  had  not  in  all  respects  exercised  ordi- 
nary care. 

He  says:  ^^  Appellee's  first  instruction  informs  the  jury, 
that,  although  the  deceased  did  not  observe  the  precautions 
which  an  ordinarily  prudent  man  would  have  observed  before 
attempting  to  cross  defendant's  track,  still,  there  may  be  a  re- 
covery if  the  jury  shall  believe  from  the  evidencCf  that  this 
negligence  of  the  deceased  was  slight  in  comparison  with  that 
of  the  defendant" 

This  instruction  was  held  erroneous  because  the  other  term  of 
comparison  ^'  that  the  negligence  of  the  defendant  was  gross"; 
was  not  used  in  the  instruction,  but  no  expression  is  found  in 
die  opinion,  that  the  phrase  ^'  this  n^ligenoe  of  the  deceased," 
as  found  in  the  instruction,  although  it  arose  from  a  failure 
to  exercise  ordinary  care,  could  not  be  of  so  ^^  slight "  a  char- 
acter as  to  enable  the  plaintiff  to  compare  it  with  that  of  the 
defendant,  and  if  thus  found  to  be  within  the  rule,  to  authorize 
a  recovery. 

Construing  these  opinions  and  others,  where  the  rule  of 
comparative  negligence  has  been  discussed,  as  we  did,  and  in 
view  of  the  other  considerations  we  have  noticed,  we  were  led 
to  afiSrm  the  judgment  in  Johnson's  case  over  instructions 
which  after  stating  the  right  of  recovery  if  the  defendant  was 
negligent  and  the  deceased  was  not,  informed  the  jury :  "  But 
]f  from  all  the  evidence  in  this  cause,  it  appears  the  plaintiff's 
intestate,  Johnson,  was  not  exercising  ordinary  care,  yet  the 
plaintiff  may  recover  provided  the  jury  believe  that  Johnson's 
negligence  was  slight  and  the  negligence  of  the  defendant 
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gross,  in  comparison  with  each  other,  then  the  verdict  must 
be  for  plaintiff." 

The  Supreme  Court  in  passing  upon  the  case,  speaking 
by  Mr.  Justice  Scholfield,  in  a  well  considered  and  very 
exhaustive  opinion  wherein  he  reviews  the  cases  and  fully 
discusses  the  law  of  negligence,  comes  to  the  conclusion  that 
the  instruction  does  not  correctly  declare  the  doctrine  of  com- 
parative negligence;  and  that  a  plaintiff,  who  by  his  own  want 
of  ordinary  care,  contributes  to  produce  the  injury  complained 
of  can  not  recover  unless  the  injury  was  willfully  inflicted  and 
that  such  has  been  the  uniform  doctrine  of  the  court.  He 
says  that  ^*  in  holding  the  plaintiff  may  recover  in  an  action 
for  negligence,  notwithstanding  he  has  been  guilty  of  contrib- 
ntive  negligence,  where  his  negligence  is  but  slight  and  that 
of  the  defendant  gross  in  comparison  with  it,  must,  of  course, 
be  understood  the  terms  '  slight  negligence '  and  '  gross  neg- 
ligence' ar6  used  in  their  legal  sense  as  defined  by  common 
law  judges  and  text  writers,  for,  otherwise,  the  terms  would 
convey  no  idea  of  a  definite  rule.  As  defined  by  those  judges 
and  writers,  these  terms  express  the  extremes  of  negligence. 
Beyond  gross  and  slight  there  are  no  degrees  of  negligence. 
The  definition  of  gross  negligence  itself  proves  that  it  is  not 
intended  to  be  subject  of  comparison.  It  is  '  ttie  want  of 
slight  diligence,'  slight  negligence  'is  the  want  of  great  dili- 
gence,' and  intermediate  there  is  ordinary  negligence  which 
is  defined  to  be  *  the  want  of  ordinary  diligence.'  "  The  court, 
after  saying  that  the  word  ^^ diligence"  as  thus  used  is  synony- 
mous with  '^  care  "  holds  that  '^  it  can  not  be  legally  true,  that 
where  the  plaintiff  fails  to  exercise  ordinary  care,  and  the  de- 
fendant is  guilty  of  negligence  only,  the  plaintiff's  negligence 
is  slight  and  that  of  defendant  gross  in  comparison  with  each 
other,  for  the  legal  conclusion  in  such  case  is  that  the  plaint- 
iff  is  guilty  of  *  ordinary  negligence '  and  by  the  very  terms 
employed  the  negligence  of  the  plaintiff  is  'ordinary'  and 
that  of  defendant '  gross,'  and  their  relation  is  not  changed 
by  comparison." 

It  is  further  said  that  it  is  a  misapprehension  to  BnppK>se 
that  the  opinion  in  Scratton's  case  sustains  the  ruling  of  the 
court  in  regard  to  the  instructions  under  consideration. 


J 
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It  is  plain  from  an  examination  of  this  decision,  that  a 
plaintiff  who  has  by  his  own  want  of  ordinary  care  contributei 
to  the  injury  complained  of  can  not  recover,  no  matter  what 
the  dei^ree  of  the  defendant's  negligence  may  be,  short  of  that 
which  establishes  an  inference  of  a  willful  and  intentional 
wrong,  as  a  failure  in  that  regard  is  in  its  legal  sense  '^ordi- 
nary neglin^ence"  and  therefore  not  subject  to  any  comparison. 
That  the  doctrine  of  comparative  negligence  is  not  applicable 
to  such  a  case,  as  the  negligence  of  the  plaintiff  is  ''  ordi- 
nary "  and  not  "  slight." 

Tliat  before  a  plaintiff  can  avail  himself  of  the  rule  of  com- 
parative negligence,  it  must  appear  that  he  has  been  guilty  of 
only  "  slight  negligence  "  as  this  term  is  understood  in  its  le- 
gal sense,  and  as  meaning  a  '^  want  of  great  diligence,"  or 
"great  care,"  and  the  defendant  has  been  guilty  of  *' gross 
negligence,"  likewise  used  in  its  legal  sense  of  a  "  want  of 
sli^rht  care." 

We  might,  perhaps,  be  permitted  to  say  that  we  do  not  un- 
derstand the  above  opinion  as  in  any  manner  trenching  up)n 
the  general  rule,  that  we  have  attempted  to  show  is  recognized 
by  all  the  courts,  that  if  a  plaintiff  exercises  ordinary  care 
under  all  the  circumstances  of  the  case,  and  the  defendant  is 
negligent,  though  not  to  the  extent  of  being  grossly  so,  he 
may  recover  although  his  care  is  not  of  that  extreme  degree 
denominated  "great  care"  or  such  as  men  of  extraordinary 
caution  and  prudence  might  have  used.  This  opinion  being 
an  authoritative  exposition  of  the  doctrine  of  comparative  neg- 
ligence, and  in  what  state  of  the  evidence  in  any  given  case 
it  can  be  applied,  it  of  course  becomes  the  rule  by  which  all 
inferior  courts  mnst  be  governed  in  adjudicating  upon  the 
rights  of  parties  before  tHern,  and  under  it  we  are  constrained 
to  hold  that  the  court  below  should  not  have  allowed  the  jury 
to  apply  the  doctrine  of  comparative  negligence  in  favor  of 
the  plaintiff,  if  they  should  find  his  negligence  amounted  to  a 
want  of  "ordinary  care"  or  according  to  its  legal  sense  "or- 
dinary negligence." 

Complaint  is  also  made  tliat  the  court  refused  some  of 
the   instructions    asked   by   the  appellant,   and   improperly 
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modified  others  before  giving  them.  Under  the  anthor- 
itj  of  the  Peun.  Co.  v.  Conlan,  101  111.  106,  the  court  very 
properly  refused  each  and  every  instruction  not  given  to 
the  jury,  astliey  inform  the  jury  that  certain  facts  th^in  re- 
cited, if  found  to  exist  would  per  se  constitute  gross  negli- 
gence on  the  part  of  the  plaintiff.  Courts  will  not  undertake 
to  tell  the  jury  that  certain  facts  constitute  negligence.  It  is 
their  province  to  inform  the  jury  of  the  measure  of  care  re- 
quired, and  that  a  failure  in  that  regard  is  negligence,  and 
leave  to  them  the  question  whether  the  parties  or  either  of 
them  are  negligent  under  the  facts  as  they  shall  appear  from 
the  evidence.  We  do  not  now  propose  to  state  what  impres- 
sion the  evidence  makes  upon  our  minds  as  to  the  negligence 
of  the  parties  hereto,  but  reverse  the  judgment  and  remand 
the  cause  for  the  errors  indicated. 

Judgment  reversed. 


Daniel  W.  Flynn  et  al. 
City  of  Galesburg. 

1.  License  to  keep  drah  shop— Duty  op  saloon  keeper. — A  li- 
ceDse  to  keep  a  dram  shop  legalizes  sales  of  liquor  to  some  persons  but  not  to 
all  and  the  law  imposes  upon  the  saloon  keeper  the  duty  of  determining  for 
himself  at  his  peril,  the  competency  of  parties  to  buy. 

2.  Discretion  of  aobnt — Principal  liable  in  case  of  illegal 
SALE. — An  agent  employed  by  a  saloon  keeper  to  sell  liquor  in  the  course 
of  trade,  is  placed  in  a  position  where  he  is  necessarily  called  upon  to  exercise 
a  discretion  in  determining  the  legality  of  every  proposed  sale,  and  it  must 
be  held  that  in  passing  upon  such  questions  and  determining  the  fact,  ac- 
cording to  his  best  judgment  he  is  acting  within  the  authority  confened 
upon  him  and  within  the  scope  of  his  employment. 

3.  Exclusion  of  evidence. — In  this  case,  as  appellee  only  claimed  the 
minimum  penalty  under  the  law,  the  exclusion  of  the  proposed  evidence 
worked  no  injury. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
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Arthur  A.  Smith,  Judge,  presiding.    Opinioa  filed  Febru- 
ary 9,  1883. 

The  city  commenced  this  proceeding  to  recover  from  the 
appellants  the  penalty  named  in  an  ordinance  of  the  city  as 
follows: 

"Whosoever,  with  or  without  a  license,  shall  sell  any  intox- 
icating drink  to  any  minor  without  the  written  consent  of  his 
parents  or  guardian,  shall  be  subject  to  a  penalty  of  not  less 
than  fifty  dollars." 

Upon  the  trial  in  the  circuit  court  the  case  of  the  plaintiff 
below  consisted  of  the  following  stipulation: 

City  of  Galesburg  v.  Flynn  &  Merrick.  In  Circuit  Court, 
Feb.  term,  A.  D.  1882. 

1.  It  is  hereby  agreed  and  stipulated  between  F.  F.  Cooke, 
attorney  for  the  defendants,  and  George  Prince,  attorney  for 
the  city,  that  if  Frank  Hatchett  were  present  at  this  term  of 
court  and  duly  sworn  on  the  trial  of  this  cause  he  would  tes- 
tify that  on  the  fourth  day  of  July,  1881,  he  purchased  of 
James  Clark,  a  bartender  for  Flynn  &  Merrick,  at  their  place 
of  business  in  .the  city  of  Galesburg,  a  glass  of  intoxicating 
liquor,  and  drank  the  same  in  their  place  of  business. 

2.  That  if  the  father  of  Frank  Hatchett  were  here  on  the 
trial'of  the  above  cause  and  duly  sworn,  that  he  would  testify 
on  the  trial  of  the  above  cause  that  he  never  gave  Frank 
Hatchett  either  verbal  or  written  permission  to  purchase  and 
drink  intoxicating  liquors,  or  ever  gave  any  person  written  or 
verbal  permission  to  sell  Frank  Hatchett  intoxicating  liquor, 
and  that  he  would  further  swear  that  Frank  Hatchett  was,  on 
the  fourth  day  of  July,  1881,  under  twenty-one  years  of  age. 

(Signed)         F.  F.  Cooke,  attorney  for  defendants. 

Geo.  W.  Pbinob,  attorney  for  plaintiff. 
And  the  testimony  of  D.  W.  Flynn,  who  stated:  *'lam 
one  of  the  defendants.    James  Clark  was  in  our  employ  as 
barkeeper  July  4,   1881,  and  was  engaged  in  selling  liquor 
for  us  that  day  behind  our  bar." 

The  defendants  then  proved  that  they  were  in  partnership 
ill  the  saloon  business,  and  that  Clark  was  in  the  employ  of 
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the  firm  July  4,  1881  and  offered  to  prove  that  when  they 
employed  Clark  as  bartender  they  believed  him  to  be  a  man 
of  discretion  and  prndeDce  in  the  business,  and  that  they  in- 
structed him  not  to  sell  liquor  to  minors,  and  that  the  sale  to 
the  minor,  Frank  Hatchett,  was  made  by  Clark  without  their 
knowledge  or  consent 

Upon  the  statement  of  counsel  for  the  city  that  the  plaint- 
iff only  sought  to  recover  the  minimum  penalty  of  fifty  dol- 
lars, the  court  excluded  this  offered  proof. 

This  action  of  the  court  raises  the  principal,  if  not  the  only 
question  in  the  case. 

Mr.  FoBBBST  F.  CooKR,  for  appellants;  that  evidence  that 
appellants  had  expressly  instructed  their  agent  not  to  sell  liq- 
uor to  minors,  was  proper  in  mitigation  of  damages,  cited 
Keedy  v.  Howe,  72  111.  133;  Anderson  v.  State,  22  Ohio,  305; 
Miller  V.  State,  5  Ohio,  275;  Commonwealth  v.  Putnam,  4 
Gray,  16;  Commonwealth  v.  Nichols,  10  Met.  259;  Barnes  v. 
State,  19  Can.  399;  Lane  v.  Scate,  24  Ind.  131;  Penny boker 
V.  State,  2  Blackf.  484;  Hipp  v.  State,  5  Blackf.  149. 

Suits  of  this  kind  are  quasi  criminal  actions:  Wiggins  v. 
Chicago,  68  111.  372;  Naylor  v.  Galesburg,  66  ill.  287. 

As  to  the  indictment:  4  Wharton  Am.  Crim.  Law.  §  379. 

As  to  burden  of  proof:  Abbott's  Trial  Ev.  771;  Great 
Western  R.  R.  Co.  v.  Bacon,  30  111.  352. 

Mr.  Georgb  W.  Pbtnce,  for  appellee;  that  the  principal 
was  liable  even  though  he  had  expressly  forbidden  his  agent 
to  sell  to  minors  and  had  no  knowledge  of  the  acts,  cited  Mnl- 
linix  V,  The  People,  76  111.  213;  Keedy  v.  Howe,  72  111.  136. 

This  is  a  civil  suit  and  to  be  governed  by  the  rules  laid 
down  in  such  cases:  Graubner  v.  Jacksonville,  50  111.  87; 
Iloyer  v.  Town  of  Macontah,  59  111.  137;  Town  of  Partridge 
v.  Snyder,  78  111.  522;  Johnson  v.  Barber,  5  Gilm.  425;  Tuller 
V.  Voight,  18  111.  285;  Moir  v.  Hopkins,  16  111.  313. 

It  is  the  duty  of  a  licensed  seller  to  see  that  the  party  to 
whom  he  sells  is  authorized  to  buy,  and  if  he  sells  without  this 


Second  District — December  Term,  1882.  203 

Flynn  et  al.  v.  City  of  Galesburgr. 

knowledge  he  does  bo  at  bis  peril:  McOiitcIieou  v.  The  Peopie, 
69  111.  604;  Mapes  v.  The  People,  69  111.  523. 

As  to  burden  of  proof:  Harbangh  v.  Monmouth,  74  111.  367; 
Farmer  v.  The  People,  77  IlL  324;  Gunnarsolm  v.  Sterling, 
92  111.  574. 

PiLLSBUBY,  P.J.  The  defendants  were  enga^^ed  in  the  re- 
tail liquor  business,  having  a  license  to  keep  a  dram  shop. 
This  license  conferred  no  authority  upon  them  to  sell  such 
liquor  to  minors.  Every  sale  made  by  them  over  their  bar 
in  the  general  course  of  their  business  may  or  may  not  be  legal 
according  to  the  character  of  the  purchaser. 

Their  license  legalized  sales  of  liquor  to  some  persons  but 
not  to  all,  and  the  law  imposed  upon  them  the  duty  of  deter, 
mining  for  themselves  at  their  peril,  that  every  one  purchas- 
ing liquor  of  them  belonged  to  that  class  of  persons  to  whom 
they  could  lawfully  sell.  McGutcheon  v.  The  People,  69  III. 
604. 

They  must  in  every  instance  judge  correctly  or  liability  at- 
taches. This  danger  of  incurring  legal  liability  on  the  part  of 
the  liquor  dealer  for  illegal  sales,  made  through  mistake  as  to 
the  competency  of  the  party  to  buy,  and  of  his  right  to  sell, 
even  when  actuated  by  the  best  intentions  and  exercising  the 
soundest  judgment  and  highest  diligence  not  to  be  deceived, 
is  an  incident  of  the  business  in  which  he  freely  engages  and 
a  burden  which  he  voluntarily  assumes. 

The  appellants  being  aware  that  the  nature  of  their  busi- 
ness required  the  exercise  of  great  care  and  diligence  to  avoid 
liability  through  a  mistaken  judgment  as  to  the  character  of 
the  purchasers  of  liquor  of  them,  employed  Clark  to  conduct 
their  business  under  their  license  and  invested  him  with  the 
authority  to  sell  liquor  to  all  persons  calling  for  it  to  the  same 
extent  as  they  lawfully  might  do.  Their  instructions  to  him 
not  to  sell  liquor  to  minors  were  simply  directions  to  him  to 
obey  the  law  in  that  regard. 

They  forbade  him  to  sell  liquor  to  minors.  So  did  the  law. 
His  duty  was  no  more  clearly  defined  nor  made  any  more  im- 
perative by  such  instructions  or  commands. 


204  Appellate  Courts  of  Illinois. 


Supervisors  of  McHeniy  Co.  v.  The  People  ex  rel. 


Under  his  emplo}- ment  to  sell  liquor  over  their  counter  in 
the  general  course  of  their  trade,  he  was  placed  in  a  position 
by  them  where  he  was  necedsarily  called  upon  to  exercise  a 
discretion  in  determining  the  legality  of  every  proposed  sale, 
and  it  must  be  held  that  in  passing  upon  such  a  question  and 
in  the  determination  of  the  fact  according  to  his  best  judg- 
ment he  was  acting  within  the  authority  conferred  upon  him 
and  within  the  scope  of  his  employment.  As  was  said  in  Mc- 
Cutcheon's  case,  sujpra^  "  tlie  agent  had  no  license  to  sell  to 
any  one,  and  it  is  only  lawful  for  him  to  do  so  in  the  name  and 
by  the  authority  of  his  principal,  and  the  presumption  must 
be  deemed  conclusive,  the  agent  or  servant  acted  within  the 
scope  of  his  authority  in  making  the  sale." 

It  was  not  proposed  to  prove  that  the  instructions  given  to 
Clark  were  not  to  sell  liquor  to  Frank  Hatchett,  as  he  was  a 
minor,  thereby  taking  from  the  agent  all  discretion  in  the 
premises,  nor  to  show  that  Clark  had  sold  to  him  knowing 
him  to  be  a  minor,  and  we  do  not  express  any  opinion  upon  tlie 
eflect  such  facts  would  produce,  did  they  appear  in   the  case. 

As  the  appellee  only  claimed  the  minimum  penalty  under 
the  ordinance,  the  exclusion  of  the  proposed  evidence  worked 
no  injury  to  the  appellants. 

We  see  no  error  calling  for  a  reversal  of  the  judgment,  and 

the  order  will  be 

Judgment  affirmed. 


The  Boabd  op  Supervisors  of  McHenry  Coukty 

V. 

The  People  ex  rel.,  etc 

1.  Building  op  bridos  by  a  town  undbb  bbction  111— Mandaicus. 
— Where  a  town  builds  a  bridge  by  Tirtue  of  section  111,  wx»^\a  and  pays 
for  it  out  of  funds  raised  by  the  town,  there  is  no  legal  duty  resting  upon 
the  county  to  re-imburse  such  town  for  one  half  of  the  cost  thereof. 
Therefore  at  the  time  of  the  filing  of  the  petition  herein  and  the  granting  of 
the  writ,  there  was  no  such  clear  right  to  a  writ  of  mandamus  as  authorized 
the  court  to  award  it* 


V. 
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Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  C.  W.  Uptojst,  Judge,  presiding.  Opinion  tiled  February 
9,  1883. 

The  comraisaioners  of  highways,  the  relat)r9,  in  July,  1880, 
decided  to  build  a  bridge  across  Fox  river  ou  the  public  high- 
way that  leads  from  the  village  of  Mellenry  in  said  township 
and  county  to  Wankegan,  and  upon  investigation  ascertained 
that  the  probable  cost  of  such  bridge  would  be  about  $7,500. 

This  being  a  larger  sum  than  could  be  raised  by  taxation 
upon  a  single  year's  assessment  upon  the  taxable  property  of 
the  township,  the  relators  on  the  22d  day  of  July  presented 
a  petition  to  the  supervisor  of  the  town  of  McHenry,  signed  by 
themselves  as  commissioners  of  highways  and  twenty-tive  free- 
holders of  the  town,  praying  him  to  call  a  8[>ecial  town  meet- 
ing to  vote  upon  the  proposition  to  borrow  the  sum  of  $7,- 
500,  to  construct  the  bridge.  A  special  town  meeting  was 
called  for,  and  held  upon  the  14th  day  of  August,  1880,  when 
the  proposition  to  borrow  such  sum  was  carried  by  a  vote  of 
sixty-three  in  favor  of  it,  to  six  against  it.  Thereupon  the 
relators  advertised  that  sealed  proposals  would  be  received 
from  contracting  bridge^bnilders  for  the  construction  of  such 
bridge,  which  would  be  opened  on  the  10th  day  of  September, 
1880.  They  met  upon  that  day,  opened  and  examined  tho 
bids,  and  adjourned  to  the  next  day,  when  they  decided  to 
award  the  contract  to  Cunningham  &  Keepers,  the  proprie- 
tors of  the  Milwaukee  Bridge  and  Iron  Works,  and  on  that 
day  a  contract  was  entered  into,  by  which  said  Cunningham 
&  Keepers  agreed  to  construct  a  wrought  iron  bridge,  ac- 
cording to  certain  specifications,  and  have  the  same  completed 
and  ready  for  public  travel  by  the  1st  of  February  then  fol- 
lowing, for  which  they  were  to  receive  the  sum  of  $8r,U00,  pay- 
able in  monthly  installments,  of  seventy-live  per  cent,  of  the 
monthly  estimates,  and  all  balances  fully  paid  as  soon  as  the 
bridge  was  completed.  The  bridge  was  constructed  under 
this  contract,  and  tnmed  over  to  the  relators  between  the  5th 
and  10th of  January,  1881,  and  paid  for  by  them  from  the  pro- 
ceeds of  the  bonds  issued  under  the  election  of  August  14th. 
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On  the  1 1th  of  September,  the  day  of  letting  the  contract,  the 
relators  prepared  the  following  petition  to  the  appellants 
though  dated  of  the  7th,  which  was  presented  to  them  on 
the  14th  at  their  September  meeting: 

"  To  the  Board  of  Supervisors  of  the  county  of  McHenry, 
in  the  State  of  Illinois. 

"The  undersigned,  commissioners  of  highways  of  the  town 
of  McHenry,  in  said  county,  would  represent  that  a  bridge  is 
necessary  to  be  built  over  Fox  river  where  the  same  is  inter- 
sected by  the  highway  leading  from  McHenry  to  "Waukegan, 
in  said  town.  That  the  cost  of  building  said  bridge  will  be 
eight  thousand  two  hundred  dollars,  which  would  be  an  un- 
reasonable burden  to  said  town,  and  more  than  can  be  raised 
in  one  year  by  ordinary  road  taxes  therein,  the  amount  raiseil 
by  said  taxes  being  only  two  thousand  nine  hundred  fifty-two 
dollars  and  ninety-six  cents  (2,952.96),  wherefore  the  said 
commissioners  of  highways  hereby  petition  you  for  an  appro- 
priation of  four  thousand  one  hundred  dollars  (4,100),  from 
the  county  treasury  to  aid  in  building  said  bridg&  Dated  at 
McHenry,  111.,  the  7th  day  of  Sept.,  1880.  Simeon  Colville, 
Castor  Adams,  Martin  Walsh,  Com'rs  of  Highways." 

At  that  meeting  the  petition  was  referred  to  a  committee, 
with  instructions  to  report  at  December  meeting.  At  that 
meeting  no  other  proceedings  appear  to  have  been  taken  ex-, 
cept  to  appoint  a  special  committee  to  consider  said  petition. 
On  January  7th,  at  a  special  meeting,  the  committee  reported 
that  they  went  to  McHenry  and  found  an  iron  bridge  so  nearly 
completed  that  the  supervisor  informed  them  that  it  would 
be  ready  to  turn  over  to  the  township  authorities  by  the  8th 
of  that  month,  and  that  the  proceedings  of  the  town  had  witli 
reference  to  borrowing  the  money  to  build  the  bridge,  ap- 
peared to  be  regular,  and  that  such  report  was  submitted  with- 
out recommendation.  The  appellant  thereupon  refused  the 
prayer  of  the  petitioners,  the  relators.  On  the  7th  of  Septem- 
ber, 1881,  relators  filed  their  petition  for  a  mandamus  in  the 
Circuit  Court  of  McHenry  county  against  the  appellant,  to 
compel  it  to  appropriate  the  sum  of  $4,100  from  the  connty 
treasury,  as  asked  in  the  petition  presented  to  it     The  cause 
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was  heard  upon  petitions,  answers  and  proofs,  when  the  court 
pro  forma^  awarded  the  writ  and  the  supervisors  appealed. 

Mr.  Ira  R.  Curtis,  Mr.  A.  B.  Coon,  and  Messrs.  T.  D. 
&  R  D.  Murphy,  for  appellant;  that  a  demand  and  refnsa^ 
before  a  writ  of  peremptory  mandamus  can  issue,  are  con- 
sonant with  reason,  justice  and  law,  cited  Dillon  on  Corpora- 
tions, §§  696,  697;  Angell  &  Ames  on  Corporations,  §  707; 
R  R  Co.  V.  Plummer,  37  Cal.  354;  U.  P.  R  R  Co. 
V.  Davis  Co.  6  Kan.  256;  State  v.  Saline  Co.  45  Mo.  242; 
Macoupin  Co.  v.  The  People,  58  111.  196. 

Wlien  the  legislature  seeks  to  grant  the  right  of  taxation 
to  anj  other  than  to  corporate  authorities  and  for  corporate 
purposes,  it  transgresses  its  power:  The  People  v.  Mayor,  51 
III.  17;  The  People  v.  Salmon,  51  111.  57;  The  People  v.  The 
Common  Council,  etc.  51  111.  58;  Howard  v.  St.  Clair  Co. 
51  III.  130;  Livingston  v.  Wider,  53  111.  302;  Sleight  v.  The 
People,  74  111.  50;  Marshall  v.  Silliman,  61  111.  218;  Madi- 
son  Co.  r.  The  People,  58  111.  456;  Decker  v.  Hughes,  68 
111.  42;  R  R  Co.  v.  City  of  Sparta,  77  111.  600;  S.  &  I.  S. 
R  R  Co.  V.  Co.  Clerk,  74  111.  27;  Hundley  v.  Lincoln  Park 
Com'rs,  67  111.  665. 

Mr.  Wm.  Barge  and  Mr.  B.  N.  Smith,  for  appellee;  cited 
R  S.  1881,  963;  Laws  1879,  p.  208,  §  110;  The  People  v.Su- 
pervisors,  100  111.  640. 

If  the  highway  commissioners  have  the  discretion  to  say 
\ivhether  a  bridge  is  necessary  or  not,  the  court  has  no  power 
to  review  their  judgment:  Brush  v.  Carbondale,  78  111.  74; 
!Eyman  v.  The  People,  1  Gilm.  4;  Garlinghouse  v.  Jacobs, 
29  N.  r.  297;  Kingman  v.  Co.  Com'rs,  6  Cushing,  306. 

Jurisdiction  can  not  be  conferred  upon  a  court  by  the  ap- 
pearance or  consent  of  the  parties  where  the  court  has  not 
jurisdiction  of  the  subject-matter:  Williams  v.  Blankenship, 
12  111.  122;  Evndolph  Co.  v.  Ralls,  18  111.  29;  Ginn  v. 
Kogers,  4  Gilm.  131. 

PiLLSBURT,  P.  J.    Sections  110  and  111  of  the  Eoad  and 
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Bridge  Law  of  1879,  Laws  of  1879,  page  253,  provide  two  dif- 
ferent modes  of  build in^  necessary  bridges  when  the  cost  will 
exceed  the  amoant  of  money  that  can  be  raised  in  any  one 
year  npon  the  taxable  property  of  the  town. 

When  the  entire  cost  of  the  proposed  bridge  would  be  an 
unreasonable  burden  npon  the  town,  the  town  can,  after  pro- 
viding funds  for  one  half  the  cost,  apply  to  the  county  board, 
under  Sec.  110,  to  appropriate  the  other  half,  which  being  done, 
the  funds  thus, raised  are  to  be  expended  by  and  under  the 
joint  control  of  the  commissioners  of  highways  of  the  town 
and  two  persons  appointed  by  the  county  board.  But  when 
the  town  is  able  to  bear  the  whole  cost  of  the  bridge  without 
creating  a  burden  of  debt  upon  it  that  would  be  unreasonab'e 
although  the  amount  required  is  more  than  can  be  raised  in 
any  one  year.  Sec.  Ill  makes  it  the  duty  of  the  commissioners 
of  highways  to  take  the  necessary  steps  to  have  a  special  town 
meeting  called,  and  have  a  vote  taken  by  ballot  upon  the 
proposition  to  borrow  the  money  to  construct  the  bridge.  If 
the  vote  is  in  favor  of  the  proposition,  then  town  bonds  are  to 
be  issued  and  sold,  as  required  by  the  necessities  of  the  town 
officers  in  the  prosecution  of  the  work.  According  to  this 
method  the  entire  work  is  under  the  supervision  and  control 
of  the  town  authorities,  and  they  adopt  the  specifications  and 
plan  for  the  bridge,  enter  into  contracts  for  its  construction, 
and  expend  the  money  as  to  them  may  seem  best  for  the  in- 
terest of  the  town. 

In  this  case  the  relators  decided  that  the  bridge  was  neces- 
sary, and  that  its  probable  cost  would  be  about  $7,500,  and 
that  the  bridge  should  be  built  under  the  provisions  of  Sec. 
Ill,  and  the  amount  required  being  more  than  could  be  raised 
in  one  year  by  taxation,  they  proceeded  to  have  a  special  town 
meeting  called  at  which  the  electors,  by  a  vote  of  sixty-three 
to  six,  approved  of  their  action  in  the  premises,  and  volunta- 
rily assumed  the  burden  of  the  entire  cost  of  the  proposed 
work.  The  relators  then  let  the  contract  for  the  bridge  and 
bound  themselves  to  expend  the  money  according  to  the  terms 
of  that  contract.  The  bridge  was  built  under  their  supervis- 
ion alone,  and  they  accepted  it  and  paid  for  it  with  the  funds 
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realized  from  a  sale  of  the  bonds  of  the  town.  The  prelim- 
inarj  steps  np  to  and  including  the  letting  of  the  contract  for 
the  constrnction  of  the  bridge,  were  all  taken  before  the  peti- 
tion to  appellant  for  aid  was  presented  to  it,  and  the  work 
proceeded  under  the  direction  of  relators  daring  the  time  the 
county  board  was  investigating  the  merits  of  thqir  applica- 
tion. By  this  action  of  tl)e  relators- the  county  board  was  de- 
prived of  the  right  secured  to  it  by  Sec.  llOof  the  statute  to 
have,  by  the  persons  to  be  appointed  by  the  board,  the  joint 
control  and  expenditure  of  the  money  raised  for  such  pur- 
pose. 

This  right  was  a  substantial  one,  and  the  county  board 
oonld  not  be  deprived  of  it  without  its  consent,  by  any  act  of 
the  relators  in  determinincr  beforehand  the  particular  manner 
in  .which  the  funds  should  be  expended,  without  consultation 
with  the  representatives  of  the  county  board.  In  case  the 
county  should  make  an  appropriation  to  aid  the  town,  it  is  as 
much  interested  in  the  proper  expenditure  of  that  portion 
of  the  money  raised  by  the  town,  as  it  is  in  that  portion  ap« 
propriated  by  itself,  for  upon  the  economy  exercised  in  ex- 
pending the  former  will  depend  the  amount  of  the  surplus 
of  the  latter  that  is  to  be,  under  the  statute,  returned  to  the 
county  treasury. 

But  it  is  urged  that  the  county  board  should  have  made 
the  appropriation  at  its  September  meeting  and  should  not 
take  advantage  of  its  own  delay.  It  will  be  noticed  that  the 
petition  presented  to  the  board  does  not  contain  the  statement 
that  the  town  had  provided  one  half  the  funds  necessary  to 
complete  the  work,  neither  does  it  appear  that  any  proof  was 
offered  before  the  board  to  aid  the  petition  in  that  regard,  and 
it  would  seem  that  as  the  board  was  not  obliged  to  make  the 
appropriation  in  the  absence  of  such  fact  appearing  to  it  in 
acme  way,  and  a  reference  to  a  committee  to  ascertain  the  rights 
and  dnties  of  the  board,  was  but  a  proper  exercise  of  the  pow- 
ers possessed  by  it  to  carefully  guard  the  financial  interests 
of  the  county.  The  delay  to  act  finally  upon  the  petition  does 
not  seem  unreasonable  under  the  circumstances  of  this  case. 
This  case  is  clearly  distinguishable  from  tliat  of  The  People 

.    Vol.  XIL    14. 
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V.  Iroqnois  Comity,  100  III.  640,  as  there,  the  town  bein^  qd- 
able  to  bnild  the  bridge  without  aid  from  the  connty,  inetl- 
tnted  proceedings  exclusively  under  Sec  110,  and  did  nothing 
prejudicial  to  the  rights  of  the  county  to  have  a  voice  in  the 
expenditure  of  the  funds  raised  to  construct  the  bridge. 

We  hold,  then,  that  where  a  town  builds  a  bridge  by  viitne 
of  the  provisions  of  Sec  111,  accepts  and  pays  for  it  out  of 
funds  raised  by  the  town,  there  is  no  legal  duty  resting  upon 
the  county  to  re-imburse  such  town  for  one  half  of  the  cost 
thereof.  At  the  time  of  filing  the  petition  herein,  and  the 
granting  of  the  writ  there  was  no  such  clear  right  to  a  writ 
of  mandamus  as  authorized  the  court  to  award  it. 

The  judgment  of  the  court  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Boabd  of  Supebvisobs  of  Kendall  County 

V. 

The  People  ex  bel,  Commissionebs  of  Highways 

OF  Bbistol. 

1.     BOADS  Ain>  BKinOES— FlKDIKG  OF  HTGHWAT  COMMI86IOKBRS»  WHEK 

coNCLUBtYB. — The  findings  of  highway  coTnmissionerSy  as  to  those  matters 
relating  to  roads  and  bridges,  which  are  placed  by  the  statute  under  tl  eir 
exclusive  control  and  jurisdiction,  establish  the  existence  of  the  facts  as  they 
have  determined  them  to  be. 

2.  Same. — ^The  finding  of  the  commissioners,  as  to  the  necessity  of  a 
bridge,  would  conclude  the  county  board  of  supervisors,  and  the  determina- 
tion that  the  construction  of  such  bridge  would  be  an  unreasonable  burden 
upon  the  town  would  probably  have  the  like  effect,  but  upon  the  question 
whether  a  town  has  raised  one  half  the  necessary  funds  for  completing  the 
proposed  work,  the  finding  of  the  commissioners  would  not  preclude  the 
county  board  of  supervisors  and  the  courts  from  inquiring  into  the  existence 
of  sach  fact. 

3.  Practice— What  petition  for  mandamus  should  allbqb. — It 
is  essential  that  a  petition  for  a  mandamus  against  a  county  board  to  compel 
them  to  furnish  aid  to  build  a  bridge,  should  allege  that  the  town  had  raised 
one  half  of  the  necessary  funds*  •  Such  allegation  can  be  tiaversed  by  denial 
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in  the  answer,  and  if  Ihe  issue  thus  made  be  found  for  defendant  or  ad. 
mitted  bj  demurrer,  a  mandamus  ought  to  be  refused. 

4.  Denial  op  leats  to  amend — Peremptory  writ. — ^Tn  this  case, 
the  demurrer  was  sustained  to  the  whole  answer  and  the  defendants  were 
denied  leave  to  amend  and  a  peremptoxy  writ  awarded.  This  was  error. 
If  the  demurrer  was  sustained  to  the  answer  because  some  issues  therein 
tendered  were  deemed  immaterial,  the  court  is  of  opinion  that  respondent 
should  have  been  permitted  to  amend  the  answer  in  that  regard. 

Appeal  from  the  Circuit  Court  of  Kendall  countv:  the  Hon. 
O.  W.  Uptom,  Judge,  presiding.  Opinion  filed  February  9, 
1883. 

The  relators  filed  their  petition  for  a  mnndamus  against  the 
Board  of  Supervisors  of  Kendall  county  to  the  January  terra, 
1882,  of  the  circuit  court,  averring  that  they  had,  at  the  Sep- 
tember meeting  of  said  board,  1881,  presented  a  petition  to 
the  county  board  in  which  it  was  stated  that  a  bridge  was 
needed  across  Fox  river,  on  the  highway  leading  from  Tork- 
ville  to  Bristol,  and  that  the  cost  thereof  would  be  about  $12,- 
000,  that  the  same  would  be  an  unreasonable  harden  upon  the 
town,  etc.,  and  asking  for  an  appropriation  of  $6,000  to  aid 
the  town  in  building  said  bridga  That  such  petition  wrvS 
denied,  and  at  the  December  meeting,  1881,  of  said  board  of 
Bopervisors,  the  relators  presented  another  petition  in  whiclx 
it  was  stated  that  they  had  found,  upon  further  examination, 
that  it  would  cost  $20,000  to  build  such  bridge,  their  former 
estimate  being  too  low,  and  such  cost  would  be  an  unreason- 
able burden  upon  the  town;  that  they  were  then  engaged  in 
bnilding  such  bridge,  and  asking  for  a  committee  to  assist 
them  in  supervising  the  same.  That  an  election  had  been 
held  in  said  town  in  due  form  of  law,  under  Sec.  Ill  of  the 
Boad  and  Bridge  Act  of  1879,  to  borrow  money  with  which  to 
bnild  said  bridge,  and  that  they  have  on  hand  funds  by  virtue 
of  said  proceedings  sufficient  to  pay  one  half  of  the  expense 
of  building  said  bridge,  and  that  the  cost  of  the  same  would 
be  more  than  could  be  raised  by  taxation  in  one  year,  etc. 

Kelators  aver  that  the  facts  stated  in  the  last  mentioned  pe- 
tition to  the  county  board  are  true  in  substance  and   in  fact, 
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and  insist  that  thej  are  within  the  provisions  of  Sec.  110  of  the 
act  of  1879,  entitling  them  to  coiintj  aid  in  completing  sucli 
bridge. 

The  defendant  answered  denying  all  the  material  allega- 
tions in  the  petition,  and  avers  that  the  pretended  election, 
under  which  the  money  was  raised  by  the  town,  was  not  held 
in  pursuance  of  law,  and  denies  that  the  majority  of  the  elect- 
ors voted  to  borrow  the  money  as  alleged,  and  denies  that  the 
relators  had  on  hand  sufficient  funds  to  pay  one  half  of  the  ex- 
pense of  building  the  bridge;  and  further  avers,  that  the  re- 
lators had  undertaken  to  build  said  bridge  at  the  expense  of 
the  town,  and  had  let  the  contract  for  the  completion  of  it, 
and  the  greater  portion  of  the  work  under  the  contract  had 
been  completed.  A  demurrer  was  interposed  to  this  answer 
and  sustained  j>r(?  j^or/Tia  by  the  court,  and  overruling  a  mo- 
tion by  the  defendant  for  leave  to  amend  the  answer,  the  court 
awarded  a  peremptory  mandamus  against  the  county  board, 
and  it  brings  the  record  here  by  appeal. 

Mr.  A.  J.  Hopkins  and  Mr.  N.  J.  Aldrioh,  for  appellant; 
cited  The  People  v.  Holden,  82  111.  98;  Nispel  v.  Laparle, 
74  111.  306;  The  People  v.  Supervisors,  47  111.  256;  Arenz  v. 
Weir,  89  111.  258. 

Upon  the  argument  of  a  demurrer  the  court  will,  notwith- 
standing the  defect  of  the  pleading  deranrred  to,  give  judg- 
ment against  the  party  whose  pleading  was  first  defective  in 
substance:  Ohitty  on  Pleading,  16th  Am.  Ed.  701;  Puter- 
baugh  Com.  Law  Practice,  267;  Cook  v.  Graham,  3  Cranch, 
229. 

Petition  for  mandamus  under  present  practice  stands  for  the 
declaration,  and  all  averments  must  be  made  with  certainty: 
The  People  v.  Glann,  70  111.  232;  The  People  v.  Davis,  93 
111.  133;  Stephen  on  Pleading,  133;  Hiorh  on  Extraordinary 
Legal  Remedies,  §§  449,  460;  State  v.  Everett,  62  Mo.  89; 
The  People  v.  Village  of  Crotty,  93  111.  180. 

Appellant  had  aright  to  amend  its  answer:  Springfield  v. 
Com'rs,  10  Pickering,  58;  Com'rs  v.  The  People,  38  III.  350; 
Drake  v.  Drake,  83   III.  526;   Empire  Fire  Ins.  Co.  v.  Real 
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Estate  Trust  Co.  1  Brad  well,  891;    State  v.  School  Com'rs,  9 
Wis.  200;  East  St.  L.  v.  Trustees,  6  Brad  well,  138. 

A  portion  of  the  citizens  of  a  connty  at  an  election,  confined 
to  them  and  from  which  the  other  citizens  are  excluded,  can 
not  impose  a  debt  upon  the  county:  Madison  Co.  v.  Tiie 
People,  58  111.  463;  Marshall  v.  Silliman,  61  111.  224;  Livings- 
ton Co.  V.  Weider,  64  111.  427;  Lovingston  v.  Wider,  53  111. 
302;  The  People  v.  Canty,  55  111.  83;  Harward  v.  St.  Clair 
Drain  Co.  61  111.  131;  The  People  v.  Mayor,  51  111.  68. 

Mr.  EnoBNE  Canfield  and  Mr.  R  P.  Goodwin,  for  appel- 
lee; cited  Laws  of  1879,  p.  281. 

As  to  geographical  features,  that  the  court  will  take  judi- 
cial notice  of:  U.  S,  v.  LaYengence,  8  Dall.  297;  Peyroux  v. 
Howard,  7  Pet.  342;  Trenier  v.  Steward,  65  Ala.  458;  Mc 
Donald  v.  R.  R.  Company,  34  N.  Y.  397;  Montgomery  v. 
Plank  Road,  31  Ala.  76;  Harris  v.  O'Longhlin,  6  Irish  Eq. 
R  614;  Whyte  v.  Rose,  4  P.  &.  D.  199;  Deybel's  case,  4  B. 
&  A.  242;  R  v.  Isle  of  Ely,  15  Q.  B.  827;  R  v.  Maurice,  16 
Q.  B.  908;  Lyell  v.  Lapeer,  6  McLean,  446;  U.  S.  v.  John- 
son,  2  Sawyer,  482;  Gboding  v.  Appleton,  22  Me.  453;  Ham 
V.  Ham,  39  Me.  363;  Eeyser  v.  Coe,  37  Conn.  597;  Winnipis- 
eogee  Lake  Co.  v.  Young,  40  N.  H.  420;  State  v.  Powers,  25 
Conn.  48;  Com'rs  v.  Spitler,  13  Ind.  230;  Buckinghouse  v. 
C^regg,  19  Ind.  401;  Buchanan  v.  Whitham,  36  Ind.  257; 
Hinckley  v.  Beckwith,  23  Wis.  328;  Wright  v.  Hawkins,  28 
Tex.  462;  Brown  v.  Elms,  10  Humph.  135;  King  v.  Kent, 
29  Ala.  542;  Tlie  People  v.  Robinson,  17  Cal.  363;  Martin  v. 
Martin,  51  Me.  366;  State  v.  Tootte,  2  Harring,  541;  Ind.  R 
R  Co.  V.  Case,  15  Ind.  42;  Harding  v.  Strong,  42  111.  148; 
Price  V.Page,  24  Mo.  65;  Seighert  v.  Stiles,  39  Wis.  533; 
Cash  V.  Clark  Co.  7  Ind.  227;  Mossman  v.  Forrest,  27  Ind. 
233;  Cnmmings  v.  Stone,  13  Mich.  70;  Tewksberry  v.  Schu- 
lenberg.  41  Wis.  584. 

A  township  or  county  that  neglects  its  duty  in  regard  to 
highways  may  be  compelled  by  the  interference  of  the  State 
and  on  State  account  to  perform  snch  duty:  Cooley  on  Taxa- 
tion, 94,  114,  214,  524,478;  Harwich  v.  Com'rs,  18  Pick.  60; 
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Hingham  &  Qaincy  Co.  v.  Norfolk  Co.  6  Allen,  353;  Salem 
V.  Essex  Co.  100  Mass.  282;  Commonwealth  v.  Newbury- 
port,  103  Mass.  129;  Watervillev.  Kennebec  Co.  59  Me.  80; 
Shaw  V.  Dennis,  5  Gilm.  405;  Cambridge  v.  Lexington,  17 
Pick.  222;  Att'y  Gen.  v.  Cambridge,  16  Gray,  247. 

That  section  110  is  not  unconstitutional:  Cooley  on  Consti- 
tutional Limitations,  207,  230,  233,283;  Fox  v.  Kendall,  97 
III.  72;  Williams  v.  Town  of  Eoberts,  88  III.  11;  Sangamon 
Co.  V.  Springfield,  68  111.  66;  Tlie  People  v.  Power,  20  111. 
187;  Harris  v.  Whiteside  Co.,  Chicago  Legal  News,  p.  93, 
Nov.  25,  1882;  Logan  Co.  v.  Lincoln,  81  111.  156. 

PiLLSBURY,  P.  J,  It  is  urged  in  support  of  the  demurrer  that 
all  the  facts  out  of  which  arises  the  duty  on  the  part  of  the 
county  board  to  make  the  appropriation  asked,  having  been  de- 
termined by  the  relators  as  averred  in  the  petition,  the  existence 
of  such  facts  can  not  be  controverted  by  the  county  board. 

It  may  be  conceded  that  as  to  those  matters  relating  to 
roads  and  bridges  which  are  by  the  statute  placed  under  the 
exclusive  control  and  jurisdiction  of  the  highway  commis- 
sioners by  the  statute,  their  findings  may  be  said  to  establish 
the  existence  of  the  fact  as  they  have  determined  it  to  be. 

Whether  a  bridge  is  necessary  at  a  given  point  is  a  ques- 
tion of  this  character,  as  it  is  made  so  by  the  express  provis- 
ions of  the  statute,  and  their  determination  that  the  construc- 
tion of  it  would  be  an  unreasonable  burden  upon  the 
town,  would,  under  the  decision  in  Com'rs  of  Belmont  v. 
Iroquois  County,  100  111.  640,  probably  have  the  like  effect  to 
conclude  the  county  board.  But  we  find  no  warrant  either  in 
the  statute  or  the  above  decision  for  holding  that  the  relators 
constitute  the  only  tribunal  having  jurisdiction  to  determine 
the  question  that  the  town  has  raised  one  half  the  necessary 
funds  for  completing  the  proposed  work,  in  any  snch  way  as 
to  preclude  the  defendant  or  the  courts  from  inquiring  into 
the  existence  of  such  fact. 

The  statute  makes  it  the  duty  of  the  commissioners  of 
highway  to  apply  to  the  county  board  for  aid  in  constructing 
such  bridge  when  such  bridge  is  necessary,  and  its  cost  will 
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he  more  than  can  be  raised  in  one  year  l>y  ordinary  taxes  i'or 
bridge  purposes,  and  it  would  be  an  unreasonable  burden 
upon  the  town  to  bear  its  entire  expense. 

These  facts  authorize  the  commissioners  of  highway  to  ap- 
ply for  the  required  aid,  but  tlie  county  board  is  not  obliged 
to  grant  the  prayer  of  the  petition  until  the  town  has  raised 
one  half  of  the  funds  necessary  to  build  the  bridge. 

We  have  no  doubt  the  county  board  has  the  right  to  inves- 
tigate and  determine  for  itself  whether  the  town  has  thus 
complied  with  the  requirements  of  the  statute,  and  if  it  be 
found  that  it  has  not,  the  board  will  be  justified  in  refusing 
the  aid  demanded.  It  is  essential  that  the  petition  for  a 
mandamus  against  the  board  should  allege  the  existence  of 
snch  fact,  and  such  allegation  is  a  traversable  one  by  a  denial 
in  the  answer.  And  if  the  issue  thus  made  be  found  for  the 
defendants  or  admitted  by  demurrer,  a  mandamus  ought  to 
be  refused.  In  this  case  the  denial  of  such  fact  in  the  an« 
8wer  is  as  broad,  full  and  explicit  as  the  averment  in  the  peti- 
tion of  its  existence. 

The  record  shows  that  the  demurrer  was  sustained  to  the 
^lole  answer,  and  the  defendants  denied  the  leave  asked  to 
amend,  and  a  peremptory  writ  awarded,  thus  showing  that  in 
the  opinion  of  the  court  no  defense  was  shown  by  the  answer. 
"We  are  of  the  opinion  that  this  was  error.  If  the  demurrer 
'was  sustained  to  the  answer  because  some  issues  therein  ten- 
dered were  deemed  immaterial,  we  think  the  court  should 
have  permitted  the  respondent  to  amend  the  answer  in  that 
regard,  and  not  have  overruled  the  entire  defense  presented. 

In  the  case  of  McHenry  County  v.  The  People,  12  Brad- 
'weU,  204,  decided  at  the  present  term,  we  have  fully  stated  our 
views  as  to  the  effect  of  the  act  of  the  relators  in  proceeding 
to,  and  in  building  the  bridge  under  the  provisions  of  Sec. 
Ill  of  the  statute,  if  they  did  so  build  it,  and  we  see  no  reason 
to  add  anything  to  what  was  there  said  upon  such  questions. 

The  judgment  of  the  court  below  in  awarding  the  peremp- 
tory writ  of  mandamus  will,  for  the  error  indicated,  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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The  People  ex  rel.  Tuenee 

V. 

Ahos  T.  Purviance, 

1.  Enforcemrnt  of  public  right,  relator  need  not  show  legal 
INTEREST  IN  RESULT. — ^Whers  the  object  of  a  proceeding  is  the  enforcement 
of  a  public  right,  the  people  are  regarded  as  the  real  party,  and  the  relator 
need  not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested  as  a  citizen  in  having  the  laws  executed  and  the  right 
in  question  enforced. 

2.  Interest  of  fubltc  in  correct  descriftion  of  real  estate — 
Taxation. — The  public  have  an  interest  in  having  every  tract  of  land  subject 
to  taxation  so  described  that  it  can  be  readily  located  from  the  description 
of  it  in  the  assessment  roll  and  in  the  proceedings  that  may  become  neces- 
sary for  the  enforcement  of  the  collection  of  the  taxes  assessed  against  it, 

3.  Duty  of  the  county  clerk  under  the  statute. — ^If  the  owner 
of  any  tract  of  land  that  can  not  be  described  except  by  metes  or  bounds, 
does  not  perform  his  duty  under  section  62  of  the  Revenue  Act  and  have 
such  tract  surveyed  and  platted,  and  such  plat  recorded,  then,  under  section 
63  it  becomes  the  duty  of  the  county  clerk  to  give  the  required  notice,  and 
in  case  of  the  refusal  of  the  owner  to  perform  such  duty  within  thirty  days, 
the  clerk  must  cause  such  survey  and  plat  to  be  made  under  his  own  direc- 
tion. 

4.  As  TO  difficulty  in  ferforhing  such  official  duty.— As  to  the 
objections  made  in  this  case  to  the  petition  and  the  relief  prayed  for,  the 
statute  does  not  contemplate  that  the  object  designed  to  be  accomplished  by 
its  enforcement,  can  not  be  attained,  and  there  is  nothing  appearing  in  the 
record  that  would  lead  the  court  to  conclude  that  any  such  difficulty  as  voff- 
gested  will  be  found  so  great  but  that  it  can  be  overcome  if  the  respondent 
shall  endeavor  to  do  his  official  duty. 

Error  to  the  Circuit  Court  of  Pntaam  county;  the  Hon.  N. 
M.  Laws,  Judge,  presiding.     Opinion  filed  February  9,  1883. 

This  was  a  petition  for  a  mandamus  filed  by  the  relator,  a 
citizen  and  tax  payer  of  Putnam  county,  to  compel  the  re- 
spondent to  proceed  under  the  sixty-third  section  of  the  Rev- 
enue Act  to  give  the  proper  notices  to  owners  of  certain  tracts 
of  land  in  said  county,  to  have  the  same  surveyed  and  platted 
into  lots  for  the  purpose  of  obtaining  such  a  description  tliat 
taxes  can  be  properly  extended  thereon,  and  the  collection 
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thereof  enforced.  The  petition  sets  forth  a  description  of  some 
one  hundred  and  fifteen  tracts  or  lots,  and  the  names  of  the 
respective  owners  to  whom  the  same  are  assessed  as  they  ap- 
pear in  the  assessor's  and  collector's  books  in  the  office  of  the 
respondent,  who  is  alleged  to  be  the  connty  clerk.  The  follow- 
iTig  descriptions  of  some  of  such  tracts  will  indicate  the  de- 
fects complained  of,  as  they  are  all  described  in  the  same  in- 
definite manner: 

Aaron  Qunn,  in  Sec.  1,  31,  1,  206  60-100  ;  Moses  L.  Per- 
dew,  in  E.  1-2,  8.  W.  1-4,  26,  31,  2,  42  75-100;  John  Swaney, 
in  S.  W.  1-4,  15,  31,  1,  34;  L.  J.  Beck,  in  8.  W.  1-4,  15,  31, 
1,  91. 

The  petition  avers  that  none  of  the  owners  of  such  tracts  of 
land  have  caused  them  to  be  surveyed  and  platted,  and  the 
tracts  can  only  be  properly  described  without  «uch  survey  and 
platting  by  metes  and  bounds,  and  that  the  defendant,  as  such 
connty  clerk,  has  wholly  neglected  and  refused  to  give  the  no- 
tice to  Buch  owners  as  required  and  to  take  the  necessary  steps 
to  have  such  survey  made  and  recorded,  although  he  has  often 
been  requested  so  to  do,  and  that  by  reason  of  such  failure 
upon  his  part,  the  public  revenues  derived  from  taxes  levied 
upon  such  tracts  have  become,  and  now  are  greatly  threatened 
and  jeopardized.  The  respondent  demurred  to  the  petition 
and  the  court  sustaining  the  demurrer,  the  petition  whs  dis- 
missed and  the  petitioners  sued  out  a  writ  of  error  from  this 
court. 

Mr.  Fbank  Tubnbb,  for  plaintiff  in  error;  that  where  the  re- 
lator is  a  competent  person  to  file  the  petition,  he  need  not  show 
that  ho  has  any  peculiar  interest  in  the  enforcement  of  the 
oflScial  duty,  cited  Pike  Oo.  v.  8tate,  11  111.  202;  City  of  Ot- 
tawa v.  The  People,  57  111.  307;  Glencoe  v.  The  People,  78  111. 
382;  The  People  V.  Supervisors,  47  111.259;  High  on  Ex. 
Le^al  Rem.  §  431;  State  v.  Williams,  41  N.  J.  L.  332;  Moses 
V.  Kearney,  31  Ark.  261;  State  v.  Gracey,  11  Nev.  223;  State 
V.  Doyle,  40  Wis.  175;  The  People  v.  Collins,  19  Wend.  56; 
Hamilton  v.  State,  3  Ind.  452;  State  v.  County  Judti^e,  7  la. 
160;  State  v.  Rahwaj^  53  N.  J.  L.  110;  Watts  v.  The  Police 
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Jury,  11  La.  141;  Cannon  v.  Janvier,  8  Del.  27,  3  Dill.  515; 
U.  P.  R  R.  Co.  V.  Hall,  91  U.  S.  313;  AttV  Geo.  v.  Boeton, 
123  Mass.  460. 

To  create  a  lien  for  taxes  on  real  estate,  it  mast  be  described 
80  it  maj  be  located  and  found:  The  People  v.  0.  &  A.  R.  R. 
Oo.  96  III.  369;  Sandford  v.  The  People,  103  111.  374. 

Handamns  is  often  {^ranted  where  no  actnal  dama^^lias  ac- 
crned:  FoUierby  v.  Met  R  R  Co.  2  L.  R  C.  P.  183;  Ware 
V.  McDonald,  62  Ala.  81;  Kidder  v.  Morse,  26  Vt.  74. 

Where  s  sabject  comprehends  multiplicity  of  matter,  to 
avoid  prolixity,  the  law  allows  general  pleadinfj:  CUitty  oo 
Pleading,  235;  Godfrey  v.  Buckmaster,  1  Scam.  447;  Zimmer- 
man V.  Wead,  18  III.  304  ;  Brady  v.  Spriick,  27  111.  478;  The 
People  V.  Shaw,  14  111.  476;  Kipp  v.  Bell,  86  111.  577;  The 
People  V.  Solonjon,  46  111.  333;  Silver  v.  The  People,  i5  111. 
224  ;  High  on  Ex.  Legal  Rem.  §  448. 

Under  the  law  of  mandamns,  an  officer  may  be  compelled 
to  exercise  his  discretion,  but  he  can  not  be  compelled  to 
reach  any  specific  oonclnaion  in  ao  doing:  High  on  Ex,  Legal 
Rem.  §  532;  The  People  v.  SnpervisorB,  1  Hill,  50;  Hnrabolt 
Co.  V.  Com'rs.  6  Nev.  30;  The  People  v.  Brannan,  39  Barb. 
650;  The  People  v.  Williams,  91  111.  87;  The  People  v. 
Jameson,  40  III.  93;  The  People  v.  Pearson,  2  Scam.  206;  St. 
Clair  Oo.  v.  The  People,  85  III.  396;  Rex  v.  Bristol  Dock  Co. 
6  B.  t&  C.  181;  Mayor  v.  Rainwater,  44  Mass.  547. 

As  to  the  necessity  of  demand  where  the  dnty  sonsfht  to  be 
coerced  is  one  affecting  the  public  at  large  and  where  there  is 
no  one  whose  special  province  it  is  to  make  demand:  High  on 
Ex.  Legal  Rem.  §§  IS,  41;  State  v.  Marshall  Ck).  7  la.  186; 
State  V.  Bailey,  7  la.  390;  Commonwealth  v.  Com'rs,  37  Pju 
287;  Com'rs  v.  King,  13  Fla.  161;  State  v.  Common  Council, 
,  J.  L.  110. 

lere  the  object  of  the  writ  is  to  enforce  a  private  right,  a 
uus  demand  is  held  necessary:  State  v.  Governor,  1 
1.  331;  State  V.  Davis,  17  Minn.  439;  Condit  v.  Com'rs, 
d.  423;  R  v.  Brenock  Canal,  3  A.  &  E.  217. 
to  the  construction  of  a  revenue  statute;  Cooleyon  Tax- 
,  206;  Cornwall  v.  Todd,  38  Conn.  443;  Hubbard  r. 
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Brainard,  35  Conn.  563;  Eein  v.  Lane,  2  Q.  B.  144;  U. 
S.  V.  Olney,  1  Abb.  U.  S.  275;  U.  8.  v.  Barrels  of  Spirits, 
2  Abb.  U.  S.  305;  Sedgwick  on  Const,  and  Stat.  Law,  41; 
Js^ckson  V.  Warren,  32  III.  331;  Hadley  v.  Morrison, 
39  III.  392;  R  K.  I.  &  St.  L.  E.  E.  Co.  v.  Heflin,  65  111. 
366;  Jones  v.  Jones,  3  Dow.  15;  Atcheson  v.  Everett,  Cowp. 
391;  St.  Peters  v.  Middleburg,  2  Y.  &  J.  196;  C.  B.  &  Q. 
R  R  Co.  V.  Dunn,  52  111.  260;  The  People  v.  Com'rs,  3  Scam. 
153;  Hokev.  Henderson,  25  Am.  Dec.  677. 

Thestatate  is  peremptory  and  giving  notice  is  a  prelimi- 
nary step  which  must  necessarily  be  taken  in  carrying  out  tlie 
object  of  the  statute:  Hamilton  v.  State,  102  III.  367;  Com'rs 
V.  Com'rs,  100  III.  631;  Kane  v.  Footh,  70  III.  587;  Schuyler 
V.  Mercer  Co.  4Gilm.  20;  C.  &  A.  R  R  Co.  v.  Howard,  3S 
111.  414;  Fowler  v.  Pirkins,  77  111.  271;  Gillinwater  v.  M.  & 
A.  R  R  Co.  13  III.  1. 

Where  a  statute  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good,  the  word  may  is  the  same  as  shall: 
Rex  V.  Barlow,  2  Salk.  609;  Coy  v.  Lyons  City,  17  la.  1; 
State  v.  Harris,  17  Ohio,  608;  Baltimore  v.  Marriot,  9.Md. 
160-174;  King  V.  Havering,  7  E.  C.  L.  243;  Minor  v.  Me- 
chanics Bank,  1  Pet  46;  Mason  v.  Pearson,  9  How.  248;  Mai- 
com  V.  Eogers,  5  Cow.  188;  Kent's  Com.  467;  Sedgwick  on 
Const,  and  Stat.  Law,  438;  Galena  v.  Amy,  5  Wall.  705;  2 
Chitty,  271;  Lou  v.  Dunham,  61  Me.  566;  Eogers  v.  Bowen, 
42  N.  H.  102;  State  v.  Buffalo  Co.  6  Neb.  454;  Steins  v. 
Franklin  Co.  48  Mo.  167;  Supervisors  v.  U.  S.  4  Wall.  435; 
The  People  v.  Supreme  Court,  10  Wend.  289. 

It  is  no  objection  to  granting  a  Writ  of  mandamus  that  the 
officer  against  whom  the  writ  runs,  will  need  the  assistance  of 
another  officer  to  carry  out  the  duty  coerced:  State  v.  Eice 
Co.  Judge,  7  la.  186;  State  v.  Bailey  Co.  Judge,  7  la.  490. 

The  duty,  the  performance  of  which  it  is  sought  to  coerce  by 
mandamus,  must  be  actually  due  and  incumbent  upon  the 
officer  at  the  time  of  seeking  the  relief:  Cooley  on  Taxation, 
285;  High  on  Ex.  Legal  Eem.  §  36. 

Mr.  Wm.  H.  Casson  and  Messrs.  Shaw  &  Edwards,  for 
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defendant  in  error;  that  petitioner  mnst  show  a  clear  and  in- 
dubitable right  to  the  writ  of  mandamus,  cited  Tiie  People  v, 
Davis,  93  IlL  133;  Tlie  People  v.  Village  of  Grotty,  93  111. 
180;  Tappan  on  Mandamus,  5. 

PiLLSBURY,  P.  J.  It  is  urged  that  the  relator  has  no  such  in- 
terest in  the  enforcement  of  the  official  duty  of  the  respondent 
as  would  authorize  him  to  prosecute  this  proceeding.  It  was 
held  in  Pike  County  v.  State,  11  III.  202,  that  "where the  ob- 
ject of  the  proceeding  is  the  enforcement  of  a  public  right,  the 
people  are  regarded  as  the  real  party,  and  the  relator  need  not 
show  that  he  has  any  legal  interest  in  the  result.'^  It  is  enough 
that  he  is  interested  as  a  citizen  in  having  the  laws  executed 
and  the  right  in  question  enforced.  Tliis  rule  has  been  ap- 
proved in  City  of  Ottawa  v.  The  People,  48  111.  238;  Hall  v. 
The  People,  57  III.  307;  Village  of  Glencoe  v.  The  People, 
78  111.  382. 

The  public  has  an  interest  in  having  every  tract  of  laud  sub- 
ject to  taxation  so  described  that  it  can  be  readily  located 
from  the  description  of  it  in  the  assessment  roll  and  in  the 
proceedings  that  may  become  necessary  for  the  enforcement 
of  the  collection  of  the  taxes  assessed  against  it.  It  is  evi- 
dent from  the  description  given  in  the  petition  of  these  vari- 
ous tracts  of  land  as  appearing  upon  the  assessment  roll  and 
in  the  collector's  book,  no  taxes  can  be  legally  assessed  or  col- 
lected thereon.  The  land  can  not,  from  such  indefinite  descrip- 
tion, be  located  or  found,  and  consequently  no  lien  for  taxes 
would  attach  to  it,  and  no  judgment  for  taxes  returned  as  de- 
linquent could  be  rendered  against  it.  Tiie  People  v.  C.  &  A. 
R  R  Co.  96  III.  369;  Sanford  v.  The  People,  102  IlL  374. 

As  no  taxes  can  be  enforced  against  lauds  so  indefinitely  de- 
scribed, if  the  owners  thereof  will  not  voluntarily  pay  the  taxes 
assessed  thereon,  such  lands  will  escape  their  just  burden  of  tax- 
ation and  the  State  and  local  government  will  suffer  for  the  loss 
of  the  revenue  necessary  for  their  support,  or  the  burden  upon 
others  must  be  increased.  Every  tax  paying  citizen  of  the 
county  has  a  peculiar  interest  therefore  in  having  all  the  lands 
in  such  county  listed  for  taxation  by  such  certain  descriptions 
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tliat  the  taxed  assiissed  upon  them  can  be  collected  by  judg- 
ment and  sale  under  the  revenue  laws  of  the  State.  For  the 
purpose  of  correcting  any  such  imperfect  descriptions  of  lands 
in  the  lists  of  lands  and  lots  to  be  assessed  for  taxes  required 
to  be  made  by  the  county  clerk  for  the  several  towns  or  dis- 
tricts in  his  count}',  under  Sec.  66  of  the  Revenue  Act,  the 
legislature  incorporated  in  such  act  Sees.  62  and  68,  which  read 
aa  follows:  *'  62.  In  all  cases  where  any  tract  or  lot  of  land  is 
divided  into  parcels  so  that  it  can  not  be  described  without 
describing  it  by  metes  and  bounds,  it  shall  be  the  duty  of  the 
owner  to  cause  such  land  to  be  surveyed  and  platted  into  lofcn. 
Such  plats  shall  be  cert\tied  and  recorded.  The  description 
of  real  estate  in  accordance  with  the  number  and  description 
eet  forth  in  the  plat,  aforesaid,  shall  be  deemed  a  good  and 
Talid  description  of  the  lot  or  parcel  of  land  so  described. 

''  63.  If  the  owner  of  any  such  tract  or  lot  shall  refuse  or 
neglect  to  cause  such  survey  to  be  made  within  thirty  (30) 
days  after  having  been  notified  by  the  county  clerk,  by  publi- 
cation of  a  notice  in  a  newspaper  in  the  county,  having  gen- 
eral circulation,  at  least  three  times,  said  clerk  shall  cause  such 
survey  to  be  made  and  recorded;  and  the  expense  of  the  pub- 
lication of  such  notice,  and  of  making  such  survey,  shall  be 
added  to  the  tax  levied  on  such  real  property,  and  when  col- 
lected, shall  be  paid  on  demand  to  the  person  to  whom  it  is 
dne." 

By  these  provisiona  of  the  statute  it  is  evident  the  leg- 
islature intended  to  provide  the  means  by  which  defective 
descriptions  of  land  and  lots  could  be  remedied  and  proper 
lists  thereof  for  assessments  prepared.  If  the  owner  of  any 
tract  of  land  that  can  not  be  described  except  by  metes  and 
bounds  does  not  perform  his  duty  under  Sec.  62  of  the 
statute  and  have  such  tract  surveyed  and  platted,  and  such 
plat  recorded,  it,  then,  under  Sec.  63  becomes  the  duty  of 
the  county  clerk  to  give  the  notice  to  the  owner  required  by 
said  section,  and  if  he  refuses  to  perform  such  duty  for  thirty 
days  after  notice  to  cause  such  survey  and  plat  to  bo  made 
under  his  own  direction.  This  duty  thus  imposed  upon  the 
county  clerk  appears  to  be  clear,  explicit  and  imperative. 
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The  petition  in  this  case  contains  a  statement  of  all  the 
facts  named  in  the  statute  as  essentia],  to  require  the  clerk 
to  enter  npon  the  performance  of  his  official  duty  under  this 
statute,  and  to  take  such  measures  as  are  prescribed  therein,  to 
have  such  tracts  of  land  so  described  that  a  tax  assessed  upon 
them  can  be  enforced. 

Nearly  all  the  objections  made  to  the  petition  and  the  re- 
lief therein  prayed  for,  are  founded  upon  the  supposed  dif* 
Acuities  if  not  impossibilities  that  the  respondent  may  en- 
counter in  the  attempted  performance  of  his  official  duty  under 
the  statute. 

The  statute  does  not  contemplate  that  the  object  designed 
to  be  accomplished  by  its  enforcement  can  not  be  obtained, 
and  there  is  nothing  appearing  in  this  record  that  would  lead 
us  to  conclude  that  any  such  difficulty  as  suggested  will  be 
found  so  great  that  it  can  not  be  overcome,  if  the  res{x>nd- 
ent  shall  endeavor  to  do  his  duty  in  that' regard.  When  lie 
shall,  in  good  taith  make  an  earnest  effort  to  perform  hisdnty, 
and  in  the  interests  of  and  for  the  public  good,  it  will  be  saf- 
licient  time  to  consider  the  validity  of  any  excuse  he  may  have 
to  offer  for  a  non-compliance  with  a  duty  enjoined  by  law;  at 
least  such  questions  do  not  arise  upon  this  record  and  if  in 
the  further  prosecution  of  this  case  they  should  properly 
arise,  no  doubt  they  will  receive  such  consideration  at  the 
hands  of  the  circuit  court  as  their  importance  may  demand. 

Under  the  facts  admitted,  we  think  the  circuit  court  should 
have  awarded  the  writ  directing  the  respondent  to  proceed  to 
a  performance  of  his  duty  under  Sec  63  of  the  Revenue  Act 
to  have  such  tracts  of  lands  thus  imperfectly  described,  sur- 
veyed and  platted  as  therein  required. 

The  judgment  of  the  court  below  in  sustaining  the  demur- 
rer to  the  petition  and  in  dismissing  it,  will  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Charles  E.  Langford,  etc., 

V. 

Duncan  Mackay  et  al. 

1.  Vendor  and  vendee — Purchase  on  credit— Time  when  credit 
BEGINS  TO  RUN. — The  legal  eft'ect  of  a  contract  of  pnrchaBe  of  an  entire 
bill  of  goods,  not  of  any  specific  articles  but  of  goods  of  a  kind,  quality  and 
amount  specified,  on  six  months'  time,  is  to  make  the  price  due  and  payable 
in  six  months  from  the  time  of  deliveiy  of  the  entire  bill. 

2.  Wrongful  delay  op  delivery — ^Tender. — Where  the  goods  are 
to  be  delivered  at  the  place  of  sale  and  the  vendee  wrongfully  delays  the  de- 
livery, the  vendor  may  secure  his  rights  by  making  a  tender,  which  is  tanta- 
mount  to  a  delivery.  In  such  cases,  a  setting  apart  of  the  goods  for  the 
Tendee  and  a  notice  thereof  to  him,  will  be  a  sufficient  tender. 

8.  Effect  of  acquiescence  in  delay. — If  the  vendor  acquiesces  in  the 
delay  of  the  vendee  to  call  for  the  goods,  without  making  a  tender,  he  ac- 
cepts the  legal  consequences,  which  is  a  postponement  of  the  time  from 
which  the  credit  will  run. 

4.  Priority  of  liens— Where  mortgage  is  prior  to  hechanic's 
I.IKN. — A  borrows  money  of  B,  and  for  security  executes  a  deed  of  his  farm 
to  B;  and  takes  from  B  a  bond  to  reconvey  upon  payment  of  the  amount 
borrowed.  Subsequently  A  contracts  with  C  for  a  bill  of  materials  to  build 
a  house  upon  the  land.  A  fails  to  pay  C.  Upon  action  brought,  Held,  that 
the  lien  of  the  material  man  is  prior  to  that  of  the  equitable  mortgagee  as  to 
the  building  and  subject  to  it  as  to  the  land.  Where  a  sale  of  the  premises 
is  necessajy,  the  proportioii  of  the  value  of  the  building  to  that  of  the  whole 
should  be  first  ascertained  and  applied  to  the  satisfaction  of  the  claims  of 
ihe  material  man. 

Appeal  from  the  Circnit  Court  of  Whiteside  connty;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed 
February  9,  1883, 

jtfessrs.  J.  &  W,  J.  McCoy,  for  appellant;  as  to  a  mechan* 
ic's  lien,  cited  R.  S.  1874,  Chap.  82,  §§  1,  2. 

The  court,  by  its  decree,  creates  no  lien,  it  only  finds  and 
declares  it  in  existence:  Clark  v.  Moore,  64  111.  273,  279. 

Whatever  interest  the  owner  has  in  the  land  at  the  time  of 
making  the  contract  may  be  sold:  R  S.  1874,  Chap.  82,  §  21; 
Beed  v.  Boyd,  84  111.  66^ 
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Where  there  is  a  prior  incumbrance  on  the  land  the  material 
man  has  a  first  lien  on  the  building  and  a  second  lien  on  the 
premises  covered  by  the  incumbrance:  R.  S.  1874,  Chap.  82, 
§  17;  Clark  v.  Moore,  64  III.  273;  Northern  Presbyterian 
Church  of  Chicago  v.  Jevne,  32  111.  214;  Croskey  v.  N.  W. 
M'f  g  Co.  48  111.  481;  Howett  v.  Selby,  54  111.  151. 

In  such  case  if  the  mortgagee  succeeds  to  the  title  of  mort- 
gagor after  mechanic's  lien  has  attached,  the  merger  will  not 
defeat  the  lien:  Dobschuetz  v.  HoUiday,  82  111.  371 ;  Kidder 
V.  Aholtz,  36  111.  478;  Qaskill  v.  Tramer,  3  Cal.  334;  Cheney 
V.  Bonnell,  58  III  68. 

Where  the  materials  were  furnished  equitable  owner  and 
the  legal  owner  is  made  party  defendant  with  him,  a  decree 
that  payment  be  made  by  equitable  owner  and  in  default  by 
legal  owner  is  proper:  Lewis  v.  Rose,  82  111.  574;  Singletou 
V.  McBride,  17  111.  300. 

The  question  of  forfeiture  must  be  raised  by  plea  of  limita- 
tion and  be  verified  by  affidavit:  Dumphy  v.  Riddle,  86  111. 
22;  Crowl  v.  Nagle,  86  111.  437. 

Mr.  F.  D.  Kahsat  for  appellees;  that,  if  the  party  who  con- 
tracts for  the  material  has  no  title  to  the  premises,  bat  simply 
a  contingent  interest,  the  lien  will  not  attach  upon  the  land, 
but  only  upon  the  interest  of  said  party,  cited  Hickox  v. 
Greenwood,  94  111.  266. 

Suit  must  be  instituted  within  six  months  as  against  credit- 
ors and  incumbrancers:  Cook  v.  Vreeland,  21  111.  431;  Clark 
V.  Manning,  4  Bradwell,  649;  Dumphy  v.  liiddle,  86  III.  22; 
Crowl  V.  Nagle,  86  111.  487. 

Statutes  in  relation  to  mechanic's  lien  are  in  derogation  of 
the  common  law  and  must  be  construed  strictly:  Stevens  v. 
Homes,  64  111.  336;  Rothgerber  v.  Dupuy,  64  111.  452;  Can- 
icius  V.  Merrill,  65  111.  57;  Belanger  v.  Hersey,  90  111.  70. 

Complainants  must  recover,  if  at  all,  upon  the  theory  of 
their  bill,  and  all  questions  to  be  considered  must  be  within 
the  scope  of  the  pleading:  Page  v.  Qreely,  75  111.  400;  Mor- 
ton V.  Smith,  86  111.  117;  Walters  v.  Defenbangh,  90  111.  241; 
Belanger  V.  Hersey,  90  111.  70;  Gage  v.  Reid,  16  Chicago 
Legal  News,  99.  ^ 
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PLBASAjrre,  J.  On  March  6,  1878,  the  firm  of  which  ap- 
pellant is  survivor  filed  their  petition  against  appellees  to  en- 
force a  lien  for  the  price  of  materials — sawed  and  dressed 
lumber  and  shingles — sold  to  Wilson  to  be  nsed  in  the  erec- 
tion of  a  house  on  the  N.  W.,  N.  E.  8, 22,  6,  east,  in  Whiteside 
county.  Both  defendants  appeared  but  Mackay  alone  made 
answer,  to  which  a  replication  was  filed,  and  upon  reference  to 
the  master  proofs  were  taken  and  reported.  From  these  it 
appears  that  Wilson,  being  then  the  owner  of  a  farm  com- 
posed of  two  hundred  acres  in  section  5,  and  one  hundred  and 
nineteen  in  section  8  of  said  township,  including  the  tract 
above  described,  on  the  2d  day  of  February,  1877,  borrowed 
of  Mackay  $11,000  for  the  security  of  which  he  executed  a 
deed  of  said  farm,  taking^back  a  bond  to  reconvey  upon  his 
payment  of  that  sum  with  annual  interest  at  ten  per  cent.  No 
time  was  fixed  for  such  payment,  but  the  understanding  was 
that  he  might  retain  possession  so  long  as  he  paid  the  interest 
as  it  accrued.  This  was  an  equitable  mortgage.  He  had  oc- 
cupied this  place  with  his  family  during  twenty-seven  years. 
It  was  all  fenced,  but  only  the  part  in  section  5  on  which  were 
the  buildings,  was  under  cultivation.  His  son  Thomas  having 
come  to  need  a  separate  residence  he  made  arrangements  to 
erect  at  once  a  small  frame  house  on  the  forty  acre  tract  de- 
scribed. For  that  purpose  on  the  14th  of  February,  1877,  he 
went  to  the  office  of  the  petitioners  in  Fulton,  where  he  made 
out  and  contracted  for  the  bill  of  materials  here  in  question. 
A  portion  of  it  was  hauled  away  by  his  team  on  the  same  day 
and  the  residue  in  parcels  at  different  times  thereafter — the 
most  of  it  on  the  16th,  17th,  19th,  and  2l8t  days  of  the  same 
month,  and  the  little  that  remained,  being  dressed  lumber  for 
finishing  and  casing,  not  until  the  8th  day  of  May. 

It  amounted  in  all  to  $141.87.  The  dispute  upon  the  evi- 
dence is  whether  it  was  to  be  paid  for  in  six  months  after  all 
of  it  should  be  delivered,  as  alleged  in  the  petition,  or  in  six 
months  after  the  date  of  the  contract.  If  the  latter,  then  this 
proceeding,  not  having  been  comnaenced  within  six  months 
from  the  time  payment  was  due,  would  be  barred  as  against 
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the  respondent's  mortgage  by  the  limitation  prescribed  in  sec- 
tion 28  of  the  Lien  Act,  R  S.  1874,  Chap.  82,  p.  668. 

The  circuit  court  so  found,  and  therefore,  while  declaring 
petitioner's  claim  a  lien  upon  Wilson's  interest,  ordered  that 
in  default  of  its  payment  by  him  as  required,  the  premises  be 
sold  subject  to  said  mortgage,  and  dismissed  the  petition  as  to 
Macka}",  with  costs. 

Upon  the  point  so  in  controversy,  the  defendant,  Wilson, 
in  his  deposition  says,  "  I  got  it  on  six  months'  time";  and 
George  Sardam,  who  kept  the  books  and  attended  to  sales  for 
the  petitioners,  and  saw  to  the  delivery  and  made  the  charges 
in  this  case  ''day  and  date  as  the  lumber  was  delivered,"  after 
stating  the  amount  of  the  bill  says,  **  the  first  was  delivered 
on  the  14th  of  February,  1877,  and  |he  last  on  May  8,  1877, 
to  be  paid  for  in  six  months  from  the  time  he  got  it."  Api)el- 
lant  and  Thomas  Wilson  were  also  present  when  the  contract 
was  made,  but  the  former  was  not  called  as  a  witness,  and  the 
latter  was  not  interrogated  on  this  subject;  nor  was  any  ex- 
planation or  further  statement  in  relation  thereto  obtained 
from  either  of  the  witnesses  named. 

The  few  words  above  given  comprehend  the  entire  evidence 
on  which  the  controversy  hinges.  Mackay's  counsel  claims 
further  that  interest  was  charged  from  August  14th,  and  also 
refers  to  Sardam's  answer  to  interrogatory  tenth:  "There 
has  been  nothing  paid  and  there  is  now  due  $141.87,  and 
interest  from  August  14,  1877,  at  six  per  cent.";  but  he  is 
mistaken  as  to  the  date  from  which  interest  was  charged,  and 
Sardam's  closing  statement  was  evidently  a  slip  of  the  tongue. 
The  petition,  with  the  account,  was  filed  May  6, 1878,  to  which 
time  the  interest  was  calculated,  presumably  by  Mr.  Sardam, 
atid  added  to  the  items  for  the  several  parcels  of  the  materials 
according  to  the  dates  of  delivery,  as  it  now  appears,  amoaot- 
ing  to  $4.24 — being  at  the  rate  of  six  per  cent,  per  annum 
upon  $141.87  from  November  8th,  which  was  six  months,  less 
two  days,  from  the  delivery  of  the  last  parcel.  From  August 
14th,  it  would  be  about  $6.15. 

The  legal  effect  of  a  contract  of  purchase  of  an  entire  bill- 
not  of  any  specific  goods,  but  of  goods  of  a  kind,  quality  or 
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amoniit  specified — "  on  six  months'  time,"  is  to  make  the  price 
dae  and  payable  in  six  months  from  the  delivery  of  the  entire 
bill.  2  Parsons  on  Contracts,  651,  6th  ed.  If  the  vendee 
wrongfully  delays  the  delivery  the  vendor  may  secure  his 
rights  by  makincr  a  tender,  which  is  tantamount  to  it,  and 
if  delivery  is  to  be  made  at  tihe  place  of  sale,  as  in  this  case,  a 
setting  apart  of  the  goods  for  the  vendee  and  notice  thereof  to 
him  would  be  a  sufficient  tender.  Although  a  recovery  might 
be  had  for  a  part  of  them,  if  accepted  by  the  vendee,  on  a 
qtuinttim  valebant^  it  could  not  upon  the  express  contract.  If 
the  vendor  acquiesces  in  the  delay  of  the  vendee  to  call  for 
them,  without  making  a  tender,  he  accepts  the  legal  conse- 
quence, which  is  postponement  of  the  time  from  which  the 
credit  will  run. 

Here,  the  contract,  whatever  were  its  terms,  was  for  an  en- 
tire bill.     So  much  of  it  as  related  to  delivery  or  payment  ap- 
plied alike  to  every  part.     No  specific  article  was  designated 
by  it;  only  a  certain  kind,  quality  and  amount  were  contracted 
for.     It  does  not  appear  that  there  was  any  setting  apart  of 
materials  of  the  description  required,  or  any  attempt  made  to 
tender  such  until  they  were  actually  delivered  in  parcels  as 
heretofore  stated;  and  so  until  then  no  property  passed  to  the 
vendee.     His  delay  in  calling  for  the  last  items  until  May  8th 
was  not  complained  of,  and  the  delivery  was  then  completed 
without  objection.    Until  then  he  did  not  get  the  property  he 
contracted  for,  and  as  by  the  contract  he  got  it  on  six  months^ 
time  according  to  his  own  testimony,  or  as  the  other  witness 
expressed  it,  to  be  paid  for  in  six  months  from  the  time  he 
got  it,  we  are  of  opinion  that  the  price  was  not  due  until  No- 
vember 8th,  which  was  less  than  six  months  before  this  pro- 
ceeding was  commenced. 

JProm  the  kind  of  house  to  be  erected  and  the  preparations 
made  it  was  doubtless  intended  and  expected  that  these  mate- 
rials would  all  be  taken  away  within  a  shorter  time,  perhaps 
within  a  very  few  days.  Hence,  no  future  time  was  fixed  for 
their  delivery,  but  they  were  subject  to  be  called  for  at  once, 
and  the  petition  not  improperly  states  that  by  the  agreement 
they  were  to  be  delivered  immediately.     But  considering  the 
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dietance  from  Falton,  which  is  in  the  sonthweat  part  of  town- 
ship 22  N.,  R.  3,  east,  the  means  of  transportation,  and  the 
season  of  the  year,  so  liable  to  be  unfavorable  for  hauling,  it 
would  naturally  occur  to  the  parties  that  some  delay  might 
take  place,  and  therefore  that  the  credit  intended  should  be 
given  from  the  date  of  full  delivery,  especially  since  it  would 
be  in  the  power  of  tlio  vendor  to  prevent  any  unreasonable 
delay  by  making  tender  at  any  time  in  the  manner  above  in- 
dicated. And  if  this  was  in  tact  done,  as  we  think  the  evi- 
dence shows,  the  finding  of  the  circuit  court  was  contrary  to 
the  evidence,  and  the  decree  erroneous. 

The  petitioner's  lien  slionld  have  been  declared  to  be  prior 
to  that  of  the  mortgage  as  to  the  building,  and  subject  to  it 
as  to  the  laud,  and  of  the  proceeds  of  the  sale  of  the  premises, 
in  case  a  sale  should  become  necessary,  that  proportion  there- 
of, which  the  value  of  the  building  bore  to  that  of  the  whole, 
to  be  first  ascertained,  ordered  to  be  applied  to  the  satisfac- 
tion of  their  said  claim  and  costs. 

The  value  of  the  building  is  shown  by  the  evidence  already 
taken  to  be  $433,  which  is  more  than  sufficient  for  that  pur- 
pose; and  it  also  appears  that  pending  this  proceeding,  and  be- 
fore decree  made,  Wilson  surrendered  his  equity  of  redemp- 
tion to  Mackay,  who  now  holds  both  the  legal  and  the  equitable 
title.  It  will  therefore  probably  be  unnecessary  to  ascertain 
the  proportion  of  the  mortgage  debt  for  which  the  forty  acres 
in  question  ought  to  be  treated  as  security. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Beversed  and  remanded. 
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,  Adelaide  M.  Funk 

V. 

BoBERT  Lawson  et  al. 

1.  AoBEBMENT  TO  SUPPOBT  OEANTOB. — An  agreement  to  support'  the 
grantor  where  it  forms  a  substantial  part  of  the  consideration,  in  a  convey- 
ance of  land,  is  in  the  nature  of  a  secret  trust  for  the  benefit  ot  the  grantor, 
and  if  the  transaction  leaves  the  grantor  indebted  beyond  his  means  of  pay- 
ment, will  avoid  the  conveyance,  as  to  the  creditors  not  fully  provided  for. 

2.  Pbssumftion  of  fraud. — ^In  the  absence  of  proof  to  the  con- 
trary such  an  agreement  will  be  presumed  to  have  been  a  material  part  of 
the  consideration.  But  the  j>rtma/aet€  presumption  of  fraud  may  be  re- 
butted by  showing  such  agreement  was  a  mere  gratuity  and  did  not  enter 
into  the  consideration.  Where  the  amount  paid  per  acre  is  below  the  fair 
value  of  the  land,  the  presumption  of  fraud  is  not  overcome. 

8.  Enowledob  of  original  liabilitt — Defective  title. — ^Parties 
who  knew  of  an  original  liability  of  a  grantor  are  not  warranted  in  assum- 
iiig  it  has  been  paid,  without  inquiry  made.  If  they  take  a  deed,  purport- 
ing to  give  them  all  of  grantor's  available  means  of  payment,  they  must  be 
held  to  have  taken  a  title  affected  by  whatever  of  infirmity,  if  any,  was 
imparted  by  their  agreement  to  support  grantor  as  part  of  the  consideration. 

4.  Deliybkt  and  indorsement  of  notb — Immaterial  allboa- 
TiOHB. — A  husband's  possession  of  a  note  after  notice  to  his  wife  of  his  in- 
dorsement of  it  to  her,  and  the  receipt  of  the  husband  at  the  post-office  of  an- 
other note,  indorsed  and  mailed  to  the  wife  by  the  husband's  brother,  is  a 
pobsession  and  sufficient  delivery  to  the  wife,  and  she  succeeds  by  virtue  of 
the  negotiability  of  the  notes,  to  the  rights  of  all  assignors.  In  an  action 
on  the  notes  it  is  immaterial  for  parties,  not  creditors  of  the  husband,  to 
maintain  that  the  notes  were  assigned  to  the  wife  to  defraud  creditors. 

5.  Special  contract  nbcessaht  for  son  to  recover  for  services 
IN  family  after  becoming  of  aqb. — A  son  remaining  and  working  in 
his  father's  family,  after  becoming  of  age,  can  not  recover  for  such  services 
without  a  previous  contract  therefor.  Where  a  special  contract  is  claimed 
to  have  been  verbally  made  years  before,  and  such  a  secret  and  stale  claim 
is  alleged  as  the  liability  of  grantees  to  grantors,  a  court  of  equity  must 
hold  grantees  with  great  strictness  to  show  that  the  agreement  to  support 
the  grantor  and  his  wife  was  not  a  substantial  part  of  the  consideration. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon. 
l?7iLLiAM  Beown,  Judge,  presiding.  Opinion  filed  I'ebruary 
9,  1883. 

Mr.  J.  W.  Ali.aben  and  Mr.  Wm.  Basoe,  for  appellant; 
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that  where  vendor  and  rendee  are  father  and  eon,  living  to- 
gether, tlie  evidence  of  good  faith  in  a  contract  of  sale,  as 
'against  creditors,  must  be  indispntable,  cited  Gibson  v.  Hill, 
23  Tex.  77;  Brice  v.  Myers,  5  Ohio,  126;  Welsh  v.  Kellogg, 
11  Ohio,  398;  Lake  v.  Doud,  10  Ohio,  423. 

Equity  will  not  sustain  executory  considerations  in  such 
cases:    Kobinsou  v.  Stewart,  10  N.  Y.  189. 

As  to  the  inference  of  fraud:  Carter  v.  Gunnels,  67  111. 
270;  Stoddard  v.  Wood,  24  Tex.  622;  1  Story  Eq.  Jur.  190. 

An  arrangement  by  which  the  grantee,  as  part  of  the  con- 
sideration, is  to  support  the  grantor  during  his  life,  is  a  legal 
fraud  and  renders  the  conveyance  void  as  to  creditors:  Moore 
V.  Wood,  100  ni.  451;  Bridgeford  v.  Riddell,  55  111.  264; 
Bump  on  Fraud.  Con.  246;  Power  v.  Alston,  93  111.  590;  Guf- 
fin  V.  First  Nat  Bant,  74  HI.  262;  Emerson  v.  Berais,  69  111. 
537;  Mills  v.  Hometh,  19  Tex.  257;  Phelps  v.  Curts,  80  111. 
112. 

As  to  the  recovery  of  a  son,  after  becoming  of  age,  for  serv- 
ices as  a  member  of  the  family:  GufBn  v.  First  Kat  Bank, 
74  111.  262. 

A  grossly  deficient  consideration  renders  conveyance  fraud- 
nlent  as  to  creditors:  Monell  v.  Sherrick,  54  111.  269;  Halbert 
V.  Graves,  4  Monroe,  583;  Hessing  v.  McCloskey,  37  111.  341 ; 
Jaffers  v.  Aneals,  91  HI.  487;  Haney  v.  Nugent,'l3  Wis.  315; 
Lloyd  V.  Higbee,  25JI11.  603. 

Fraud  in  one  instance  vitiates  the  entire  consideration: 
Strohm  v.  Hayes,  70  HI.  45;  Weisiger  v.  Chrisholm,  22  Tex. 
670. 

It  is  not  necessary  to  prove  actual  participation  of  grantee 
in  fraudulent  intent  in  order  to  avoid^the  sale:  20  IT.  S.  Dig. 
1S60,  Mo.  58. 

Mr.  O.  C.  Lathsop,  for  appellees;  that  even  if  the  father 
made  the  conveyance  expressly  to  hinder  appellant  in  collect- 
ing his  claim,  the  conveyance  is  good,  as  the  grantees  did  not 
know  of  the  existence  of  such  claim  at  the  time,  cited  Mat- 
thews v.  Jordan,  88  HI.  602;  Miller  v.  Kirby,  74  111.  242; 
Hatch  V.  Jordan,  74  HI.  414;  Gridley  v.  Bingham,  51  HL  153; 
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Nelson  v.  Smith,  28  III.  495;  Ewing  v.  Rankle,  20  III.  44S; 
Hessing  v.  McCloskey,  37  III.  342;  12  Cent.  L.  J.  402;  R  S. 
m.  1874,  Chap.  59,  §  5. 

Appellees'  promise  to  pay  their  father's  indebtedness  was  a 
valuable  consideration  in  part  for  the  conveyance:  Eddy  v.  Hob- 
erts,  17  III.  508;  12  Cent.  L.  J.  207;  Ralston  v.  Wood,  15  111. 
171;  Dubbs  v.  Findley,  2  Pa.  397;  Tyberandt  v.  Rauche,  96 
111.  71;  Waterman  v.  Donaldson,  43111.  32. 

When  there  is  an  adequate  consideration  paid,  the  further 
agreement  to  support  grantors,  amounts  to  a  mere  gratuity: 
Albee  v.  Webster,  16  K  H.  362;  Slater  v.  Dudley,  18  Pick. 
876. 

As  to  the  proof  of  an  allegation  of  fraud:  Shinn  v.  Shinn,  91 
ni.  479;  Pratt  V.  Pratt,  96  111.  184. 

As  to  the  question  of  liberal  compensation:  Uhlich  v. 
Mnhlke,  61  111.  503. 

Ple.\bakts,  J.    This  was  a  creditor's  bill  filed  by  appellant 
to  subject  to  the  satisfaction  of  hei;  judgment  against  Robert 
Lawson  and  Samuel  H.  Shoop,  certain  lands  alleged  to  have 
been   fraudulently  conveyed  by  the  former  and  his  wife  to 
their  sons,  John  and  George,  to  hinder  and  delay  his  creditors, 
and  especially  the  complainant     Shoop  made  default     The 
other  defendants  filed  a  joint  and  several  answer,  setting  forth 
that  at  the  time  of  the  conveyance  complained  of  the  grantees 
therein  had  no  ''  personal  "  knowledge  of  the  existence  of  the 
indebtedness  on  which  her  judgment  was  founded — that  said 
Robert  was  only  a  surety  therefor  and  then  believed  it   had 
been  fully  paid — and  that  the  conveyance  was  made  in  good 
faith  for  valuable  and  adequate  consideration,  consisting,   be- 
sides the  amount  therein  mentioned  as  such,  of  the  release  by 
the  grantees  of  certain  claims  they  had  against  their  father, 
their  assumption  of  other  debts  owing  by  him,  and  their  agree- 
ment to  support  him  and  their  mother  during  their  lives. 
This  answer  was  signed  by  said  Robert  in  his  last  illness  and 
within  twenty-four  hours  of  his  death;  of  course  his  deposi- 
tion was  not  taken. 
It  was  proved  and  admitted  that  some  time  prior  to  March 
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2,  1878,  Aie  signed  with  Shoop  a  note  of  $1,000  to  Theodore 

0.  Funk,  the  husband  of  complainant,  for  money  loaned  by 
the  payee  to  Shoop,  and  on  that  day  another  of  $700  to  M.  I. 
Funk,  a  brother  of  said  Theodore,  which  was  in  part  payment 
of  the  drst  and  credited  by  indorsement  thereon.  Tliese  notes 
having  been  assigned  to  complainant  were  by  her  in  October, 
1879,  put  in  judgment  for  $1,166.26,  on  which  execution  was 
duly  issued  and  returned  unsatisfied  before  the  filing  of  this 
bill.  Shoop  had  failed  in  business  on  the  3d  day  of  May  pre- 
ceding, without  making  any  provision  for  them,  and  on  the 
6th,  which  was  about  the  time  when  they  were  assigned  to 
complainant,  the  deed  here  in  question  was  executed.  It  pur- 
ports to  convey  absolutely,  in  fee,  for  the  consideration  of 
$2,330,  several  tracts  composing  one  body  of  land  containing 
about  240  acres,  being  the  farm  on  which  said  Robert  had  re- 
sided continuously  for  over  thirty  years,  and  his  sons  all  their 
lives. 

At  the  same  time  he  transferred  to  them  all  his  personal 
property  (excepting  the  household  furniture  and  paraphernalia 
of  himself  and  his  wife),  consisting  of  live  stock,  grain  and 
farming  utensils;  most  of  which  was  scheduled,  npon  what  ap- 
pears to  be  a  low  estimate,  at  $790,  and  the  residue  is  shown  to 
have  been  reasonably  worth  not  less  than  $350 — in  all  $1,140. 

The  consideration  for  the  conveyance  and  transfer  appears 
from  the  other  papers  executed  at  the  same  time,  which  were: 

1,  an  article  whereby,  in  consideration  that  their  father  sells 
to  them  the  farm  of  about  239  acres  upon  which  he  now  lives, 
and  gives  them  a  bill  of  sale  of  all  his  personal  property 
thereon,  said  John  and  Oeorge  agree  to  release  him  from  all 
claim  for  wages  which  he  now  owes  them,  to  "keep"  him  and 
their  mother  during  their  lives,  and  to  pay  all  the  claims 
against  him  or  the  farm,  of  the  parties  therein  named  (with- 
out specifying  any  amount  as  due  to  either  or  to  all  in  the 
aggregate),  and  stated  to  be  "all  the  debts  he  now  owes";  2, 
an  itemized  bill  of  sale  from  him  to  them  of  pergonal  prop- 
erty estimated  at  $790,  to  which  is  appended  a  receipt  of  pay- 
ment therefor  "  in  full  in  labor,"  and  3,  a  statement  of  the 
amount  claimed  to  be  due  them  respectively  for  work  on  the 
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farm — being  to  John  for  seven  years  and  to  George  for  six, 
at  $240  each  per  year,  making  in  all  $3,120 — with  a  receipt 
of  payment  "  in  full  in  personal  property  $790,  and  $2,330 
(the  consideration  expressed  in  the  deed)  in  land  subject  to  in- 
cnrabrance.'' 

It  is  admitted  that  they  received  other  personal  property 
besides  that  specified  in  the  bill  of  sale,  viz. :  two  brood  sows, 
tliirty  winter  pigs,  forty  bnshels  of  oats,  ten  bushels  of  wheat 
and  a  quantity  of  corn  not  exactly  known,  but  of  which  they 
immediately  sold  1,000  bushels  and  45  lbs/ for  $280.25,  and 
afterward  fed  the  residue — worth  altogether,  as  above  stated, 
$350. 

The  incumbrance  on  the  farm  was  $2,400,  and  the  personal 
liabilities  assumed,  although  stated  by  John  generally  in  an 
aggregate  including  said  incumbrance  at  a  larger  sum,  are 
shown  by  his  own  specification  of  every  item  thereof  except 
a  few  which  he  said  he  could  not  then  recollect  but  not  ex- 
ceeding in  all  $150,  to  have  been  $2,584. 

Exclusive,  then,  of  the  agreement  to  support  the  grantors, 
the  consideration  for  the  transfer  of  the  land  and  personal 
property  was  the  release  by  the  grantees  of  their  claims  for 

Wages $3,120 

Their  assumption  of  the  incumbrance 2,400 

And  of  the  liabilities  of  the  grantor 2,584     $8,104 

Deducting  the  value  of  the  personal  property  1,140 

There  is  left  for  the  land $6,964 

which  is  at  tlie  rate  of  $29  per  acre. 

Robert  Lawson  was  then  fifty-nine  years  of  age,  had  two 
younger  sous  who  served  him  faithfully  as  they  were  able 
during  their  minority,  and  was  liable  as  a  principal  to  the 
creditors  for  about  $2,000  besides  the  debts  so  provided  for. 
Yet  by  this  conveyance  and  transfer  he  appears  to  have  di- 
vested himself  absolutely  of  all  his  property  that  was  subject 
to  execution,  and  renounced  all  business  and  hope  of  business, 
with  all  means  of  acquiring  anything  to  leave  to  his  younger 
children  or  to  satisfy  these  claims;  while  by  an  outside  agree- 
ment he  reserved  or  secured,  as  part  of  the  consideration,  be- 
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yond  the  reach  of  creditors,  a  support  for  himself  and  his 
wife  during  their  lives,  and  this  support  was  doubtless  ex- 
pected to  be  furnished  upon  the  land  so  conveyed  and  out  of 
the  products  thereof. 

Such  an  agreement,  when  it  forms  a  substantial  part  of  the 
consideration  and  of  the  real  inducement  to  the  transfer,  is  in 
the  nature  of  a  secret  trust  in  the  land  conveyed,  for  the  ben- 
efit of  the  grantor;  and  if  the  transaction  leaves  him  indebted 
beyond  his  means  of  payment,  will  avoid  the  conveyance  as 
to  creditors  not  fully  provided  for.  In  such  a  case  a  court  of 
equity  will  not  enter  upon  the  task  of  determining  the  value 
thus  reserved  or  secured,  but  irrespective  of  its  amount  will 
hold  the  conveyance  a  nullity  as  between  the  grantee  and 
such  creditors,  and  the  property  liable  for  their  demands. 
Bump  on  Fraudulent  Conveyances,  pp.  246-7,  with  citations 
in  note,  and  Moore  v.  Moore,  100  111.  451 ;  in  which  the 
rule,  with  the  authorities,  is  so  fully  presented  that  we  here 
refer  to  no  other.  They  hold  further,  that  in  the  absence  of 
proof  to  the  contrary,  an  agreement  to  8up}x>rt  the  grantor 
will  be  presumed  to  have  been  a  material  part  of  this  consid- 
eration. Tlie  conveyance  in  this  case,  then,  is  pritfia  facie 
void  as  against  such  creditors. 

But  the  grantees  contend  that  when  it  was  executed  ap- 
pellant was  not  a  creditor — that  the  notes  in  judgment  had 
not  then  been  indorsed  and  were  never  delivered  to  her. 

From  the  testimony  on  this  subject  we  incline  to  think  she 
was;  holding  that  her  husband's  possession  of  the  one  after 
notice  to  her  of  its  indorsement,  and  his  receipt  at  the  post- 
office,  of  the  other,  indorsed  and  mailed  to  her  by  his  brother, 
were  her  possession  and  a  sufficient  delivery;  and  further, 
that  whensoever  assigned,  she  succeeded,  by  virtue  of  their 
negotiability,  to  all  the  rights  of  the  assignors  therein. 

It  is  also  said  that  both  these  notes  were  his,  and  the  as- 
signments to  her  made  and  procured  by  him  without  any  val- 
uable consideration,  to  defraud  his  creditors.  If  this  were  so 
it  would  be  immaterial.  These  notes  evidenced  an  actual 
indebtedness  to  him,  which  had  not  been  paid.  If  he  gave 
them  to  his  wife,  directly  or  indirectly,  and  to  the  prejudice 
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of  his  creditors,  the  Lawsons  could  not  object.  The;  were 
nev^er  his  creditors. 

Again ;  thej  claim  that  when  they  took  their  deed  they  knew 
nothing  of  the  debt,  and  their  father  supposed  it  had  been  paid, 
80  that  tliere  could  not  have  been  any  purpose  on  the  part  of 
either  to  defraud  appellant  This  rests  upon  the  testimony 
of  John  Lawson  alone,  an  interested  witness,  whose  memory 
is  shown  in  several  instances  to  be  unreliable,  and  whose  ac- 
coant  of  the  matter  involves  some  serious  difficulties.  He 
says  he  had  heard  of  the  note  to  Funk  for  $1,000,  but  tliat 
shortly  before  this  deed  was  executed  his  father  told  him 
that  Shoop  had  told  him  it  was  paid  and  had  shown  it  to  hi  in 
fully  paid.  His  father's  lips  were  sealed  in  death,  and  could 
Dot  be  opened  to  confirm  or  contradict  this  statement.  His 
unsworn  answer,  signed  on  his  deathbed,  is  not  evidence. 
Tliat  he  knowingly  told  his  son  a  falsehood  we  should  be  re- 
luctant to  believe,  even  upon  the  testimony  of  the  latter,  in 
his  own  interest;  and  yet,  that  Shoop  never  did  show  him  the 
note  fully  paid  is  absolutely  certain.  There  is  now  no  pre- 
tense that  on  its  face  or  back  it  so  appears,  or  ever  did.  It 
was  not  in  fact  fully  paid.  Shoop  swears  that  he  never  so 
told  him.  It  would  have  been  an  uncommonly  bold  lie,  even 
for  a  common  liar,  with  Funk,  the  holder,  so  near  at  hand  to 
expose  him.  And  J.  W.  Brown,  an  intimate  friend  and 
brother  mason  of  the  same  lodge,  testified,  without  objection, 
that  soon  after  the  deed  was  executed  Robert  Lawson  told 
him  that  Shoop  had  shown  him  the  note  with  one,  or  two,  or 
several  indorsements  (he  could  not  say  which),  and  said  it 
would  soon  be  paid;  and  that  Shoop  or  Funk,  the  witness  did 
not  remember  which,  had  torn  up  the  note,  and  he  (Lawson) 
supposed  it  was  the  one  he  had  signed,  and  that  it  was  paid; 
and  that  there  was  fraud  in  the  matter  on  the  part  of  Shoop 
and  Funk,  and  what  he  had  done  in  reference  to  his  property, 
was  done  to  protect  himself;  that  he  did  not  consider  it  an 
honest  debt. 

George  Lawson,  the  other  grantee,  admits  that  he  had 
heard  talk  of  his  father's  signing  the  note  with  Shoop,  but 
does  not  pretend  to  have  ever  heard  tliat  it  was  paid.    And 
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finally  the  answer  of  appellees  only  goes  so  far  on  this  point 
as  to  deny ."  personal  knowledge  "  of  the  debt. 

From  all  the  evidence  it  seems  quite  improbable  that  Rob- 
ert Lawson  ever  told  John  the  $1,000  note  was  paid,  or  that 
Shoop  had  said  so  or  shown  it  paid.  Lawson  knew  that  $700 
of  it  was  paid  and  credited  on  it,  bnt  he  also  knew  that  this 
nmoaut  was  paid  by  giving  another  note  for  it,  which  he  also 
signed;  and  it  is  singular  that  he  is  not  represented  by  any  of 
the  testimony  as  having  claimed  that  he  supposed  the  latter 
was  paid.  We  are  constrained  to  believe  that  Jolm^s  state- 
ment is  a  perversion — we  do  not  say  a  willful  perversion — of 
one  made  to  him  by  his  father  like  that  he  made  to  Brown, 
and  which  may  have  been  substantially  true,  though  it  did 
not  justify  a  belief  that  the  original  note  was  paid  in  full,  or 
the  other  even  in  part  He  could  hardly  have  intended  so  to 
represent. 

Knowing  then  that  the  original  had  been  given,  these 
grantees  we  think  were  not  warranted  in  assnming,]without  in- 
quiry of  Funk  or  Shoop  who  were  so  easily  accessible,  that  the 
liability  of  their  father  thereon  had  been  fully  extinguished ; 
and  knowing  also  that  their  deed  and  bill  of  sale  purported 
to  give  them  all  of  his  available  means  of  payment,  they 
must  be  held  to  have  taken  a  title  affected  by  whatever  of 
infirmity,  if  any,  was  imparted  by  their  agreement  to  support 
him  as  part  of  the  consideration. 

TJpon  these  facts  the  effect  of  that  agreement  was,  as  above 
stated,  to  make  the  conveyance  prima  facie  fraudulent  and 
void  in  equity,  as  against  creditors,  because  it  is  presumed  to 
have  been  a  substantial  portion  of  the  consideration,  secured 
by  the  parties,  to  the  use  of  a  debtor  or  grantor  beyond  the 
r^ach  of  creditors  by  process  at  law. 

But  it  is  not  doubted  that  the  presumption  may  be  rebutted 
and  the  prima  facie  case  of  fraud  so  made  overcome  by  proof 
that  the  support  thus  agreed  to  be  furnished  was  in  fact  only 
nominally  a  part  of  the  consideration,  a  gratuity,  out  of  filiskl 
affection  or  gratitude,  or  really  in  excess  of  the  actual  value 
of  the  property  otherwise  fully  paid.  In  that  case,  although 
expressly  stated  to  be  part  of  the.  consideration  the  agreement 
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will  not  vitiate  the  conveyance,  because  it  does  no  wrong  to 
the  creditor.  Bump,  uhi  supra;  Albee  v.  Webster,  16  N.  H. 
362;  Slater  v.  Dudley,  18  Pick.  373;  Moore  v.  Wood,  100  111. 
451. 

This  brings  ns  to  consider- whether  $29  per  acre  was  the 
full  and  fair  valne  of  the  land.  Here  the  burden  of  proof  is 
upon  the  grantees,  for  it  will  not  be  presumed  that  they  agreed 
to  pay  more  than  its  value,  even  to  their  father. 

They  produced  five  witnesses,  of  whom  two  were  brothers 
and  one  a  brother-in-law  of  the  grantor,  whose  estimate 
ranges  1i*om  $32.50  to  $37,  and  averages  $34.50.  Appellant 
produced  seven,  all  indifferent  as  between  the  parties,  who 
range  from  $32.50,  by  one,  the  lowest,  to  $50,  by  one,  the 
highest,  and  average  a  fraction  over  $40. 

Some  of  the  latter  say  that  upon  a  forced  sale  it  probably 
would  not  bring  quite  so  much  as  their  estimate,  but  we  think 
the  fair  preponderance  of  the  testimony  shows  it  worth  about 
that  su^oi.  This  wonld  make  its  value  $2,640  more  than  the 
consideration  claimed  to  have  been  paid  for  it,  exclusive  of 
the  support  agreed  to  be  furnished  to  the  grantors.  The  aver- 
age of  all  the  testimony  on  both  sides  is  a  fraction  over  $38, 
making  an  excess  of  $2460,  which  is  perhaps  the  nearest  to 
the  real  difference.  At  the  rate  shown  by  the  average  of  de- 
fendant's testimony,  it  would  be  $1,320,  which  is  more  than 
the  amount  of  complainant's  judgment.  It  seems  to  ns,  there- 
fore, that  the  presumption  of  fraud  was  not  overcome. 

This  conclusion  as  to  value  and  consideration,  unfavorable 
to  the  grantees  as  it  is,  concedes  what  appellant  does  not, 
that  their  father  really  owed  them  $3,120,  as  claimed. 

It  is  settled  that  a  son  remaining  and  working  in  his  father's 
£Eimily  after  becoming  of  age,  can  not  recover  for  such  serv- 
ices wiihont  a  previous  contract  therefor.  They  are  pre- 
aamed  to  be  rendered  gratuitously,  and  the  father  is  nnder 
no  legal  obligation  to  compensate  him.  Guffin  v.  The  First 
National  Bank  of  Morrison,  74  HI.  262. 

In  this  case  the  grantees  respectively  claim  that  they  had 
snch  a  contract.  John  alone  testifies  to  that  alleged  to  have 
been  made  with  him.     He  says  it  was  made  in  the  spring  of 
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1871  when  he  attained  his  majoritj,  in  the  field,  verbally, 
with  no  one  else  present,  and  provided  that  he  should  have 
twenty  dollars  per  month  besides  bis  board  and  clothing  and 
all  the  spending  money  be  should  need;  and  that  under  that 
contract  he  worked  continuously  until  the  conveyance  and 
transfer  here  complained  of  were  made. 

Eobert  Lawson  was  then  fifty-one  years  of  age,  in  good 
health,  an  experienced  farmer,  with  240  acres,  of  which  one 
third  was  always  in  pasture  to  about  thirty  head  of  cattle,  and 
had  three  other  sons  living  with  him  aged  respectively  nine- 
teen, seventeen  and  fourteen  years.  The  testimony  shows 
that  for  such  a  farm  two  hands  were  enough;  that  wages  for 
good  men  at  that  time  were  from  fifteen  to  twenty  dollars  per 
month  for  eight^months  of  the  year,  without  clothing  or  spend- 
ing money,  and  for  the  other  four  one  hand,  at  fifteen  dollars 
per  month  at  the  outside. 

In  like  manner  George  alone  testifies  to  the  one  with  him. 
made  under  the  same  circumstances  and  in  the  same  terms, 
two  years  later,  tliongh  his  father  was  still  fully  capable  of 
farm  work,  and  was  otherwise  as  fully  provided  with  help; 
the  youngest  two,  then  aged  sixteen  and  nineteen  years,  and 
John,  being  then  on  the  place. 

It  is  surely  somewhat  singular  that  no  other  evidence  of 
these  contracts,  or  either  of  them,  direct  or  indirect,  is  pro- 
duced; and  not  less  so  is  the  fact,  admitted  by  each  of  the 
parties,  that  not  one  dollar  of  the  twenty  per  month  was  erer 
paid  or  claimed  until  this  conveyance  was  made.  Kor  is  any 
explanation  offered  of  the  further  feet  that  John,  who  was  two 
years  older,  charged  only  for  one  more  than  Georga  It  ap- 
pears, indeed,  that  he  was  away  from  the  farm,  working  with  a 
threshing  machine  during  two  months  or  more  of  each  of  six 
years,  earning  for  himself  $1.25  per  day,  and  in  one  of  them 
with  his  team  at  $2.50;  but  he  positively  swears  that  for  this 
it  was  agreed  that  no  deduction  or  allowance  was  to  be  made, 
except  that  he  was  to  settle  his  father's  threshing  bill  for  thoee 
years.  We  can  account  for  the  difference,  which  according  to 
his  showing  was  against  him,  only  by  attributing  to  him 
inadvertence  through  haste  in  making  out  the  statement,  al- 
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though  his  counsel  claita  that  the  whole  transaction  was  very 
deliberate. 

Notwithstanding  the  unusual  character  of  these  contracts 
and  of  the  manner  of  making  them  and  of  dealing  under 
them,  since  the  grantees  respectively  testified  to  them,  and 
their  father  was  then  dead,  there  is  perhaps  no  sufficient  rea- 
son for  doubting  that  they  so  understood,  or  even  that  the  facts 
were  as  they  state.  But  a  creditor,  not  provided  for  by  the 
arrangement  here  in  question,  who  knew  nothing  of  it  and 
observed  the  boys  still  unmarried,  at  home,  receiving  their 
clothing  and  spending  money  from  their  father  and  at  work 
apparently  as  before,  might  well  be  surprised  and  somewhat 
disappointed  to  find  so  large  a  claim,  of  such  a  character,  and 
so  grown  up,  suddenly  appear  and  exhaust  the  means  of  his 
debtor  to  which  he  had  looked  for  payment.  And  we  think 
that  in  view  of  these  circumstances — the  liberality  of  the  al- 
leged contracts  and  the  amount,  secrecy  and  staleness  of  the 
claims — a  court  of  equity  ought  to  hold  these  grantees  with 
an  relaxed  strictness  to  show  that  their  agreement  to  support 
the  debtor  and  his  wife  was  not  so  substantial  a  part  of  the 
consideration  for  the  purchase,  and  therefore  presumably  an 
equivalent  for  so  much  of  value  in  the  property  purchased  of 
him,  as  to  injure  any  of  his  creditors. 

Upon  a  hearing  on  the  pleadings  and  proofs,  showing  the 
facts  as  above  set  forth,  the  circuit  court  dismissed  the  bill  for 
'  want  of  equity.  For  the  reasons  stated  we  think  this  was 
error,  and  for  that  error  the  decree  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Beversed  and  remanded. 


\ 
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James  A.  Monniea,  use,  etc., 

V. 

The  German  Insurance  Company. 

1  Exemptions — Insurance  monet. — Where  personal  properly  exempt 
by  law  from  execution  is  destroyed,  the  insurance  money  due  upon  itH  loss  is 
not  exempt. 

2.  Insurance  money  not  the  equivalent  of  property  de- 
stroyed.— The  insurance  company  is  the  debtor  of  the  party  insured  for  the 
amount  of  the  insurance.  There  is  just  so  much  "money  due  him"  (R. 
S.  Chap.  52,  Section  13),  from  the  corporation  not  as  the  price  or  equivalent 
of  the  property  insured,  but  upon  an  agfreemeut  to  indemnify  the  insured 
aerainst  its  loss  by  fire,  the  consideration  for  which  was  the  premium  paid 
and  not  any  interest  in  such  property. 

8.  Pleadino. — As  to  the  technical  point  that  inasmuch  as  the  answer 
avers  that  the  money  was  exempt  and  this  is  not  denied,  it  must  be  taken 
as  true;  this  is  matter  of  law  and  not  the  subject  of  averment  and  denial. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Bkown,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 9,  1883. 

Mr.  E.  L.  Bedfobd,  for  appellant;  as  to  exemptions,  cited 
Laws  of  1877,  102,  §  2;  McMasters  v.  Aslop,  85  111.  168; 
Figueira  v.  Pyatt,  88  111.  403;  Drake  on  Attachment,  §  65t); 
Waldo  V.  Gray,  14  111.  184;  Cook  v.  Scott,  1  Qilra.  333; 
Wells  v.  Lilly,  86  111.  318;  Code  of  la.  1873,  §  3244;  Nichols 
V.  Goodlieart,  5  Bradwell,  678;  Mineral  Point  R  B.  Co.  v. 
Barron,  83  111.  368;  Harrier  v.  Fassett,  9  N.  W.  Rep.  217. 

An  insurance  company  may  be  charged  as  garnishee  on 
account  of  a  loss  accruing  under  a  policy  of  insurance  issued 
by  it:  Boyle  v.  Franklin  Fire  Ins.  Co.  7  Watts  &  S.  76; 
Franklin  Fire  Ins.  Co.  v.  West,  8  Watts  &  S.  360;  Knox  v. 
Protection  Ins.  Co.  9  Conn.  430;  Girard  Fire  Ins.  Co.  v.  Field, 
46  Penn.  129;  K  W.  Ins.  Co.  v.  Atkins,  3  Bush.  328;  Roche 
y.  The  Rhode  Island  Ins.  Ass'n,  2  Bradwell,  360. 

If  the  debtor  sell  his  exempt  property,  the  debt  due  him 
therefor  may  be  attached:  Scott  v.  Bingham,   26  Yt  251; 
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Knabb  v.  Drake,  23  Penn.  489;  Harrier  v.  Fasaett,  9  N.  W. 
Kep.  217. 

As  to  gariiisliraent:  Brown  v.  Heath,  45  N.  H.  165;  Spil- 
man  v.  Aldridge,  126  Mass.  113. 

The  burden  rests  upon  the  debtor  to  prove  every  fact  neces- 
sary to  entitle  him  to  exemption:  Kitchell  v.  Burgwin,  21 
.  111.  40;  Blair  v.  Parker,  4  Brad  well,  409;  Amend  v.  Smith,  87 
111.  198;  Wright  v.  Dejce,  86  III.  490;  Casper  v.  The  People, 
6  Brad  well,  28;  Cook  v.  Bohl,  8  Brad  well,  293;  Cook  v.  Scott, 
1  Gilm.  333;  Waldo  v.  Gray,  14  HI.  184;  Washburn  v.  Good- 
heart,  88  111.  229. 

Messrs.  D.  &  T  J.  Subban,  for  appellee;  that  the  answer 
of  a  garnishee,  nntil  disproved  or  contradicted,  must  be 
considered  as  true,  cited  Pierce  v.  Carlton,  12  111.  366 ;  Cairo 
&  St.  L.  R  R  Co.  V.  Hindman,  85  111.  521;  Meadowcroft  v. 
Agnew,  89  111.  470;  I.  C.  R  R  Co.  v.- Cobb,  48  111.  402; 
Truitt  V.  Griffin,  61  IlL  30. 

A  garnishee  is  bound  to  claim  the  benefit  of  the  exemption 
for  his  creditor,  to  protect  himself:  C.  &  A.  R  R.  Co.  v. 
Bagland,  84  111.  375. 

As  to  notice  of  execution  and  the  right  of  selection: 
Amend  v.  Smith,  87  111.  198;  Shear  v.  Eeynolds,  90  111.  240; 
Blair  v.  Parker,  4  Bradwell,  198. 

As  to  garnishment:  Fanning  v.  First  Nat  Bank,  76  111. 
55. 

The  adjustment  of  the  loss  fixed  the  right  of  the  parties: 
I.  M.  Fire  Ins.  Co.  v.  Archdeacon,  82  111.  238. 

Property  exempted  by  law  may  be  sold  or  exchanged  by 
the  debtor  without  subjecting  it  or  its  equivalent  to  execu- 
tion: Vaughan  v.  Thompson,  17  111.  78;  Washburn  v.  Good- 
heart,  88  IlL  229;  Cole  v.  Green,  21  111.  105. 

Pleasants,  J.  The  Messrs.  Friedman,  after  judgment  re- 
covered and  execution  thereon  returned  unsatisfied  against 
Monniea,  gamisheed  the  Insurance  Company,  his  debtor,  whose 
answer  admitted  it  was  owing  him  upon  an  adjustment 
of  his  loss  under  its  policy  the  sum  of  $700,  of  which  $400 
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was  on  his  homestead  and  $300  on  personal  property  therein, 
bnt  set  up  that  he  had  presented  to  the  oflBcer  who  served 
the  garnishee  process  a  schedule  of  his  effects  and  claimed 
the  whole  amount  so  owing  as  exempt;. 

Copies  of  said  schedule  and  of  his  notice  to  the  company 
were  filed  with  and  made  part  of  the  answer,  which  further 
stated  that  at  the  lime  of  the  loss  Monniea  was  the  head  of  a 
family  and  residing  with  the  same  in  the  building  insured, 
and  expressly  interposed  said  claim  of  exemption  in  his  be- 
half. 

Upon  this  answer  the  plaintiffs  made  no  issue  of  fact,  nor 
did  they  seek  to  reach  that  portion  of  the  indebtedness  which 
was  owing  on  the  loss  of  the  homestead  and  therefore  pro- 
tected by  Sec.  7  of  the  Exemption  Act,  R  S.  1877,  Chap.  52, 
p.  484,  but  did  insist  on  a  judgment  to  their  use  as  against 
the  residue.  The  circuit  court,  however,  discharged  the  gar- 
nishee with  costs,  and  they  appealed. 

It  is  understood  that  to  get  the  benefit  of  the  provision  nn- 
der  which  the  exemption  of  the  $300  is  here  claimed  the 
debtor  must  make  a  schedule  and  selection,  where  practicable, 
and  appellants  suggest  that  the  statute  allows  this  to  be  done 
only  as  against  an  "  execution,  attachment  or  distress  warrant." 
But  a  broader  construction  was  given  and  this  right  declared 
as  against  a  garnishee  summons,  in  Fanning  v.  First  National 
Bank  of  Jacksonville,  76  111.  55.  Objections  are  also  urged 
against  the  schedule  in  this  case  for  indefiniteness  in  respect 
to  the  character,  amount  and  value  of  the  property  embraced 
in  it;  which  we  decline  to  consider  because  they  were  not  ape- 
cifically  made  and  perhaps  might  have  been  obviated  in  the 
court  below. 

Assuming  then  that  the  personal  property  insured  would 
have  been  exempt,  the  question  is  whether  the  insurance 
money  due  upon  its  loss  is  exempt  in  its  stead.  The  claim  is 
made  under  section  13  of  the  Act  above  referred  to,  which, 
after  mentioning  certain  specific  articles  and  one  hundred 
dollars'  worth  of  other  property  to  be  selected  by  the  debtor, 
exempts  in  addition  thereto,  when  he  is  the  head  of  a  family 
and  residing  with  the  same,  three  hundred  dollars'  worth 
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of  other  property  to  be  bo  selected;  bnt  with  the  proviso 
*'  that  such  selection  and  exemption  shall  not  be  made  bj  the 
debtor  or  allowed  to  him  or  her  from  any  money,  salary  or 
wages  doe  him  or  her  from  any  person  or  persons  or  corpora- 
tion whatever." 

This  proviso  is  a  new  feature  of  the  law,  incorporated  in 
1877,  and  seems  to  change  it  from  what  it  previously  was  as 
constraed  in  Fanuing^s  case,  9upra^  according  to  which  the 
selection  might  be  made  from  any  personal  property — money 
due,  or  other  property  belonging  to  the  debtor. 

Oonnsel  for  appellee  contend,  however,  npon  what  they 
deem  considerations  of  reason  and  policy  and  npon  the  liberal 
rnle  of  construction  applied  to  exemption  laws,  that  the  ex- 
ception made  by  this  proviso  does  not  include  insurance 
money,  and  for  authority  cite  Yaughan  v.  Thompson,  17  III.  78, 
approved  in  Cole  v.  Green,  21  111.  105,  and  Washburn  v.  Good 
heart,  88  111.  229.  That  case  related  to  tangible  property  of 
the  debtor  which  was  admitted  to  have  been  exempt  in  his 
possession.  The  question  was  whether  the  giving  of  a  mort- 
gage upon  it  was  itself  fraudulent  as  to  creditors  and  divested 
it  of  the  protection  with  which  it  was  previously  clothed,  and  it 
was  held,  that  since  they  could  not  subject  it  to  levy  and 
forced  sale  to  satisfy  their  demands  they  could  not  be  de- 
frauded l^  any  disposition,  otherwise  lawful,  that  he  might  see 
fit  to  make  of  it.  And  that  was  the  point  approved  by  the  later 
cases  referred  to.  "We  fail  to  perceive  in  it  anything  relevant  to 
the  question  here  presented.  But  in  the  course  of  the  opinion 
it  was  said  that  "  property  exempted  by  law  may  be  sold  or 
exchanged  by  the  debtor  without  subjecting  it  or  its  equiva- 
lent to  execution,''  and  this  language  is  i^eHed  on  as  authority 
for  the  proposition  that  in  the  view  of  the  Exemption  Act 
insurance  money  due  upon  a  loss  takes  the  place  of  the  prop- 
erty insured. 

We  do  not  understand  it  as  asserting  that  the  equivalent 
received  in  such  case  will  not  be  snbject  to  execntion,  but 
only  that  it  may  not  be;  in  other  words,  that  the  debtor  is  free 
to  deal  with  exempt  property  as  if  he  was  not  a  debtor,  and 
that  by  disposing  of  it  in  any  lawful  way  he  does  not  forfeit 
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the  protection  of  the  statute  as  to  the  equivalent  receiyed,  if  it 
would  otherwise  be  protected  in  his  hands. 

Here,  however,  the  debtor  made  no  sale,  exchange  or  other 
disposition  of  the  property  destroyed.  The  insurance  money 
is  therefore  not  its  equivalent  in  the  sense  referred  to,  nor  is 
any  specific  money  in  the  hands  of  the  garnishee  his  property. 
The  Insurance  Company  is  not  a  custodian  or  bailee  of  any 
certain  $300  belonging  to  him,  but  is  strictly  and  truly  his 
debtor  in  that  amount.  There  is  just  so  much  ^^  money  due 
him  "  from  this  corporation;  not  as  the  price  or  equivalent  of 
the  property  insured,  but  upon  an  agreement  to  indemnify 
him  against  its  loss  by  fire,  the  consideration  for  which  was 
the  premium  paid,  and  not  any  interest  in  such  property. 

The  proviso,  as  seen,  forbids  that  any  exemption  be  allowed 
to  the  debtor  from  *^any  "  money  so  due  him — without  excep- 
tion, limitation  or  qnalification«  The  terms  employed  are 
entirely  clear  and  unambiguous.  There  is  no  room  for  con- 
struction. If  the  legislature  had  intended  to  except  insur- 
ance money  as  the  equivalent,  representative  or  substitute  of 
exempt  personal  property  destroyed,  it  is  to  be  presumed  that 
it  would  have  so  declared,  as  it  did  in  the  case  of  the  homestead. 

Where  its  will  in  respect  to  matter  within  its  discretion  is 
so  plainly  and  absolutely  expressed,  the  courts  are  not  at  lib- 
erty to  entertain  considerations  of  supposed  policy  as  ground 
of  construction  by  which  to  limit  it.  That  would  be  judicial 
legislation. 

The  Snpreme  Oonrt  has  had  no  occasion  as  yet  to  construe 
this  proviso,  bnt  the  Appellate  Court  in  the  Third  District 
has  assumed  that  it  meant  just  what  it  imports  though  no 
point  or  argument  was  made  upon  it.  [Nichols  v.  Ooodheart, 
5  Bradwell,  678. 

We,  also,  think  it  includes  all  money  due  the  debtor,  with- 
out regard  to  the  character  or  consideration  of  the  indebted- 
ness or  the  circumstances  out  of  which  it  arose;  and  we 
know  of  no  law  of  this  State  under  which  any  money  so  due 
a  debtor  (except  on  insurance  or  for  the  proceeds  of  the 
homestead  as  above  stated,  and  for  wages  under  the  Garnisli- 
ment  Act)  can  now  be  exempted. 

Counsel  also  urge  the  technical  point  that  inasmuch  as  tlie 
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answer  avers  that  this  money  was  exempt  and  is  not  denied 
it  must  be  taken  to  be  true.  But  this  is  matter  of  law  and 
not  the  subject  of  averment  or  deniaL 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  for  further  proceeding  in  accordance  here- 
with* 

Heversed  and  remanded. 


Tece  Chicago,  Burlington  and  Quincy  Eailroad 

Company 

V. 

Hannah  Olson. 

1.  QuBsnoK  OF  HKQLioKNCB— Finding  of  jury  when  adoptbd.— 
On  appeal  before  this  court,  where  the  finding  of  the  jury  npon  a  question 
of  negligence  determines  the  preponderance  of  evidence  as  to  a  primary 
fact  which  seemed  reasonably  donbtfdl,  this  coiirt  will  defer  to  and  adopt 
such  finding,  in  view  of  the  saperior  advantages  the  jury  have  in  seeing, 
and  heating  the  witnesses,  although  the  court's  inclination  from  the  testi- 
mony transcribed  may  be  to  the  contrary;  but  where  the  duty  devolving 
upon  this  court  is  merely  to  characterize  conduct  shown,  or  to  draw  an  infer- 
ence from  facts  clearly  proved  or  admitted,  the  court  will  be  less  reluctant 
to  pronounce  aocoiding  to  its  own  independent  judgment. 

2.  WAiiKiNG  UPON  RAILROAD  TRACK. — ^Whcro  there  is  no  excuse  or 
justification  for  the  act  it  is  negligence  for  a  person  to  walk  upon  the  track 
of  a  railroad,  whether  laid  in  the  city  or  upon  the  open  field,  and  he  who 
deliberately  does  so  will  be  presumed  to  assume  the  risk  of  the  perils  he  may 
encounter. 

3.  Neoliqencb  in  going  INTO  KNOWN  DANGER. — Where  danger  is 
actually  known ^or  apparent  to  ordinary  observation  or  reasonably  to  be  ap- 
prehended, proof  of  positive  or  special  care  to  avoid  it  must  be  made  to 
warrant  a  recoveiy. 

4.  CoNTRiBTTTORT  NBGLiGBNCB— Fellow  bbryants.— Deceased  after 
finishing  his  day*s  work  started  to  leave  appellant's  railroad  yard,  in  which 
he  was  employed.  On  account  of  the  snow  elsewhere  it  was  more  conven- 
ient for  him  to  walk  on  the  track.  While  on  the  track  he  was  struck  and 
fatally  ii^ured  by  an  engine  running  at  a  high  rate  of  speed,  which  was  be- 
ing backed  down  from  the  turn-table.  Held,  that  the  negligence  of  deceased 
in  going  upon  the  track  and  while  there,  not  looking  for  the  known  danger, 
materially  and  directly  contributed  to  the  ii^jury.    As  between  the  negli* 
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gence  of  deceased  and  that  of  defendant's  servants,  there  was  no  substantial 
difference,  aoid  as  the  verdict  was  against  the  evidence  it  was  error  to  xel'ase 
defendant's  motion  to  set  it  aside. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Abthus  a.  Smith,  Judge,  preaiding.  Opinion  filed  Febru- 
ary 9,  1883. 

Mr.  O.  F.  PmoB  and  Messrs.  Williams  &  Lawbenoe,  for 
appellant;  as  to  injury  to  a  servant  through  neglect  or  mis- 
management of  fellow  servant,  cited  C.  &  N.  W.  R.  R  Co.  v. 
Moranda,  93  HI.  316;  C.  &  N.  W.  R.  R  Co.  v.  Bliss,  6  Brad- 
well,  417. 

A  servant  assumes  all  risks  incident  to  the  business:  Wood's 
Master  and  Servant,  §  326;  Morris  v.  Gleason,  4  Brad  well, 
396. 

As  to  evidence:  S.  W.  &  W.  R  R  Co.  v.  Moore,  77  111. 
210. 

Regular  employes  while  upon'  master's  grounds  in  course 
of  their  employment  are  entitled  to  the  same  protection  and 
subject  to  the  same  liability  both  before  commencing  work 
and  after  its  completion  as  while  actually  at  work:  Manville 
V.  C.  R  R  Co.  11  Ohio,  417;  Boyden  v.  Stewart,  3  Eng.  L. 
&  £q.  R  1 ;  Thompson  on  Negligence,  1047. 

Mr.  J.  A.  MoKekzib  and  Mr.  E.  A.  Bancroft,  for  appellee; 
that  this  was  a  question  of  negligence  for  the  jury  to  deter- 
mine, cited  T.  P.  &  W.  R  R  Co.  v.  Foster,  43  111.  417;  I.  C. 
R  R  Co.  V.  Cragin,  71  111.  178;  C.  &  A.  R  R  Co.  v.  Pen- 
nell,  94  111.  448;  Slosson  v.  B.  C.  R  &  N.  R  R  Co.  13  Rep. 
653;  W.  &  P.  R  R  Co.  v.  McElwee,  67  Penn.  315;  Shear- 
man  and  Red.  on  Neg.  §  10;  C.  &  A.  R  R  Co.  v.  Robinson, 
8  Bradwell,  140;  Wharton  on  Neg.  §  324,  391;  B.  &  O.  R  R 
Co.  V.  Trainer,  33  Md.  552;  B.  &  O.  R  R  Co.  v.  Dougherty, 
36  Md.  366;  Hicks  v.  P.  R  R  Co.  64  Mo.  430;  Frick  v.  St 
L.  RR  Co.  15  Cent.  L.  J.  195;  Railroad  Co.  v.  Fort,  17 
Wall.  653-557;  Hough  v,  Texas  R  R  Co.  10  Otto,  213-218; 
King  V.  O.  R  R  Co.  15  Cent.  L.  J.  367. 

The  question  whether  the  injuring  and  injured  servants 
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vere  co-servants  is  a  question  of  fact  for  the  jnry  to  decide: 
8  Thompson  on  Negligence,  1049;  T.  W.  &  W.  R.  R  Co.  v. 
Moore,  77  111.  217;  Holton  v.  Daly,  4  Bradwell,  25-28;  B.  & 
O.  R  R  Co.  V.  Trainor,  33  Md.  552;  C.  &  N.  W.  R  R  Co.  v. 
Moranda,  93  111.  302;  T.  W.  &  W.  R  R  Co.  v.  O'Connor,  77 
111.  391;  P.  F.  W.  &  0.  R  R  Co.  v.  Powers,  74  III.  341;  C. 
&  K  W.  R.  R  Co.  V.  Bliss,  6  Bradwell,  411. 

At  the  time  of  the  accident  appellee's  husband  had  com- 
pletied  his  day's  work  and  stood  in  the  position  of  a  stranger 
to  appellant:  Packet  Co.  v.  McCne,  17  Wall.  508;  Washburn 
V.  N.  &  C.  R  R  Co.  3  Tenn.  638;  Baird  v.  Petit,  70  Penn. 
477;  B.  &  O.  R  R  Co.v.  Trainor,  33  Md.  542. 

Pleasants,  J.  Case  by  appellee  for  alleged  negligence  of 
appellant,  causing  the  death  of  Nels  Olson,  her  intestate  and 
husband.  At  the  time  of  the  injury,  February  19, 1881,  the 
general  situation  was  as  follows:  The  deceased  was  em- 
ployed in  appellant's  yard  at  Galesbnrg  to  remove  the  ashes 
and  cinders  from  the  pits  under  the  engines  in  the  round- 
houses, but  subject  to  be  called  at  any  time  to  other  work  as 
a  roustabout.  There  were  two  round-houses  in  the  yard.  The 
new  one,  sixty  feet  deep,  extended  on  a  curve  one  hundred 
and  five  feet  from  its  turn-table,  and  from  a  point  a  little  east 
of  north,  westerly  and  southerly,  to  a  point  a  little  south  of 
west  of  it 

From  this  turn-table  a  track  was  laid  straight  northeasterly, 
passing  the  east  end  of  the  round-house,  parallel  with  and  dis- 
tant six  feet  irom  it,  through  the  old  one  which  was  seventy- 
seven  feet  further  north,  to  its  turn-table,  still  beyond.  Be- 
tween the  two  turn-tables,  on  the  west  side  of  the  track,  was  a 
water  tank,  and  on  the  east  side  a  machine  shop,  whose  west 
wall  extended  froni  a  point  about  east  of  the  new  turn-table 
one  hundred  and  eighty  feet  north  and  converging  towards  the 
track  to  a  point  about  east  of  the  northeast  comer  of  the  new 
round-house.  The  space  between  these  buildings,  through 
which  the  track  ran,  was  about  fifty  feet  wide  on  its  south 
line  and  narrowed  to  eighteen  on  the  north. 

Within  a  very  short  time  preceding  there  had  been  several 
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falls  of  snow,  which  the  deceased  on  that  day  was  engaged 
with  others  in  removing  from  the  yard;  and  the  track  referred 
to  had  thas  been  cleared,  bat  not  the  spaces  between  it  and 
the  buildings  mentioned. 

Just  before  quitting  time,  which  was  six  o'clock,  a  locomo- 
tive with  its  tender,  in  charge  of  engineer  Boyd  and  fireman 
Pease,  was  brought  out  of  the  new  round-house  to  the  turn- 
table, which  was  then  immediately  turned  and  set  to  this 
track  to  let  them  back  down  to  the  tank  for  a  supply  of  water 
preparatory  to  their  going  out  with  the  regular  Quincy  pas- 
senger train.  Deceased  was  then  standing  west  of  the  track 
and  north  of  the  table,  very  near  to  the  end  of  the  lever  by 
which  it  was  being  turned.  Just  before  it  was  so  set  the  six 
o'clock  whistle  was  blown,  upon  which  he  handed  his  shovel 
to  another  employe  and  started  north,  going  home.  At  what 
point  he  got  upon  the  track  is  not  shown,  but  when  nearly 
past  the  buildings,  about  one  hundred  and  fifty  feet  from  the 
turn-table,  he  was  overtaken  and  knocked  down  .by  the  tender; 
and  being  caught  by  its  brake  was  carried  from  twelve  to  eight- 
een feet  before  the  alarm  was  given  and  the  engine  stopped. 
From  the  injuries  so  received  he  died  early  the  next  morning. 

The  declaration  contains  two  counts,  of  which  the  first 
charges  that  the  defendant  negligently  allowed  the  narrow 
space  between  said  round-house  and  machine  shop  to  remain 
filled  with  snow,  except  as  to  the  railroad  track  running  through 
it,  whereby  the  only  convenient  passage  way  was  upon  said 
track,  and  that  while  the  deceased  was  with  due  care  walking 
thereon  as  he  lawfully  might,  it  so  negligently  drove  its  loco- 
motive and  tender  that  they  ran  upon,  struck  and  injured  him 
by  reason  whereof  he  died;  and  the  second,  that  the  defendant, 
well  knowing  that  its  employes  in  large  numbers  .were  accus- 
tomed daily  to  pass  homeward  on  this  track,  without  due 
care  employed  incompetent  and  negligent  servants  to  run  its 
engine  and  tender  thereon,  and  that  while  deceased  with  due 
care  was  so  passing  they  so  carelessly  drove  and  managed 
said  engine  and  tender  that,  etc.,  as  is  in  tlie  first  set  forth. 

To  this  declaration  the  defendant  pleaded  not  guilty.  The 
verdict  was  for  the  plaintiff  for  $3,000,  which  the  court  re- 
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iiised  to  set  aside,  and  the  judgment  having  been  entered 
thereon  the  defendant  appealed. 

It  fully  appears  that  the  foreman  of  the  yard  had  kept  a 
large  force  diligently  at  work  day  and  night  to  remove  the 
snow  from  it,  and  that  Boyd  was  a  skillful  and  prudent  en- 
gineer of  sixteen  years'  experience;  which  disproves  all  the 
negligence  specifically  alleged. 

What  remains,  if  anything,  is  the  general  charge  in  respect 
to  the  manner  of  running  the  engine;  and  the  particulars  re- 
lied on  upon  the  evidence  are  that  it  was  hacked  down,  upon  a 
track  obscured  to  the  engineer  and  fireman  by  the  tender,  at  too 
great  a  speed,  without  ringing  of  the  bell  or  other  warning, 
with  knowledge  that  the  employes  in  the  yard  were  then  quit- 
ting work  for  the  day  and  good  reason  to  apprehend  that  on 
account  of  the  snow  on  either  side  of  it  some  of  them  going 
in  that  direction  would  take  the  cleared  track. 

Upon  the  testimony  as  to  the  rate  .of  speed,  which  was  con- 
flicting, the  jury  might  well  have  found  that  under  the  cir- 
cumstances it  was  recklessly  high.  About  the  others  -there  is 
no  serious  dispute;  and  taken  together,  they  ought,  in  our 
opinion,  to  fix  the  liability  of  the  appellant  if  the  deceased 
was  free  from  fault — which  is  the  only  question  to  be 
considered  since  no  complaint  is  made  of  the  rulings  of  the 
court. 

In  cases  of  this  character  care  or  negligence  is  an  ultimate 
fact  proved  by  the  circumstances  or  primary  facts,  of  which 
the  following,  without  important  modification,  are  here  shown. 
When  the  injury  occurred  it  was  light  enough  to  see  an  en- 
gine and  tender  easily  at  a  distance  of  a  hundred  feet  or  more. 
The  deceased,  although  fifty-eight  years  of  age,  was  vigorous 
and  active,  but  somewhat  hard  of  hearing  and  inattentive  to 
the  dangers  surrounding  and  threatening  him  in  the  yard. 
He  had  been  there  employed  for  about  six  months.  From 
two  hundred  to  two  hundred  and  fifty  engines  passed  back 
and  forth  over  this  track,  at  some  times  ringing  a  bell  and  at 
others  not,  in  every  twenty-four  hours.  He  was  at  the  turn- 
table when  the  engine  on  the  occasion  in  question  was  being 
set  to  be  backed  down,  in  easy  conversing  distance  of  the  per- 
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Bons  engaged  in  the  operation.  Immediately  before  it  was  bo 
set  he  walked  off  in  the  same  direction,  without  any  inqnirj 
respecting  its  intended  movement^  taking  the  track  between 
the  round-house  and  the  machine  shop.  The  way  on  either 
side,  although  obstructed  by  snow,  was  far  from  being  imprac- 
ticable. One  fellow-employe  was  just  in  advance  and  another 
followed  and  passed  him  on  the  track — both  on  a  run;  but  he 
continued  to  walk  between  the  rails,  without  asking  a  ques- 
tion or  quickening  his  pace,  or  turning  to  look,  until  he  was 
run  down  and  fatally  injured  by  the  overtaking  tender  as 
herein  above  stated. 

Whether  these  circumstances  prove  or  constitute  negligence 
on  his  part  was  to  be  determined  in  the  first  instance  by  the 
jury.  Pennsylvania  Co.  v.  Conlan,  101  111.  106.  But  on  ap- 
peal the  same  duty  is  devolved  upon  us.  If  it  were  to  deter- 
mine the  preponderance  of  evidence  as  to  a  primary  fact  which 
seemed  reasonably  doubtful  we  should  defer  to  and  adopt 
their  finding  in  view  of  their  superior  advantages  from  seeing 
and  hearing  the  witnesses,  although  our  own  inclination  from 
the  testimony  as  transcribed  might  be  to  the  contrary;  but 
where  it  is  merely  to  characterize  conduct  shown,  or  to  draw 
an  inference  from  facts  clearly  proved  or  admitted,  there  is  no 
such  advantage  and  we  should  be  less  reluctant  to  pronounce 
according  to  our  independent  judgment 

Thus  the  Supreme  Court,  discharging  the  same  function 
before  this  court  was  established,  constantly  held,  as  matter 
of  fact  and  against  the  finding  of  the  jury,  that  if  nothing 
further  appears  to  justify  or  excuse  it  '^  it  is  negligence  for  a 
person  to  walk  upon  the  track  of  a  railroad,  whether  laid  in 
the  street  or  upon  the  open  field,  and  he  who  deliberately  does 
so  will  be  presumed  to  assume  the  risk  of  the  perils  he  may 
encounter."-  I.  C.  R  K  Co.  v.  Hall,  72  III.  225;  Same  v. 
Hammer,  Ibid.  350  (last  paragraph);  Same  v.  Hetherington, 
83  Id.  513;  L.  8.  &  M.  S.  R  R.  Co.  v.  Hart,  87  Id.  534. 

In  the  light  of  these  decisions  upon  the  established  facts 
above  stated  we  can  not  hesitate  as  to  how  we  ought  to  re- 
gard the  act  of  the  deceased  in  this  case.  Even  if  it  were  con- 
ceded, giving  him  the  benefit  of  every  doubt,  that  he  did  not 
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actually  know,  whan  be  started  from  the  turn-table,  that  the 
engine  was  then  about  to  be  backed  down;  that  he  did  not  go 
upon  the  track  until  he  reached  the  comer  of  the  round-house'; 
that  he  intended  to  go  upon  it  only  through  the  space  be- 
tween the  round-house  and  the  machine  shop,  a  distance  of 
sixty  feet;  that  the  snow  outside  of  it  through  that  space  was 
two  feet  deep,  and  that  the  backing  down  of  an  engine  at  such 
a  rate  of  speed  was  of  rare  occurrence  or  even  unprecedented 
— still  enough  appears  to  stamp  it  as  careless  in  a  liigh  degree. 

He  ought  to  have  known,  as  well  from  the  indications  pre- 
sented as  because  he  could  have  so  easily  learned  upon  inquiry, 
that  the  engine  was  tlien  about  to  be  backed  down.  He  did 
know  that  this  was  the  track  between  the  two  turn-tables,  giv- 
ing access  to  the  water  tank  and  in  almost  constant  use  by 
engines  moving  backward  and  forward,  with  and  without 
warning.  It  was  therefore  manifestly  dangerous  to  be  upon 
it  for  a  moment  at  any  time  without  looking  out  for  them. 
The  walk  upon  it  over  the  sixty  feet  between  the  buildings  was 
hardly  less  dangerous  than  a  walk  upon  it  over  the  whole  dis- 
tance from  the  turn-table,  because  in  either  case  the  same  time 
'Virould  be  given  to  the  engine  to  overtake  him  where  it  did.  The 
inconvenience  of  the  way  outside,  through  the  snow  if  there 
-was  no  other,  for  that  short  distance  was  very  trifling.  It  would 
be  no  matter  of  wonder  that  merely  on  account  of  the  snow  he 
took  the  cleared  track — perhaps  most  men  would  have  done  so 
ander  the  circumstances — ^not,  however,  because  it  was  not 
plainly  hazardous,  but  because  the  danger  could  be  so  easil}'^ 
avoided  by  proper  care  to  look  for  coming  engines  and  get  out 
of  the  way  if  one  should  be  seen.  What  does  excite  wonder 
is  that  having  gone  upon  it  he  took  no  such  care. 

Where  danger  is  not  actually  known,  nor  apparent  to  ordi- 
nary observation,  nor  reasonably  to  be  apprehended,  proof  of 
positive  or  special  care  to  avoid  it,  is  not  required — the  abfeence 
of  positive  negligence  may  suffice — but  where  it  is,  such  proof 
onght  to  be  made  to  warrant  a  recovery  in  cases  like  this. 
Here  it  was  obvious  enough.  Yet  the  deceased,  with  all  his 
knowledge  and  means  of  knowledge,  needlessly  exposed  him- 
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self  and  then  neglected  to  use  the  care  that  sach  exposure 
specially  and  reasonably  demanded. 

Every  man  of  common  sense  and  prudence  in  his  situation, 
and  with  his  knowledge  of  the  operations  as  carried  on  in  that 
yard  would  have  known  that  he  ought  to  keep  off  that  track, 
or  being  on,  to  look  back  oiten  enough  to  be  sure  of  seeing 
the  danger  in  time  to  avoid  it;  and  since  there  was  nothing  to 
distract  or  hinder  him,  his  failure  so  to  do  must  be  regarded 
as  simple  carelessness,  which,  in  view  of  the  peril,  was  by  no 
means  slight  That  it  materially  and  directly  contributed  to 
the  injury  can  not  be  doubted. 

It  is  hardly  necessary  to  add  that  we  see  no  substantial  dif- 
ference between  the  degree  of  his  negligence  and  that  of  the 
defendant's  servants.  Boyd  ran  the  engine  as  if  he  had  no 
reason  to  fear  that  a  man  might  be  on  the  track,  and  the  de- 
ceased walked  upon  the  same  track  as  if  he  had  no  reason  to 
fear  an  engine  might  be  upon  it.  There  is  little  room  for 
comparison  or  excuse  for  either. 

We  notice  that  in  the  third  instruction  given  for  the  plaint- 
iff the  jury  were  told  in  effect  that  although  they  might  find 
from  the  evidence  that  the  deceased  failed  to  use  ordinary 
care,  yet  if  they  should  also  find  that  his  negligence  was  slight 
in  comparison  with  that  of  the  defendant,  and  that  the  latter 
was  gross,  the  plaintiff  might  recover.  In  the  absence  of  all 
exception  to  it,  and  because  the  view  above  taken  readers  it 
unnecessary  to  do  more,  we  refer  to  it  no  further  than  to 
say  that  we  are  not  to  be  understood  as  approving  it,  and  in 
reference  to  another  trial,  if  it  should  be  had,  to  call  attention 
to  the  case  of  the  0.  B.  &  Q.  £.  B.  Co.  v.  Johnson,  103  111. 
512,  which  perhaps  was  not  reported  since  the  instruction  was 
given. 

On  this  subject,  as  affected  by  that  case,  our  views  are  set 
forth  in  the  0.  B.  &  Q.  R  E.  Co.  v.  Dougherty,  12  Bradwell, 
181,  decided  at  this  term. 

It  is  also  deemed  unnecessary  to  express  an  opinion  as  to 
the  effect  of  the  testimony  bearing  upon  the  question  whether 
the  engineer  and  the  deceased  were  fellow  servants  in  the  same 
line  of  employment    That  testimony  is  not  so  full  and  dear 
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as  to  warrant  such  expression,  and  no  complaint  is  made  of 
the  inetrnctions  as  to  the  law  upon  that  subject. 

The  verdict,  on  the  qnestion  of  the  negligence  of  deceased, 
was  against  the  evidence,  and  it  was  therefore  error  to  refuse 
defendant's  motion  to  set  it  aside  on  that  ground.  For  that 
error  the  judgment  is  reversed  and  the  cause  remanded. 

Seversed  and  remanded. 
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Oscar  B.  Hamilton,  assignee,  etc., 

V. 

George  Busby. 

Pbacticb. — ^This  case  is  reversed  under  role  thirty,  as  no  brief  was  filed 
by  appeUee.  The  court  is  of  opinion  that  it  was  error  to  permit  appellee  to 
testify  to  the  payment  to  Hart  in  his  lifetime  of  the  judgment  sued  on. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
C.    Epler,  Judge,    presiding.      Opinion   filed  January  16, 

1883. 

Mr.  A.  A.  Goodrich  and  Mr.  O.  B.  Hamilton,  for  appellant; 
that  parties  in  interest  shall  be  allowed  to  testify  only  when 
they  are  on  terms  of  equality,  cited  Whitmer  v.  Eucker,  71 
Ill.;410;  Stone  v.  Cook,  79  III  424;  Langley  v.  Dodeworth, 
81  111.  86;  Boynton  v.  Phelps,  52  111.  210;  R.  S.  1874,  Chap. 
51,  §  2;  Merrill  v.  Atkin,  59  111.  29. 

Per  Curiam.  This  case  is  reversed  under  rule  thirty  for 
want  of  briefs  by  appellee. 

After  looking  into  the  record  we  are  of  opinion  the  court 
erred  in  permitting  appellee  Busby  to  testily  to  the  payment 
of  the  judgment  sued  on  to  John  Hart  in  his  lifetime.     He 
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was  not  competent  as  a  witnees  to  testify  to  these  facts.  But 
we  are  of  opinion  that  he  was  a  competent  witness  upon  the 
issne  formed  npon  the  plea  in  abatement  traversing  the  affi-> 
davit  npon  which  the  attachment  issued. 

Beversed  and  remanded. 


City  op  Bui^ker  Hill 

V. 

Benjamin  Johnson. 

Bill  op  EXCEFnoKS-^WAirr  of  boaIj  of  judgb.— The  question  involved 
in  this  case  can  not  be  considered  by  the  court,  as  the  paper  copied  into  the 
record  as  a  bill  of  exceptions  is  void,  for  want  of  the  seal  of  the  judge  who 
tried  the  case. 

Appeal  from  the  Conntj  Conrt  of  Macoupin  conntj;  the 
Hon.  R.  A.  Ejno,  Judge,  presiding.  Opinion  filed  January 
16,  1883. 

Mr.  E.  W.  Hays  and  Messrs.  Binakeb  &  Biitakeb,  for  ap- 
pellant; cited  R  S.  1874,  Chap.  64,  §  65;  Byars  v.  City  of 
Mt.  Vernon,  77  111.  467. 

Mr.  A  N.  Tancey,  for  appellee;  that  a  bill  of  exceptions 
is  to  Lo  considered  as  a  pleading  of  party  alleging  the  excep- 
tion, and  if  ambiguous,  ought  to  be  construed  most  strongly 
against  the  party  who  prepared  it,  cited  Ford  v.  Wilson,  2 
Scam.  255;  Sogers  v.  Hall,  3  Scam.  5. 

If  the  bill  of  exceptions  fails  to  state  that  it  contains  all  of 
the  evidence  heard  oo  the  trial,  the  presumption  will  be  in- 
dulged that  the  court  below  decided  correetly  in  overruling 
motion  for  new  trial  and  the  verdict  in  such  case  can  not  be 
questioned:  Buckland  v.  Goddard,  36  HI.  206;  Ballance  v. 
I>onard,  37  111.  43;  Miner  v.  Phillips,  42  HI.  123;  Gallagher 
V.  Brandt,  52  111.  80;  Cowgill  v.  Beesley,  76  111.  445;  Henry 
▼.  Halloway,  78  111.  356;  Noy  v.  Creed,  1  Bradwell,  557. 
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Where  the  bill  of  exceptions  is  not  sealed  bj  the  judge,  a 
court  will  not  look  into  it  to  see  if  there  is  error:  B.  S.  1874, 
Chap.  110,  §  60;   Miller  v.  Jenkins,  44  111.  443. 

As  to  the  exclusion  of  the  printed  books  as  evidence:  Alton 
V.  Hartford  Ins.  Co.  72  III  328;  Schott  v.  The  People,  89  IlL 
195;  Bethalto  v.  Conlej,  9  Bradwell,  339 

Pes  Gubiajc  The  only  question  sought  to  be  raised  in  this 
case  is  whether  or  not  the  court  below  erred  in  excluding  from 
the  jury  a  printed  book  purporting  to  be  the  charter  and  or- 
dinances of  the  city  of  Bunker  Hill,  published  by  authority 
of  the  city  council.  It  is  objected  on  the  part  of  appellee 
that  this  question  can  not  be  considered  by  this  court  because 
the  paper  copied  into  the  record  as  a  bill  of  exceptions  is  void 
for  want  of  the  seal  of  the  judge  who  tried  the  case.  UpOu 
inspection  of  the  record  we  find  the  point  to  be  well  taken, 
and  upon  the  authority  of  Miller  v.  Jenkins,  44  111.  443,  affirm 
the  judgment  of  the  court  below. 

Judgment  affirmed. 


12    866 
77    MS 


St.  Louis,  Vaitoalia  and  Tebre  Haute  Bailboad 

Company 

V. 

A.  S.  Morgan. 

1.  Nbgligenob.— The  train  of  appellant  ran  oyer  and  killed  appeUee^s 
cow  near  a  pablic  crossing  in  the  village.  The  train  was  running  much 
faster  than  was  allowed  by  the  village  ordinance,  and  no  bell  was  rang  or 
whistle  sounded.  HM,  that  as  the  train  was  running  in  total  disregard  of 
the  law,  to  overcome  the  liability  created  by  the  statute  ander  such  ciicam* 
etances,  the  preponderance  of  the  evidence  should  show  that  the  injury  was 
not  the  result  of  the  wrong^  act  of  the  raOroad  company.  As  the  evidence 
wholly  fails  to  do  this,  the  judgment  is  affihned. 

'  2.  Instructions. — While  some  of  the  instructions  given  are  inaccurate, 
yet  the  court  is  of.tiie  opinion  that  substantial  justice  has  been  done,  and 
that  a  new  trial  would  result  in  the  same  jadgment 

Appeal  from  the  Circuit  Court  of  Cumberland  countj; 
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the  Hod.  T.  S.  Casst,  Judge,  presiding.     Opinion  filed  Jan- 
uary 16,  1883. 

Mr.  Jno.  G.  Williams,  Mr.  L.  N.  Bkrwer  and  Mr.  T. 
J.  Golden,  for  appellant;  as  to  admission  in  evidence  of  ordi- 
nance, cited  R.  S.  1881,  Chap.  24,  §  65;  Barr  v.  Auburn,  89 
111.  361. 

Appellant  is  not  liable,  as  the  cow  was  unlawfully  on  its 
right  of  way:  R  S.  1874,  Chap.  8;  I.  W.  &  W.  R.  R.  Co.  v. 
Barlow,  71  111.  640. 

An  instruction  that  assumes  to  tell  the  jury  to  find  accord- 
ing to  their  belief,  is  improper:  Ewing  v.  Runkle,  20  111. 
464;  Parker  v.  Fisher,  39  111.  164;  Miller  v.  Balthasser,  78 
UL  302;  Fame  Ins.  Co.  v.  Mann,  4  Brad  well,  485;  C.  B.  & 
Q.  R  R  Co.  V.  Johnson,  103  111.  612;  Penn.  Co.  v.  Conlan, 
101  111.  93;  L.  E.  &  W.  R'y  Co.  v.  Zoffinger,  10  Brad  well, 
252. 

The  fact  that  proper  instructions  were  given  for  appellant 
does  not  cure  the  error  of  those  given  fur  appellee:  Camp 
Point  M'f 'g  Co.  V.  Ballon,  71  111.  417;  O.  O.  &  F.  R  V.  R. 
R  Co.  V.  McMath,  4  Brad  well,  356;  Morris  v.  Gleason,  1 
Bradwell,  510;  C.  B.  &  Q.  R  R  Co.  v.  Harwood,  80  111.  88. 

As  to  a  partial  rehearsal  of  the  evidence  in  a  written  in- 
struction: Chesuey  v.  Meadows,  90  111.433;  Evans  v.  George, 
80  III.  51;  Cushman  v.  Cogswell,  86  111.  62;  111.  Linen  Co.  v. 
Hough,  91  111.  63. 

Mr.  W.  S.  EvERHAET,  for  appellee;  that  the  ordinance  in 
pamphlet  form,  pnrporting  to  be  printed  and  published  by  or- 
der of  the  president  and  board  of  trustees,  is  prima  facie  ev- 
idence of  its  legal  passage,  cited  R  S.  1881,  Chap.  24,  §  65; 
Barr  v.  Auburn,  89  111.  361;  Bethalto  v.  Canby,  9  Brad- 
well,  339;  Commonwealth  v.  Chase,  6  Cush.  248;  1  Dillon  on 
Municipal  Corporations,  356. 

Parol  evidence  is  admissible  to  apply  a  resolution  or  re- 
corded vote  of  a  town  to  its  proper  subject-matter:  1  Dillon 
on  Municipal  Corporations,  235;  Keller  v.  Savage,  17  Me.  444. 

Aa  to  instructions:  C.  B.  &  Q.  R.  R  Co.  v.  Haggerty,  67 
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111.113;  Pierce  on  RailroadB,  847;  R.  R.  L  &  St.  L.  R  R. 
Co.  V.  Hillmer,  72  111.  275;  I.  &  St.  L.  R.  R  Co.  v.  Smith, 
78  111.  112;  I.  &  St.  L.  R  R  Co.  v.  Stables,  63  III.  313;  C. 
&  A.  R  R  Co.  V.  Elmore,  67  111.  176. 

As  to  negligence:  C.  ifc  A.  R  R  Co.  v.  Engle,  84  111.  397; 
T.  W.  &  W.  R  R.  Co.  V.  McGinnis,  71  111.  348;  Wiggins 
Ferry  Co.  v.  Higgins,  72  III.  517;  R  R  I.  &  St  L.  R  R  Co. 
V.  RaflFerty,  73  111.  58;  Tuttle  v.  Robinson,  78  111.  832;  Hew- 
itt V.  Jones,  72  111.  218;  P.  P.  &  J.  R  R  Co.  v.  Siltman,  88 
111.  529. 

Per  Curiam.  This  was  an  action  brought  befoi-e  a  jastice 
of  the  peace  to  recover  damages  of  the  defendant,  a  railroad 
company,  for  killing  a  cow,  the  property  of  the  plaintiff.  On 
a  trial  in  the  circuit  court,  to  which  the  cause  was  appealed, 
plaintiff  recovered  a  judgment,  from  which  defendant  below 
appeals  to  this  court. 

The  claim  of  the  plaintiff  is  based  upon  the  alleged  failure 
of  appellant  to  ring  a  bell  or  sound  a  whistle,  and  that  the 
train  was  run  at  a  higher  rate  of  speed  than  was  allowed  by 
the  ordinances  of  the  village  in  which  the  cow  was  killed. 

The  evidence  shows  that  the  cow  was  killed  rtear  a  public 
crossing  in  the  village  of  Jewett,  and  it  leaves  but  little  doubt 
that  the  train  was  running  much  faster  than  was  allowed  by 
the  ordinance  of  the  village,  and  that  no  bell  was  rung  or 
whistle  sounded.  These  facts  of  themselves  make  the  corpo- 
ration prima  facie  liable  to  the  owner  of  the  cow  for  the  in- 
jury, and  the  law  presumes  the  same  to  have  been  done  by 
the  negligence  of  the  company.  Rev.  Stat  1874,  Chap.  114, 
Sec.  62. 

The  only  defense  was,  that  the  cow  came  upon  the  track 
about  one  hundred  yards  ahead  of  the  train,  and  it  was  not  in 
the  power  of  those  in  charge  of  the  engine  to  stop  the  same  in 
time  to  avoid  the  injury. 

The  train  was  running  in  total  disregard  of  the  law,  and  to 
overcome  the  liability  created  by  the  statute  under  such  cir- 
cumstances, the  preponderance  of  the  evidence  should  show 
that  the  injury  was  not  the  result  of  the  wrongful  act  of  the 
company.     This,  we  think,  it  wholly  fails  to  do. 
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We  do  not  regard  some  of  the  instructions  as  accurate,  bnt 
it  seems  to  ns  that  substantial  justice  has  been  done,  and  that 
a  new  trial  would  result  in  the  same  judgment 

The  ordinance  was  sufficiently  proved  to  admit  it  in  evi- 
dence, and  upon  the  whole  case  we  think  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 


Henry  Honbel 

V. 

William  S.  Conant. 

1.     ERBCnOK  09  FXNCS  DBPRIYINO  ADJACENT  OWNER  OF  LIGHT  AND 

Ais,  NOT  A  NUISANCE. — In  the  absence  of  an  adverse  right  by  prescription, 
izrant  or  otherwise,  an  owner  has  a  right  to  erect  a  fence  or  building  upon  his 
own  land,  which  will  have  the  effect  to  deprive  the  owner  of  adjacent  prem- 
ises of  light  and  air  to  his  house,  and  obstruct  his  view  from  the  same, 
and  such  erection,  unless  made  of  offensive  material,  will  not  be  a  nm'sance 
for  which  an  action  will  lie. 

2.  Declaration  insufficient  to  sustain  action.— The  declaration  in 
this  case  claimed  damages  because  appellee  had  planted  on  his  land  a  hedge 
-vrithin  a  few  feet  from  appellant *b  house,  and  permitted  it  to  grow  to  a  height 
of  about  sixteen  feet,  whereby  currents  of  air  were  intercepted,  and  by  reason 
whereof  the  house  became  damp  and  unwholesome,  etc.  Heldf  that  this 
declaration  was  insufficient  to  sustain  an  action,  as  it  failed  to  show  that  ap- 
pellant had  by  any  methods  known  to  the  law  acquired  an  easement  in  appel- 
lee's premises,  whereby  the  same  had  been  made  servient  to  his  for  light  or 
air,  and  it  was  not  alleged  the  hedge  in  and  of  itself  was  in  any  mtmner  a 
nuisance  to  appellant  or  his  property.  Although  appellee  has  failed  to  file 
brief,  yet  the  court  can  see  no  good  in  entering  a  pro  fomia  judgment  of 
reversal. 

3.  Practice— Dismissal  of  suit.— The  court  below  sustained  the  de- 
murrer to  the  declaration,  and  upon  appellant  abiding  by  the  same,  it  was 
acljndged  that  he  take  nothing  by  his  suit,  but  that  the  same  be  dismissed. 
"While  this  may  be  technically  informal,  yet  this  court  regards  it  in  substance 
as  a  judgment  upon  demurrer,  which  was  properly  followed  by  a  judgment 
for  appellee  for  costs. 

Appeal  from  the  Circuit  Conrt  of  Menard  coanty ;  the  Hon. 
C.  Efleb,  Judge,  presiding.    Opinion  filed  January  16,  1883. 
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Mr.  OsoAB  A.  Dblsuw  and  Mr.  William  A.  Cbawlet,  for 
appellant;  that  the  hedge  in  question  is  a  private  nuisance, 
cited  Tipping  v.  St.  Helen  Smelting  Co.  1  Law  K.  66;  Earl 
of  Londsdale  v.  Nelson,  2  B.  &  C.  311 ;  Com'rs  v.  Blaisdell, 
107  Mass.  234;  Hoffman  v.  Armstrong,  11  Am.  li.  537. 

PsB  CuBtAic.  Appellee  having  failed  to  file  briefs  in  this 
case,  we  are  at  liberty  under  our  rules  to  reverse  the  judgment 
of  the  court  below  jpr^yt^rma,  or  to  examine  the  case  upon 
its  merits.  Upon  inspection  of  the  transcript  we  find  the 
only  question  in  the  case  of  any  importance  is,  whether  or  not 
the  court  below  decided  properly  in  sustaining  the  demurrer  to 
appellant's  declaration,  and  in  rendering  judgment  against  hiofi 
upon  his  electing  to  stand  by  it.  The  declaration  claims  dama- 
ges by  reason  of  appellee's  having  planted  and  perm  i  tted  to  grow 
to  a  height  of  about  sixteen  feet,  a  hedge  on  his  own  land,  and 
within  a  few  feet  of  appellant's  dwelling  house,  whereby  the 
currents  of  air  which  otherwise  would  have  come  to  his  honse 
were  intercepted,  and  by  reason  whereof  the  same  became 
damp  and  unwholesome  and  endangered  the  health  of  appel- 
lant and  his  family,  and  after  repeated  requests,  appellee  re- 
fused to  trim  the  same  to  a  proper  height  but  willfally  and 
'With  intent  to  injure  appellant  permitted  the  same  to  grow  in 
manner  aforesaid. 

We  have  examined  appellant's  brief  and  the  authorities 
therein  cited,  and  fail  to  find  anything  in  it  or  them  to  dis- 
tinguish this  case  in  principle  from  that  of  Guest  v.  Reynolds, 
68  111.  479,  wherein  it  was  held,  that  in  the  absence  of  an  ad- . 
verse  right  by  prescription,  grant  or  otherwise,  the  owner  has 
a  right  to  erect  a  fence  or  building  upon  his  own  land,  which 
will  have  the  effect  to  deprive  the  owner  of  adjacent  premises 
of  light  and  air  to  his  house,  and  obstruct  his  view  from  the 
same,  and  such  erection,  unless  made  of  offensive  material,  will 
not  be  a  nuisance  for  which  an  action  will  lie. 

In  this  case  the  declaration  fails  to  show  tih&t  the  appellant 
has  by  any  of  the  methods  known  to  tlie  law  acquired  an 
easement  in  appellee's  premises,  whereby  the  same  has  been 
made  servient  to  his  for  light  and  air,  nor  is  it  alleged  that 
the  hedge  in  and  of  itself  is  in  any  other  manner  a  nuisance 
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to  appellant  or  his  property.  The  declaration  was  therefore 
insufficient  to  sustain  an  action,  and  we  can  see  no  good  to  be 
derived  from  our  entering  9^ pro ydrma  judgment  of  reversal. 

Appellant  further  complains  that  the  court  below  erred  in 
ordering  the  case  to  be  dismissed  instead  of  entering  a  for- 
mal judgment  for  defendant  upon  demurrer.  The  court  sus- 
tained the  demurrer  to  the  declaration,  and  upon  appellant's 
abiding  bj  the  same  it  was  adjudged  that  he  take  nothing  by 
his  suit  but  that  the  same  be  dismissed.  This  may  be  tech* 
nically  informal,  but  we  regard  it  in  substance  as  a  judgment 
upon  demurrer  which  was  properly  followed  by  a  judgment 
for  appellee  for  costs. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Thomas  Wright 

V. 

Archibald  Hatchett. 

DEVECTrvB  BILL  OF  SXGBPTI0N8.— The  bill  of  exoeptions  in  this  case 
shows  that  the  motion  to  dismiss  the  suit  was  founded  upon  an  affidavit, 
bnt  as  this  affidavit  is  not  oopied  into  the  bill  of  exoeptions,  this  court  can 
not  pass  upon  the  error  aasiiri^ed.  Ab  the  ^rrounds  for  dismissing  the  appeal 
are  not  disclosed  by  the  bill  of  exceptions  and  nothing  appears  to  the  con- 
trary, this  court  must  presume  that  they  were  sufficient  to  justify  the  action 
of  the  court  in  dismissing  the  appeal. 

Appeal  from  the  County  Court  of  Sangamon  county;  the 
Hon.  J.  H.  MATHBNTy  Judge,  presiding.  Opinion  filed  Jan- 
uary 16, 1883. 

Messrs.  Kioe  &  Cboox,  for  appellant;  cited  R.  S.  1880^ 
Chap.  119,  §§  14, 16,  18. 

Mr.  N.  M.  Bboadwell,  for  appellee;  that  the  court  below 
properly  overruled  the  motion  to  dismiss  the  suit,  cited  Bnett- 
ner  r.  M'f 'g  Co.   90  HI.  45;  Village,  etc.  v.  Gillen,  72  111.  599. 

The  decision  of  the  court  as  to  dismissing  the  appeal  must 
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be  sustained  unless  it  affirmatively  appears  from  die  record 
that  it  was  erroneous:  Casey  v.  Harvey,  14  111.  45;  Bulger  v. 
Hoffman,  45  IlL  352;  Buettner  v.  W{'g  Co.  90  111.  415. 

The  granting  of  a  new  trial  can  not  be  assigned  for  error: 
Brookbank  v.  Smith,  2  Scam.  78. 

Ko  matter  what  the  form  of  summons  may  be,  if  the  evi- 
dence shows  a  right  of  recovery  in  any  form  of  action  of 
which  the  justice  has  jurisdiction,  the  cause  will  be  proceeded 
with:  Bliss  V.  Harris,  70  111.  343;  Thompson  v.  Sutton,  51  111. 
213. 

In  such  cases,  the  proceedings  being  ore  tenusj  it  will  be 
presumed  a  proper  issue  was  formed  and  tried:  Hennies  v. 
The  People,  70  111.  100. 

Per  Cubiak.  The  court  below  overruled  appellant's  mo- 
tion to  dismiss  the  suit,  and  sustained  a  motion  by  appellee  to 
dismiss  the  appeal  from  the  justice  of  the  peace.  Both  of 
these  rulings  are  assigned  for  error  by  appellant. 

The  bill  of  exceptions  shows  that  the  motion  to  dismiss  the 
suit  was  founded  upon  an  affidavit,  which  is  not  copied  into 
the  bill  of  exceptions,  and  is  therefore  no  part  of  the  record  in 
this  cause.  Without  the  affidavit  before  us  we  can  not  say 
that  the  court  erred  in  refusing  to  dismiss  the  suit. 

The  grounds  for  dismissing  the  appeal  are  not  disclosed  by 
the  bill  of  exceptions,  and  nothing  appearing  to  the  contrary, 
we  must  presume  they  were  sufficient  to  justify  the  action  of 
the  court  in  dismissing  the  appeal:  Casey  v.  Honey,  14  111. 
45;  Bulger  v.  Hoffman,  45  111.  352;  Buettner  v.  Manufactur- 
ing Co.  90  Dl.  415. 


Judgment  affirmed. 
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The  People,  use,  etc., 

V. 

The  Wabash,  St,  Louis  &  Pacific  Railway  Com- 
pany* 

FXKAL  AOTIOK  BROUGHT  BY  STATB's  ATTORNKT  IX  THE  NAMB  OF  THB 

PBOFLB  VOB  HIS  OWN  GATN. — An  action  of  debt  brought  to  recover  certain 
pezuUties  for  alleged  violationB  of  section  68,  chapter  114  of  the  statute. 
The  suit  was  brought  and  prosecuted  for  the  use  of  the  State's  attorney. 
Held,  that  as  every  person  charged  with  the  violation  of  the  public  law 
should  receive  a  fair  and  impartial  trial,  it  is  of  the  first  importance  that 
the  officers  of  the  court  by  whom  sach  person  is  prosecuted  or  convicted 
should  be  free  from  all  pecuniary  interest  in  his  conviction.  The  court  is 
of  the  opinion  that  the  court  below  did  not  err  in  refuuing  to  permit  the 
State's  attorney  to  enforce  the  penal  laws  oi  the  State  in  the  name  of  the 
people  for  his  own  gain. 

Ebhob  to  the  Circuit  Court  of  Piatt  connty;  the  Hon.  C. 
B*  Smith,  Judge,  presiding.     Opinion  filed  January  16, 1883. 

Mr.  Charles  Hughes,  Mr.  Samuel  K.  Heed  and  Mr.  Al- 
bert Embbson,  for  plaintiff  in  error;  cited  R  S.  1881,  Chap. 
114,  §  64;  S.  W.  &  W.  E'y  Co.  v.  The  People,  81  IlL  141. 

Messrs.  Bbown«  Kibby  &  Eussell,  for  defendant  in  error; 
that  the  writ  of  error  is  denied  to  the  people  by  statute,  cited 
R.  S.  1874,  Chap.  38,  §§  280,  437. 

If  the  writ  could  issue  at  all,  it  could  not  issue  from  this 
eourt:  R.  S.  1880,  Chap.  37. 

As  to  the  discretion  given  to  the  State's  attorney  by  statute: 
R.  S.  Chap.  87,  §  207. 

No  one  shall  be  a  judge  of  his  own  case:  R  v.  Justices  of 
Hertfortshire,  6  Q.  B.  753;  Broom's  Legal  Maxims,  86;  R.  S. 
Chap.  14,  §  6. 

Tlie  State's  attorney  must  act  under  a  sense  of  official  duty 
and  must  not  lend  his  name  for  the  use  of  a  private  party: 
The  People  v.  N.  C.  R  R  Co.  88  III.  546;  Ould  v.  Wash. 
Hospital,  5  Otto,  313. 
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Per  Cubiam.  This  was  an  action  of  debt  brounrht  in  the 
Circuit  Court  of  Piatt  county  to  recover  from  defendant  in 
error  certain  penalties  for  alleged  violations  of  that  provision 
of  section  63  of  chapter  114  of  the  statute,  as  follows:  *'  No 
railroad  corporation  shall  obstruct  any  public  highway  by 
stopping  any  train  upon,  or  leaving  any  car  or  locomotive  en- 
gine standing  on  its  track,  where  the  same  intersects  or  crosses 
such  public  highway,  except  for  the  purpose  of  receiviaop 
or  discharging  passengers,  or  to  receive  the  necessary  fuel 
and  water,  and  in  no  case  to  exceed  ten  minutes  for  each 
tr^in,  car  or  locomotive  engine." 

It  is  provided  by  section  64  that,  "  every  engineer  or  con- 
ductor violating  the  provisions  of  the  preceding  section  shall 
for  each  offense  forfeit  the  sum  of  not  less  than  $10  nor  more 
than  $100,  to  be  recovered  in  an  action  of  debt  in  the  name 
of  the  People  of  the  State  of  Illinois,  for  the  use  of  any  per- 
son who  may  sue  for  the  same,  and  the  corporation  on  whose 
road  the  offense  is  committed  shall  be  liable  for  the  like 
sum." 

The  suit  is  brought  and  prosecuted  for  the  use  of  the  State's 
attorney  of  Piatt  county,  for  thirty  violations  of  said  section  63, 
the  declaration  containing  that  number  of  counts  for  separate 
offenses. 

It  is  contended  that  it  is  contrary  to  public  policy  to  per- 
mit the  State's  attorney  to  commence  and  prosecute  this  snit 
in  his  official  capacity  for  his  own  use  and  benefit  Section  5 
of  chapter  14  of  the  Eevised  Statutes,  1874,  prescribes  the 
duties  of  this  officer  and  reqnires  him  to  ^^  commence  and 
prosecute  all  siiits  in  his  county  against  railroad  and  trana- 
portation  companies,  which  may  be  prosecuted  in  the  name 
of  the  People  of  the  State  of  Illinois."  The  next  section  pro- 
vides for  the  appointment  of  a  State's  attorney  to  prosecnte  in 
all  cases  when  the  State's  attornev  is  sick,  absent,  unable  to 
attend  court  or  interested  in  the  cause  pending. 

The  State's  attorney  is  a  public,  officer  elected  by  the  peo- 
ple, commissioned  by  the  governor,  required  to  give  bond  for 
the  faithful  discharge  of  the  duties  of  his  office,  and  paid,  in 
part,  a  salary  for  his  services  out  of  the  treasury  of  the  State. 
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He  is  charged  by  law  with  large  discretic^n  in  prosecuting 
offenders  against  the  law.  He  may  commence  public  prose- 
cutions, iu  his  official  capacity  by  information  and  he  may 
discontinue  them  when,  in  his  judgment,  the  ends  of  justice 
are  satisfied. 

In  the  case  of  The  People  ex  rel.  v.  K  C.  E.  E.  Co.  88  111. 
546,  it  was  said  by  the  court,  in  speaking  of  the  powers  of  this 
officer,  "  The  State's  attorney,  if  the  information  affects  pub- 
lic rights  only,  may  undoubtedly  act  at  the  instance  of  an  in- 
dividual who  may  furnish  him  the  requisite  proofs  to  author- 
ize him  to  act,  who  he  may  name  relator,  but  he  must  act 
under  a  sense  of  official  duty,  and  not  merely  lend  his  name 
for  the  use  of  a  private  party,  and  the  proceedings  must  be 
official  in  fact,  and  not  simply  official  in  form  but  private  in 
fact." 

The  statute  authorizing  the  commencement  of  the  suit  in 
the  name  of  the  People  for  the  use  of  any  one  suing,  could 
not  have  been  intended  to  confer  upon  the  officers  of  the  court 
charged  with  the  impartial  administration  of  justice,  such  as 
the  judge,  jurors  or  State's  attorney  trying  the  cause,  the 
right  to  use  the  machinery  of  the  law  for  their  own  private 
gain. 

Every  person  charged  with  the  violation  of  the  public 
law,  should  receive  a  fair  and  impartial  trial,  and  to  that  end 
it  is  of  the  first  importance  that  the  officers  of  the  court,  by 
whom  he  is  prosecuted  or  convicted,  should  be  fi*ee  from  all 
pecuniary  interest  in  his  conviction.  The  person  for  whose  use 
this  suit  was  prosecuted  was  one  of  the  officers  of  the  court, 
and  as  such  known  to  be  the  State's  attorney  of  the  county, 
and  we  are  not  prepared  to  hold  that  the  court  erred  in  refus- 
ing to  permit  him  to  enforce  the  penal  laws  of  the  State 
in  the  name  of  the  People  for  his  own  gain. 

Judgment  affirmed. 


L 
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Samuel  E^ebs 

V. 

Amelia  Thomas. 

1.  Action  of  TBBflPABs  vob  faiab  ixpnisoincBNT,  whxk  it  wnx  kot 
LIE. — ^An  actioD  of  trespass  for  false  imprisonment  will  not  lie  by  a  party 
arrested  on  a  valid  warrant  issued  a^nst  him  by  acoart  having  jurisdiction 
of  the  complaint.  If  the  party  causing*  the  arrest  acted  maliciously  and 
without  probable  cause,  the  remedy  is  an  action  on  the  case. 

2.  fi  nBDBN  OF  pboof^Maijcioub  PBoeEcuTioN. —  I  nan  action  for 
malicious  prosecution,  the  onus  is  on  the  plaintiff  to  show  that  the  criminal 
prosecution  instituted  by  defendant,  was  the  offspring  of  malice  and  with- 
out any  probable  cause  to  justify  it. 

8.  Ybbdict  aoaibst  byidbnob. — As  the  testimony  in  this  case  prepon- 
derates very  heavily  in  favor  of  plaintiff  in  error  and  entirely  disproves  the 
charge  that  he  acted  maliciously  and  without  cause  in  procuring  the  arrest 
of  defendant  in  error,  the  verdict  of  the  jury  is  not  sustained  and  the  jud^p- 
ment  is  reversed. 

Eeboe  to  the  Circuit  Court  of  Jersey  county  ;  the  Hon.  A. 
G.  BuBB,  Judge,  presiding.    Opinion  filed  January  16,  1883* 

Messrs.  Wise  &  Davis,  for  plaintiflF  in  error;  cited  Corblej 
V.  Wilson,  71  HI.  209  ;  Skidmore  v.  Buckner,  77  lU.  164. 

A  notice  should  be  given  a  party  to  produce  a  paper,  which 
is  supposed  to  be  or  ought  to  be  in  his  possession,  as  a  foun- 
dation for  other  proof  in  relation  to  it:  Kichard  Iron  Works 
V.  Glennon,  71  111.  11 ;  Marlow  v.  Marlow,  77  111.  633  ;  O.  & 
St  L.  E.  R.  Co.  V.  Easterley,  89  111.  156  ;  Holbrook  v.  Trus- 
tees, 22  111.  539. 

As  to  the  proof  necessary  to  sustain  the  action  of  false  im- 
prisonment :  Walaheim  v.  Sichel,  Hilt.  45  ;  Johnson  v. 
Maxow,  23  Mich.  129  ;  Gilson  v.  Webster,  44  111.  483  ;  Har- 
nett  V.  Thompson,  46  111.  460  ;  Bullock  v.  Narrott,  49  III  62  ; 
Bailey  v.  Godfrey,  54  111.  485. 

If  defendant  is  convicted  in  the  first  instance  and  appeals 
and  is  acquitted  in  the  appellate  court,  the  conviction  below  is 
conclusive  of  probable  cause  :  Griff  v.  Sellers,  4  Dev.  &  Bat. 
176  ;  Whitney  v.  Packham,  15  Mass.  242 ;  Payson  v.  Caswell, 
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22  Me.  212  ;  Witham  v.  Gowan,  U  Me.  862 ;  2  Greenleaf, 
§  475. 

XJnle88  such  conviction  was  obtained  chiefly  or  wholly  by 
false  testimony  of  defendant :  Witham  v.  Hillard,  1  Green, 
136  ;  Goodrich  v.  Warren,  21  Conn.  432. 

What  constitutes  probable  cause  is  a  question  of  law:  Wade 
V.  Walden,  23  111.  426  ;  Angelo  v.  Fasul,  85  HI.  106  ;  Eoss  v. 
Inniss,  36  111.  487  ;  Chapman  v.  Cawrey,  60  111.  512. 

To  sustain  the  action,  both  malice  and  want  of  probable 
cause  must  concur:  Lerdig  v.  Bawson^  1  Scam.  272  ;  Jacks  v. 
Simpson,  13  111.  702  ;  Bourne  v.  Stout,  62  111.  261  ;  Montross 
V.  Bradsby,  68  III.  186  ;  Mitchinson  v.  Cross,  68  HI.  366. 

Messrs.  Wabssn  &  Pogub  and  Mr.  Wm.  P.  Launtz,  for  de- 
fendant in  error;  cited  Anderson  v.  Friend,  71  111.475; 
Gilbert  v.  Emmons,  42  111.  144  ;  Walker  v.  Martin,  43  II!. 
S09. 

The  damages  are  not  excessive,  in  view  of  the  aggravating 
circumstances :  Qninn  v.  Wilson,  49  111.  95  ;  Chapman  v. 
Cawrey,  50  HI.  513;  King  v.  Ward,  77  111.  603  ;  Ousley  v. 
Hardin,  23  111.  362  ;  Schoohover  v.  Myers,  28  111.  310,  311. 

A  verdict  of  An  inferior  court  will  not  be  reversed  as  being 
against  evidence,  where  there  was  any  evidence  to  support  it: 
Bayley  V.  Lewis,  2  Mour.  142;  Dodge  v.  Bretain,  1  Meigs, 
84;  Leigh  v.  Hodges,  3  Scam.  16;  Gillet  v.  Sweet,  1  Gilra. 
475. 

A  court  will  not  interfere  to  grant  a  new  trial  in  opposition 
to  the  finding  of  a  jury  where  there  has  been  two  concurrent 
verdicts:  Coffin  v.  Newburyport  Marine  Ins.  Co.  9  Mass. 
436;  Barrett  v.  Eogers,  7  Mass.  363. 

In  oases  of  tort,  a  court  will  not  grant  a  new  trial  on 
account  of  heavy  damages:  Palmer  v.  Fish,  2  C.  C.  C.  14; 
Treanor  v.  Donaho,  9  Cush.  228;  Sexton  v.  Brock,  15  Ark. 
345;  Simpson  v.  Pitman,  13  Ohio,  366. 

Davis,  P.  J.  This  was  an  action  of  trespass  brought  by 
defendant  in  error  against  the  plaintiff,  to  recover  dam- 
ages for  an  alleged  malicious  prosecution  and  false  imprison- 
ment 
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The  facts  out  of  which  this  case  grew  were,  that  in  October, 
1878,  plaintiff  in  error  appeared  before  a  justice  of  the  peace 
of  Jersey  county  and  made  a  complaint  in  writing,  under  oath, 
charging  substantially  that  defendant  in  error,  on  the  27th 
of  March,  1878,  did,  in  said  county,  commit  perjury  by  willfnl- 
ly,  etc.,  swearing,  in  a  judicial  proceeding,  in  a  matter  mate- 
rial to  the  issue,  that  plaintiff  did  not  pay  her  $150,  on  a  cer- 
tain note,  when  in  truth  he  did  make  her  such  payment. 

A  warrant  was  issued  and  in  due  time  defendant  was  ar- 
rested by  a  constable  and  taken  before  a  magistrate,  who,  after 
a  hearing,  bound  her  over  to  appear  at  the  nest  term  of  the 
circuit  court  to  answer'  to  such  charge. 

At  such  term  the  grand  jury  ignored  the  bill,  and  defend- 
ant, on  motion  of  the  Staters  attorney,  was  discharged. 

She  then  commenced  this  action  of  trespass,  and  the  decla- 
ration on  which  the  case  was  tried  contained  three  counts,  two 
for  malicious  prosecution,  and  the  other  for  false  imprison- 
ment. 

The  jury  found  defendant  below  guilty,  and  assessed  the 
plaintiff's  dama<;es  at  $500,  for  which  amount  judgment  was 
rendered  by  the  court,  and  to  reverse  the  judgment  this  writ 
of  error  was  prosecuted. 

It  is  not  claimed  by  defendant  in  error,  that  the  warrant 
under  which  she  was  arrested  was  void,  or  that  the  magistrate 
who  issued  it  had  no  jurisdiction;  hence,  the  verdict  of  the 
jury  under  the  count  for  false  imprisonment  can  not  be  sus- 
tained, for  the  law  is  well  settled,  that  an  action  of  trespass 
will  not  lie  for  false  imprisonment,  by  a  party  arrested  on  a 
valid  warrant  issued  against  him,  by  a  magistrate  having  ju- 
risdiction of  the  subject-matter  of  the  complaint  His  only 
remedy  l)eing  an  action  on  the  case,  if  the  party  causing  his 
arrest  acted  maliciously  and  without  probable  cause.  Outlaw 
V.  Davis,  27  111.  467;  Bassett  v.  Bratton,  86  111.  152. 

Under  the  counts  for  malicious  prosecution  the  ontui  was 
on  the  plaintiff  below  to  show  that  the  criminal  prosecution 
instituted  by  plaintiff  in  error,  was  the  offspring  of  malice, 
and  without  any  probable  cause  to  justify  it.  Boss  &  Co.  v. 
Inniss,  35  111.  487;  Calef  v.  Thomas,  81  111.  478. 
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•On  the  trial  below,  after  proving  the  issuing  of  the  war- 
rant, the  arrest  under  it,  and  her  subseqnent  discharge  by  the 
action  of  the  grand  jury,  the  defendant  in  error  was  the  only 
witness  introduced  in  her  own  behalf,  to  sustain  the  charge  of 
malice  and  want  of  probable  cause,  and  she  testified  that 
under  the  direction  of  her  mother  she  went  to  Kreb's  house  to 
see  Lohmeyer,  her  step-father,  to  get  him  to  come  home  to** 
settle  a  note  of  his  of  $150  due  in  the  bank  at  East  St.  Louis. 
Lohmeyer  was  then  building  a  barn,  for  Krcbs,  and  he  asked 
him  if  he  could  go  home  to  attend  to  some  business.  Krebs 
was  anxious  to  get  his  barn  finished  by  harvest  time  and 
asked  Lohmeyer  what  his  business  was.  Lohmeyer  told  him 
about  the  $150  note  being  due  in  bank  and  asked  liim  for  the 
money.  Krebs  said  he  would  go  to  Brighton  and  see  if  he 
oould  get  the  money,  and  if  he  could  he  would  get  it  and  give 
it  to  her.  Krebs  got  the  money  at  the  bank  at  Brighton  and 
gave  it  to  her,  and  she  went  home  and  paid  Lohmeyer's  note 
with  it,  and  sent  it  to  him  by  letter  to  Brighton.  Her 
mother  did  not  send  her  to  Krebs  to  get  $150,  to  be  credited 
on  the  $800  he  was  owing  her. 

For  the  defense  Krebs  testified  that  the  defendant  in  error 
came  to  his  house  in  1875,  and  said  she  wanted  him  to  pay 
her  $150;  that  it  was  to  be  credited  on  his  note  of  $800. 
That  she  wanted  the  money  to  pay  a  note  of  her  step-father 
which  was  due  in  the  East  St.  Louis  Bank.  Lohmeyer  was 
working  for  him  by  the  day,  and  had  been  working  then 
about  nine  or  ten  days.  Defendant  in  error  said  the  note  was 
Mr.  Lohmeyer's,  but  her  mother  was  security  on  the  note. 
It  was  due  in  the  bank,  and  her  mother  sent  her  to  him  to  get 
$150  to  pay  the  note,  and  the  $150  was  to  be  credited  on  the 
$800  note  he  owed  her  mother,  and  if  he  would  get  the  money 
for  her  then,  she  would  do  almost  anything  for  him;  that  it 
would  be  a  great  accommodation  to  her.  He  went  the  next 
morning  with  the  defendant  in  error  to  Brighton,  and  bor- 
rowed the  money  at  the  bank  and  gave  it  to  her.  He  saw 
Mrs.  Lohmeyer  after  this  at  East  St  Louis,  and  had  a  conver- 
sation with  her  when  defendant  in  error  was  present  and  Mrs. 
Lohmeyer  said  she  sent  defendant  in  error  to  get  the  $150, 
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and  that  she  had  credited  the  amoant  on  his  nota  It  never 
was  credited  on  the  note.  Mrs.  Lohmejer  and  defendant  in 
error  said  it  was  credited  on  his  note. 

Ejrebs  farther  testified  that  Lohmejer  worked  for  him  in 
all  thirtj-three  days;  it  came  to  $66  and  board,  and  he  paid 
him  for  his  work. 

'  Alexander  Wonderly  testified  for  plaintiff  in  error,  that  he 
and  Krebs  had  been  to  Alton  for  lumber  for  a  bam  Krebs  was 
bailding,  and  in  the  evening  on  their  return,  they  drove  up  to 
the  barn,  and  defendant  in  error  met  them  there.  She  said 
her  mother  sent  her  np  for  $150  to  pay  a  note  for  Mr.  Loh- 
meyer,  that  her  mother  was  security  on,  that  was  due  in  the 
bank.  Erebs  replied  he  needed  his  money  just  now  as  he  was 
building,  and  she  said  that  the  $150  he  would  pay  her  would 
be  credited  on  the  note  he  owed  her  mother.  Krebs  then  said 
he  would  go  to  the  bank  in  the  morning,  and  if  he  could  get 
the  money  he  would  let  her  have  it  The  $150  he  was  to  pay 
her  was  to  be  credited  on  or  as  a  part  payment  of  the  note  he 
owed  her  mother.  Krebs'  sons  were  present  at  the  conversa- 
tion.    We  were  all  together  as  defendant  in  error  came  np. 

John  Krebs  and  Samuel  Krebs  testified  they  were  present 
when  defendant  in  error  came  for  the  $150,  and  their  testi- 
mony corroborates  that  given  by  their  father  and  Alexander 
Wonderly,  that  the  $150  were  to  be  credited  on  the  $800  note 
held  by  Mrs.  Lobmeyer  on  plaintiff  in  error. 

B.  Franz,  Frank  Kice  and  Emma  Drew  also  testified  and 
their  testimony  tended  to  corroborate  Krebs. 

This  testimony,  we  think,  preponderates  very  heavily  in 
favor  of  plaintiff  in  error  and  entirely  disproves  the  charge  of 
plaintiff  below,  that  Krebs  acted  maliciously  and  without 
probable  cause  in  causing  her  to  be  arrested.  The  verdict  of 
the  jury  is  therefore  not  sustained,  and  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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V. 

Henry  F.  Lux. 

Ihjuhctton  enjoining  judgment  at  law.— Section  7  of  the  R.  S., 
Chap.  69,  declares  that,  **onIy  so  much  of  any  judgmeut  at  law  shall  be  en- 
joined as  the  complainant  shall  show  himself  equitably  not  bound  to  pay 
and  so  much  as  shall  be  sufficient  to  coyer  costs. ^*  Although  in  this  case 
there  might  have  been  a  technical  defense  to  the  action  on  the  notes,  yet  as 
tiie  evidence  is  very  clear  that  at  the  time  the  two  ii^unctions  were  issued 
there  was  equitably  due  appellant  the  full  amount  for  which  the  judgment 
had  been  rendered,  the  decree  is  reversed  and  the  court  below  is  instructed 
to  dissolve  the  iigunction  and  dismiss  the  bill. 

Api*eax  from  the  Circnit  Court  of  Champaign  conntj;  the 
Hon.  C.  B.  Smith,  Judge,  presiding.  Opinion  filed  January 
16,  1883. 

Mr.  J.  O.  Cunningham,  for  appellant ;  that  the  terms  of  a 
written  contract  can  not  be  waiv^  or  changed  by  verbal 
promises  made  at  the  time  of  entering  into  the  same,  cited 
Kirkpatrick  v.  Taylor,  43  111.  207 ;  Walker  v.  Crawford,  56 
111.  444  ;  Miller  v.  Wells,  46  111.  46  ;  Harlow  v.  Boswell,  15 
111.  56  ;  Weaver  v.  Fries,  85  111.  356. 

In  chancery  as  well  as  at  law,  allegations  must  be  certain, 
specific  and  proofs  should  correspond  :  Fitzpatrick  v.  Beatty, 
1  Gilm.  454. 

Pleadings  are  taken  most  strongly  against  the  party 
making  the  plea:  Happy  v.  Morton,  83  HI.  398;  West  v. 
Schnebly,  54  111.  523. 

As  to  the  effect  of  an  alteration  in  a  written  instrument : 
Yogle  V.  Ripper,  34  111.  100  ;  Elliott  v.  Blair,  47  111.  342  ; 
Matteson  v.  Ellsworth,  83  Wis.  488;  Gordon  v.  Bobertson^ 
K.  W.  Rep.  March  6,  1880. 

Mr.  J.  S.  Wolfe  and  Mr.  K  W.  Gray,  for  appellee  ;  cited 
Bnrwell  v.  Orr,  84  111.  465 ;  Hubbard  v.  Hobson,  Breese, 
147  ;  Arden  v.  Patterson,  6  John.  44. 

Although  a  witness  is  shown  to  have  knowingly  testified 
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falsely  to  a  material  fact,  yet  such  portions  of  his  testimony  as 
may  be  corroborated  by  other  evidence  should  not  be  rejected: 
Orabtree  v.  Hagenbangh,  25  111.  240  ;  C.  &  A.  R  R  Co.  v. 
Buttolf,  66  111.  347. 

Davis,  P.  J.  Appellee  commenced  two  separate  chancery 
suits  against  appellant,  in  which  injunctions  were  issued,  en- 
joining and  restraining  him  from  collecting  the  several  judg- 
ments obtained  by  him  against  appellee  on  two  promissory 
notes. 

One  judgment  was  for  $143.45,  rendered  March  5,  1880, 
on  a  note  ezecnted  March  81,  187^,  by  Lux  to  Sprague  for 
$130.77,  due  eight  months  afterdate,  with  ten  per  cent,  inter- 
est, and  the  other  for  $104,  rendered  on  same  day  on  a  note 
executed  March  31,  1879,  by  George  "W.  Myers  as  principal 
and  Henry  F.  Lux,  as  surety,  to  E.  B.  Sprague  &  Co.,  for 
$95.32,  due  eight  months  after  date,  with  ten  per  cent,  interest. 

When  these  judgments  were  rendered,  each  note  contained 
a  power  of  attorney  to  confess  a  judgment,  and  each  con- 
tained a  stipulation  for  an  attorney's  fee  of  five  dollars. 

The  judgments  were  rendered  by  confession  on  the  power 
given  in  the  notes. 

The  grounds  upon  which  appellee  sought  to  enjoin  the  col- 
lection of  the  two  judgments  were,  that  appellant  promised 
not  to  use  the  notes  for  the  purpose  of  obtaining  judgments  on 
them  by  confession,  but  mainly,  however,  on  the  ground  that 
the  notes  had  been  altered  without  the  knowledge  or  consent 
of  Lux  or  Myers  after  they  had  been  delivered,  by  inserting 
in  each  one,  provision  of  an  attorney's  fee  of  five  dollars. 

Before  the  hearing  the  two  causes  were  consolidated  by  or- 
der of  the  court  below,  and  on  the  hearing,  a  separate  finding 
was  made  in  each  case,  and  a  separate  decree  making  the  in- 
junction in  each  case  perpetual. 

The  evidence  ofiered  by  the  parties  as  to  an  alteration  of 
tihe  notes  after  execution  was  very  conflicting;  but  as  we 
view  the  case  it  was  unimportant  how  such  question  might 
be  determined.  A  calculation  of  the  amount  due  on  tJbe 
notes,  of  principal  and  interest,   when   the  judgments  were 
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rendered,  shows  that  the  attorneys'  fees  were  not  included  in 
the  jndgraent  And  even  though  theve  might  have  been  a 
technical  defense  to  the  action  on  the  notes,  yet  the  evidence 
in  this  case  is  very  clear  that  at  the  time  the  two  injunc- 
tions were  issued,  there  was  equitably  due  appellant  the  full 
amount  for  which  the  judgments  had  been  rendered. 

The  statute  governing  the  granting  of  injunctions  is  per- 
emptory, without  reference  to  the  validity  of  a  judgment, 
that  '^  Only  so  much  of  any  judgment  at  law  shall  be  enjoined 
SB  the  complainant  shall  show  himself  equitably  not  bouTid 
to  pay,  and  so  much  as  shall  be  sufficient  to  cover  costs." 
R  8.  1874,  sec.  7,  p.  679. 

The  decree,  therefore,  must  be  reversed  and  remanded  with 
instructions  to  the  court  below  to  dissolve  the  injunction  and 
dismiss  the  bills. 

Decree  reversed  and  remanded. 


Addison  C.  Douglas  et  al. 

V. 

Georqe  Grant. 

1.      Ck)NTBACT~EyiDBNCE  WHBRB   PARTY  6EEKB  TO   RBGTIFT  MISTAKE 

IN  WRITTEN  INSTRUMENT. — Where  a  party  seeks  to  rectify  a  written  instru- 
ment on  the  ground  of  mistake,  the  evidence  must  be  such  as  to  leave  no  fair 
and  reasonable  doubt  upon  the  mmd  that  the  instrument  does  not  emb.dy 
the  final  intention  of  the  parties. 

2.  Evidence. — If  the  facts  as  alleged  by  appellee  could  in  any  event  be 
regarded  as  a  modification  of  the  written  contract,  so  as  to  justify  a  court  of 
equity  in  making  a  decree  to  enforce  it  as  modified,  this  court  does  not  think 
the  proof  sustains  the  allegation. 

3.  Mistake  must  be  mutual. — Rectification  can  only  be  had  where 
both  parties  have  executed  an  instrument  under  a  common  mistake  and 
have  done  what  neither  of  them  intended.  A  mistake  on  one  side  may  hti 
ground  for  rescinding  but  not  for  correcting  or  rectifying  an  agre  ment. 

4.  Statement. — Appellee  contracted  to  budd  a  store  for  api^ellants. 
He  did  not  claim  any  mistake  in  drawing  up  the  contract  or  that  it  did  not 
express  the  mind  and  intention  of  both  parties  at  the  time  it  was  made,  but 
contended  that  before  entering  into  the  contract  he  made  a  mistake  in  the 

Vox.  XIL     18 
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estimate  which  he  discovered  after  commencing  work.  Held,  that  before 
a  court  of  equity  could  reform  the  written  instrument  entered  into  by  the  par- 
ties, the  proof  must  show  that  the  writmg  did  not  express  what  both  par- 
ties intended  it  should.  If  appellants  did  not  know  of  the  mistake  made 
by  appellee  in  his  estimates,  at  the  time  they  signed  the  contract,  it  can  not 
be  said  they  intended  to  contract  for  the  payment  of  a  larger  sum  than 
that  mentioned  therein  and  if  they  were  aware  of  it,  the  mistake,  if  any, 
was  upon  the  part  of  appellee,  and  in  that  case  was  not  mutual. 

Appeal  from  the  Gircnit  Conrt  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.  Opinion  filed  January  16, 
1883. 

Mr.  R  FiSHEB  and  Messrs.  Rbed  &  Dayidsof,  for  appel- 
lants; that  a  court  will  not  reform  a  contract  unless  the  mis- 
take was  that  of  both  parties  and  the  contract  expresses  that 
which  neither  of  the  parties  intended,  cited  CofiSng  y.  Taylor, 
16  111.  472;  Sutherland  v.  Sutherland,  69  111.  482;  1  Story  on 
Eq.  Jur.  §  155;  Dwight  v.  Pomeroy,  17  Mass.  308. 

Of  the  degree  of  proof  required:  1  Story  on  Eq.  Jur.  §157; 
Sapp  V.  Phelps,  92  111.  694;  Miner  v.  Hess,  47  111.  171. 

Mr.  W.  G.  Cloyd,  for  appellee;  that  a  court  will  be  dis- 
posed to  grant  relief  where  the  mistake  was  induced  by  the 
misrepresentation  of  the  other  party  or  was  perceived  and  ta- 
ken advantage  of  by  him,  cited  Kerr  on  Fraud  and  Mistake, 
400,  401,  406,  406,  409,  414;  Stillman  v.  Teeple,  Saxton, 
232;  Bigelow  v.  Barr,  4  Ohio,  358;  Williams  v.  Champion,  6 
Ohio,  169;  Sparks  v.  White,  7  Humph.  86;  Lawrence  v.  Bean- 
bier,  2  Bailey,  623;  Lake  on  Contracts,  182;  Brown  v.  Lamp- 
hew,  35  Yt.  252;  Conner  v.  Henderson,  15  Mass.  319;  Mo- 
Cormick  v.  Miller,  102  111.  208. 

If  the  mind  of  the  court  is  satisfied,  the  requirement  as  to 
the  degree  of  proof  is  complied  with:  Gillespie  v.  Moon,  2 
Johns.  585;  Sharman  v.  Miller,  6  Md.  479;  Tucker  v.  Madder, 
44  Me.  206;  Hillman  v.  Wright,  9  Ind.  126;  Davidson  v. 
Greer,  3  Sneed,  384;  Rufl^ner  v.  McConnell,  17  111.  217- 

MoCuLLOCH,  J.  This  was  a  bill  in  equity  to  reform  a 
bnildirvg  contract,  and  to  establish  and  enforce  a  lien  upon  the 
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premises  bnilt  upon.    The  eontraot  provides  that  appellee  was 

to  purchase  and   fbmish  all  Ae  maAeriale,  and  erect,  in  a 

workmanlike  manner,  a  briok  bnildiirg  upon  the  premises 

therein  described,  aeoording  to  certain  specifications  thereto 

attached.    Appellants  were  to  pay  for  the  same  the  snm  of 

$2,929,  as  follows:  the  matmfd  was  to  be  paid  for  by  them 

as  £Bi8t  as  it  went  into  the  building,  to  the  parties  fnrnishing 

the  sancie,  or  to  appellee,  upon  presentation  of  receipts  that 

the  same  had  been  paid  for,  and  after  all  each  materials  were 

paid  for  and  the  laboiers  satisfied,  the  balance,  if  asy,  was  to 

be  paid  to  appellee. 

The  specifications  attached  to  the  oontcaot  do  BOt  set  out 
the  price  at  which  theacfveral  kinds  of  matorisls,  entering  into 
said  building,  were  estimated  or  were  to  be  paid  for.  It  is 
further  provided  in  the  contract  that,  in  case  the  number  of 
brick  used  should  exceed  one  hundred  and  thirty-one  thou* 
sand  wall  measure,  the  appellants  shoukl  pay  the  cost  price 
of  such  excess  over  and  above  the  contract  price,  and  in  case 
the  quantity  used  should  be  less  than  that  number,  the  cost 
price  of  such  number  should  be  deducted  from  the  contract 
price. 

There  is  no  claim  that  there  was  any  mistake  made  in 
drawing  up  the  contract,  or  that  it  did  not  express  the  mind 
and  intention  of  both  parties  at  &e  time  it  was  made.  It  is 
contended,  however,  that,  before  entering  into  the  contract 
appellee,  at  the  request  of  appellants,  made  out  a  specific  list 
or  bill  of  materials  and  labor  that  would  be  needed  in  the 
construction  of  the  building,  and  that  opposite  each  item  in 
said  list  or  bill  was  set  down,  as  appellee  believed,  the  true 
value  on  the  basis  of  which  each  item  was  estimated,  one  of 
vriiich  items  was  for  131,000  bricks  at  $12  per  thousand;  that 
by  mistake  this  item  was  carried  out  at  $1,236  y9hen  the  true 
sum  was  $1,572;  that,  by  reason  of  this  mistake,  the  aggre- 
gate cost  of  the  building  was  estimated  at  $2,929.15  when  the 
same  ought  to  have  been  $8,265.15.  There  is  no  allegation 
in  llie  bill,  nor  does  the  proof  show,  that  at  the  time  the  con- 
tract was  signed,  appellants  knew  of  the  mistake  alleged. 
The  bill  does  in  substance  allege  that,  some  time  before  the 
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signing  of  the  contract,  appellants  had  a  copy  of  the  esti- 
mates 80  furnished  appellee,  and  it  is  farther  alleged  that  after 
commencing  work  upon  the  building  appellee  discovered  the 
mistake,  and  upon  calling  the  attention  of  appellant,  Addison 
C.  Douglas,  to  the  same,  the  latter  admitted  the  error  and 
told  appellee  to  go  on  and  finish  the  building,  and  he  would 
make  it  all  right  on  the  settlement.  If  the  facts  so  alleged 
could,  in  anj  event,  be  regarded  as  a  modification  of  the 
written  contract,  so  as  to  justify  a  court  of  equity  in  making 
a  decree  to  enforce  it  as  so  modified,  we  do  not  think  in  the 
present  case  the  proof  sustains  the  allegation. 

Appellee  testifies  that  when  he  called  the  attention  of  A. 
C.  Douglass  to  the  mistake  and  asked  him  what  was  to  be 
done  about  it,  he  gave  him  his  word  of  honor  that  he  would 
correct  it  and  that  appellee  would  not  sustain  the  loss  of  one 
dollar.  Douglas  testifies  that  about  a  month  after  the  sign- 
ing of  the  contract  appellee  came  to  hioi  and  said  there  was 
an  error  in  the  calculation  of  the  amount  necessary  to  pat  the 
brick  in  the  wall,  that  his  reply  thereto  was  that  he  could  not 
see  any  error  in  the  case,  as  appellee  stated  it,  and  that  for 
any  excess  for  brick  they  had  arranged  that  in  their  contract. 
This  is  all  the  evidence  upon  this  point,  and  we  do  not  deem  it 
sufficient 

The  rule  as  laid  down  by  the  Supreme  Court  in  Sutherland 
V.  Sutherland,  69  111.  481,  is  that  where  a  party  seeks  to  rec- 
tify a  written  instrument,  on  the  ground  of  mistake,  the  evi- 
dence  must  be  such  as  to  leave  no  fair  and  reasonable  doubt 
upon  the  mind,  that  the  instrument  does  not  embody  the  final 
intention  of  the  parties.  Kerr  on  Fraud  and  Mistake,  421. 
'^  Rectification  can  only  be  had  where  both  parties  have  exe- 
cuted an  instrument  under  a  common  mistake,  and  have  done 
what  neither  of  them  intended.  A  mistake  on  one*  side  may 
be  ground  for  rescinding,  but  not  for  correcting  or  rectifyiiiji^ 
an  agreement.'"  Citing  Kerr  on  Fraud  and  Mistake,  422;  1 
Story's  Eq.  Juris.  Sec.  152,  et  seq.;  Fry  on  Specific  Perform- 
ance of  Contracts,  Sec  505.  If  appellants  did  not  know  of 
the  mistake  made  by  appellee  in  his  estimates,  at  the  time 
they  signed  the  contract,  it  can  not  be  said  they  intended  to 
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contract  for  the  payment  of  a  larger  sum  than  that  mentioned 
therein.  If  they  were  aware  of  it,  then  the  mistake,  if  any, 
was  all  on  the  part  of  the  appellee.  Bat  in  that  case  there  is 
a  want  of  mntaality  in  the  mistake.  Before  a  court  of  equity 
could  reform  it,  the  proof  should  show  that  the  writing  does 
not  express  what  both  parties  intended  it  should. 

If  the  alleged  mistake  had  been  discovered  by  appellants 
before  the  contract  was  signed,  there  is  no  knowing  whether 
or  not  it  ever  would  have  been  signed.  They  might  have 
procured  some  other  builder  to  do  the  work  at  a  lower  rate,  or 
they  might  have  concluded  not  to  build  at  all.  We  can  not 
see,  therefore,  that  any  contract,  different  from  that  expressed 
in  the  writing  was  ever  intended  between  the  parties,  and 
having  no  power  to  make  a  contract  for  them,  the  court  is 
powerless  to  enlarge  the  scope  of  its  terms. 

The  court  below  rendered  a  decree  reforming  the  contract 
according  to  the  prayer  of  the  bill  and  found  due  to  appellee 
under  the  contract  so  reformed  the  sum  of  $528,  which  sum  is 
made  up  of  two  items,  to  wit:  $336  on  account  of  the  alleged 
mistake  in  the  contract,  and  $192,  for  16,000  bricks  furnished 
by  appellee  over  and  above  the  number  mentioned  in  the  con- 
tract For  the  reasons  before  stated,  the  court  erred  in  allow- 
ing  the  first  item.  It  appears  from  the  decree  that  other 
creditors  or  sub-contractors  are  claiming  a  portion  or  all  of 
the  money  yet  due  appellee  under  the  contract,  and  inasmuch 
as  they  are  entitled  to  be  heard  upon  that  question  we  deem 
it  proper  to  reverse  the  decree  in  toto  and  to  remand  the 
cause  for  further  proceedings  in  the  court  below  in  accordance 

with  this  opinion. 

Decree  reversed  and  remanded. 
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12    278  V. 

James  McCobd  et  al, 

Hbcsanic*6  uBH—SuB-ooHTBACTOfis.— -Appellees  Borred  notice  oa  ap- 
pellants that  they  had  been  employed  by  the  principal  contractor  to  fiir- 
nieh  materials  to  erect  appellant *s  buDdinfir,  and  that  they  would  hold  the 
building  and  ground  liable  fbr  the  amoont  due.  At  the  time  of  the 
notice  appellant  did  not  owe  the  pcinoipal  contractor  anything,  except  the 
sum  of  $22.%  whidi  they  paid  to  appellees  before  suit  brought.  Held, 
that  as  it  was  not  claimed  that  anything  became  due  from  appellants  to  the 
principal  contractor,  that  they  did  not  owe  at  the  time  the  notice  was  serred, 
appellees  have  fluled  to  establish  by  proof  their  claim  as  sub-eontractoEB 
(R.  S.  Gh»  82,  SS  29,  88).  As  to  the  daim  made  by  appellees  thai  they  were 
original  contractors,  it  ii  sufficient  answer  that  it  is  not  so  set  up  in  the  bill. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.  Opinion  filed  January  16, 
1883. 

Mr.  S.  FiSHEB  and  Messrs.  Bbied  &  Davidson,  for  appel- 
lants; that  appellees  had  no  lien  on  the  building  until  they 
Lad  served  the  written  notice,  cited  Shultz  v.  Hay,  63  111. 
157. 

The  decree  against  Grant  is  simply  a  decree  pro  confes^Oj 
and  it  was  error  to  entirely  ignore  him  thereafter  in  the  de- 
cree and  require  nothing  of  him:  C.  <b  St.  L.  H.  IL  Co.  v. 
Cauble,  4  Bradwell,  137. 

Mr.  W.  G.  Cloyd,  for  appellees;  cited  R  S.  HI.,  Chap.  82, 
§31. 

A  decree  jpro  confes80  concludes  a  party  as  to  the  averments 
in  the  bill:  DeLeuw  v.  Neely,  71  111.  473. 

MoCuX/LOOH,  J.  This  was  a  proceeding  in  the  court  below 
to  enforce  a  mechanic's  lien  upon  property  owned  by  appel- 
lant, Mary  £.  Douglas.  The  bill  sets  out  that  on  the  12th ^lay 
of  August,  1881,  appellant  Addison  C.  Douglas  as  agent  for 
his  wife,  and  with  her  knowledge  and  consent,  contracted  with 
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one  Geoi^e  Grant,  who  is  made  a  detendant  to  the  bill,  to 
erect  a  two  story  brick  building  npon  the  premises  described ; 
that  said  contract  was  in  writing,  but  appellees  (the  complain- 
ants below)  were  unacquainted  with  its  terms.  It  is  then  al- 
leged that  Grant  went  on  and  completed  the  contract,  and 
that  appellees  furnished  materials  for  said  building  under  a 
contract  with  Grant,  by  which  last  named  contract  all  the 
materials  were  to  be  paid  for  on  delivery  thereof  on  the  prem 
ises  where  the  said  store  was  to  be  built  A  bill  of  items  is 
attached  to  said  petition,  showing  the  sum  of  $338.73,  to  be 
still  due.  It  is  further  alleged  that  the  building  was  com- 
pleted about  the  15th  day  of  December,  1881,  and  that  about 
the  23d  day  of  the  same  month,  appellees,  in  pursuance  of 
the  statute,  served  a  notice  on  appellants  that  they  had  been 
employed  by  Grant  to  famish  materials  to  erect  the  building 
named,  and  that  they  would  hold  the  building  and  ground 
liable  for  the  amouut  due  them. 

Theproof  establishes,  the  fact  that  the  work  was  done  un- 
der the  contract  relied  on  in  the  case  of  Douglas  et  al.  v. 
Grant,  13  Bradwell,  279^  decided  at  the  present  term,  and  that 
at  the  time  of  the  service  of  said  notice,  there  was  due  said 
Grant  upon  his  contract  only  the  sum  of  $22.36,  which  ap- 
pellants tiben  paid  to  appellees. 

The  decree  finds  $345.50  due  from  appellants  to  appellees, 
and  that  they  are  a^titled  to  a  lien  upon  the  premises  built 
upon  for  that  sum;  but  the  decree. fails  to  find  what  sum,  if 
any,  was  due  from  appellants  to  Grant. 

Appellants  answered  the  bill  and  denied  owing  Grant  at 
the  time  the  notice  was  served  on  them,  anything  except  said 
sum  of  $22.36,  which  they  allege  they  had  paid  before  suit- 
broight. 

We  think  the  proof  contained  in  this  reisord  fully  sustains  the 
l^nswer.  Sec.  29,  Cb.  82^  K.  S.,  provides  that  ^^  in  no  case  shall 
the  owner  be  compelled  to  pay  a  greater  sum  for,  or  on  ac- 
eonnt  of  such  house,  building  or  other  improvement,  than  the 
price  or  sum  stipulated  in  the  original  contract  or  agreement, 
that  is,  the  contract  with  the  principal  contractor;  and  Sec.  33 
provides  that  "  no  claim  of  any  sub-contractor    *     *     shall 
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be  a  lien  *  *  except  so  far  as  the  owner  may  be  indebted 
to  the  contractor  at  the  time  of  giving  such  notice,  as  afore- 
said, of  such  claim,  or  maj  become  indebted  afterward  to 
him  as  such  contractor."  It  is  not  claimed  that  anything 
became  due  from  appellants  to  Grant,  that  they  did  not  owe 
at  the  time  the  notice  was  served.  Appellees  have  therefore 
failed  to  establish  by  proof  their  claim  as  sub-contractors. 

It  is  claimed,  however,  and  the  decree  of  the  court  below 
seems  to  be  based  upou  this  claim,  that  appellees  were  orig- 
inal contractors  with  appellants  for  the  materials  furnished 
by  them  for  the  building  in  question.  It  is  a  sufficient  an- 
swer to  this  claim  to  say  it  is  not  set  up  in  the  bill.  It  is 
true  that  after  alleging  the  contract  between  appellants  with 
Grant,  the  sub-contract  between  Grant  and  appellees,  the  erec- 
tion of  the  building  by  Grant  under  the  original  contract,  and 
the  furnishing  of  the  materials  by  appellees  under  that  con- 
tract with  Grant,  it  is  in  substance  alleged  that  about  October 
12,  1881,  while  said  building  was  being  erected  by  Grant, 
and  in  consideration  of  appellees  furnishing  such  lumber  and 
other  materials,  and  further  consideration  of  his  own  and  the 
liability  of  said  Mary  E.  Douglas,  said  A.  C.  Douglas  prom- 
ised to  pay  them  for  said  lumber  and  materials  furnished  as 
aforesaid,  and  by  an  amendment  to  the  bill  it  is  alleged  that 
October  12, 1881,  said  A.  0.  Douglas  paid  appellees  $200  on 
said  materials  and  pro)nised  to  pay  $200  more  on  October  26, 
1881,  and  $200  on  the  9th  day  of  November,  1881,  and  bal- 
ance on  completion  of  the  building. 

All  there  is  of  these  allegations  is  that  A.  C.  Douglas 
agreed  to  become  responsible  for  lumber  and  other  materials 
furnished  or  to  be  furnished  under  appellees'  contract  with 
Grant.  It  was  not  a  new  contract  for  the  purchase  by  A-  C. 
Douglas,  as  agent  for  his  wife,  of  the  materials  to  be  used  in 
building  a  house  upon  her  land,  from  appellees.  If  any  such 
cx)ntract  was  contemplated  by  the  bill  its  terms  should  have 
been  set  out  and  an  opportunity  given  appellants  to  contest 
the  same.  But  the  bill  is  framed  wholly  upon  the  contract 
made  between  appellees  and  Grant,  and  upon  this  it  must 
stand  or  fall. 
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In  the  case  of  Douglas  et  al.  v.  Grant,  12  Brad  well,  273, 
which  is  now  before  lis,  the  conrt  below  was  of  the  opinion,  and 
80  found,  that  $192  was  still  due  from  appellants  to  Grant, 
upon  the  contract. 

Should  this  finding  be  sustained  upon  another  hearing,  we 
see,  as  jet,  no  reason  why  appellees  should  not  ha\re  the  ben- 
efit thereof,  nor  do  we  see  why  the  two  suits  might  not  be 
consolidated  for  the  purpose  of  adjusting  the  equities  between 
all  the  parties  in  one  decree. 

For  the  reasons  herein  set  forth  the  decree  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Decree  reversed  and  remanded. 


Town  op  Greenfield 

V. 

Philip  G.  Mook. 


1.  Whbn  penalty  of  ordinance  exceeds  grant  op  power  in 
CHARTER. — Where  the  charter  of  a  town  limited  the  fine  to  be  imposed  for 
a  violation  of  the  ordinanceB  to  a  sum  not  exceedinf^  fifty  dollars  for  each  of- 
fense, while  an  ordinance,  prohibiting  the  sale  of  intoxicating  liquors,  fixed 
the  penalty  for  violation  at  nbt  less  than  twenty  nor  more  than  one  hundred 
dollars.  Held,  that  the  minimum  of  twenty  dollars  is  directly  within  the 
grant  of  power  in  the  charter.  The  maximum  so  far  as  it  exceeds  fifty  dol- 
lars, is  void  for  want  of  authority;  but  any  tine  imposed  within  these  pre- 
scribed limits  is  authorized  both  by  the  charter  and  ordinance. 

2.  Suit  por  violation  op  ordinance,  civil  in  porm — Right  op  ap- 
FRAL. — A  suit  for  a  violation  of  an  ordinance  is  a  civil  proceeding  in  form 
and  only  quasi  criminal  in  its  character,  and  a  city  as  well  as  an  individual 
has  the  right  of  appeal  in  such  case. 

3.  Depectivb  appeal  bonds. — ^The  appeal  bond  sent  up  by  the  justice 
in  this  case,  was  clearly  defective  and  the  court  below  en-ed  in  not  entering 
a  rule  requiring  appellee  to  file  a  sufficient  bond  by  a  day  named  therein, 
and  in  default  of  compliance  therewith,  dismissing  the  appeal. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon. 
C.  Epleb,  Judge,  presiding.     Opinion  filed  January  16,  1883. 

Mr.  W.  M.  "Ward,  for  appellant;  that  tlie  ordir.ance  is  val- 
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id  except  as  to  the  maximam  penalty,  cited  Baker  y.  Kormal, 
81  111.  108;  Hinge  v.  The  People,  92  111.  406;  East  St.  Loais 
y.  Kase,  9  Bradwell,  409;  Harbaagh  y.  Monmoath,  74  IlL 
867;  Chicago  v.  Qiiinby,  38  111.  274. 

An  ordinance  discriminating  in  granting  licenses  is  yalid: 
Grotty  V.  The  People,  3  Bradwell,  466. 

Had  appellee  been  dealing  legitimately  in  liqnors  and  ap- 
plied for  a  permit,  he  wonld  have  been  entitled  to  one  ander 
the  ordinance:  Noecker  y.  The  People,  91  111.  468;  Wright 
y.  The  People,  101  111.  126. 

As  to  the  proof  of  publication:  lloss  y.  Oakland,  88  III. 
109, 

Mr.  Jambs  K.  Wabd,  for  appellee;  that  this  is  Aqtiasi  crim- 
inal case,  cited  Naylor  v.  Galesburg,  56  IlL  287;  Day  v.  Din- 
ton,  6  Bradwell,  479;  Laws  1879,  p.  70. 

As  to  the  right  of  appeal  from  justices  of  the  peace  in  crim- 
inal cases  and  in  penal  prosecutions:  K.  S.  1881,  Chap.  88, 
§  389;  Edwards  y.  Vandemaek,  18  111.  634;  Clark  y.  The 
People,  Breese,  340;  Ward  v.  The  People,  13  111.  637;  Pres- 
ideut  V.  McEernan,  54  Wis.  487;  Benuan  y.  The  People, 
101  111.  323;  The  People  y.  Peggy  Royal,  1  Scam.  557;  The 
People  y.  Dill,  1  Scam.  257;  The  People  y.  Neill,  74  111.  68; 
Zanone  y.  Mound  City,  103  IlL  555;  Harris  v.  Supervisors, 
15  Chicago  Legal  News,  93. 

A  towJEVcan  not  delegate  its  discretion  and  authority  to  take 
an  appeal,  to  the  mayor  and  city  clerk  alone:  East  St  Louis 
V,  Wehrung,  50  IlL  31;  Kinmundy  y.  Mahan,  72  III.  464; 
People  V.  Crotty,  93  111.  188. 

Plaintiff  haying  failed  to  ask  leave  and  give  a  good  and 
sufficient  appeal  bond  with  a  surety,  the  appeal  should  have 
been  dismissed:  Warren  y.  Wright,  3  Bradwell,  421;  B.  M. 
&  M.  Co.  y.  Pulling,  89  IlL  59;  Louis  v.  Shear,  93  IlL  123, 

All  penalties  and  provisions  not  embraced  in  the  amend- 
ment to  this  ordinance,  are  excluded  and  repealed:  The  Peo- 
ple V.  Young,  38  IlL  491;  Naylor  v.  Galesburg,  56  IlL  287; 
Culver  V.  Third  Nat  Bank,  64  111.  534;  Wilson  v.  O.  &  M.  R  R. 
Co.  64  IlL  545;  Booth  v.  Carthage,  67  IlL   105;  Devine  v. 
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Ooin'r8,84IlL  695;  Jefferaon  v.  The  People,  87  111.  505;  I. 
&M.  Canal  y.  Chicago,  U  IlL  885;  Hinge  y.  The  People, 
82  III.  423. 

By  the  eharter  the  town  has  power  to  declare  what  shall  be 
deemed  a  xkaisa&ce  and  to  abate  and  semoye  the  same  and 
punish  the  authors:  Goddard  y.  Jacksonyille,  15  IlL  589; 
Harbaugh  y.  Monmoath,  74  111.  367. 

The  judicial  department  can  not  assuuie  the  powers  and 
functions  of  the  legislatiye:  Gulesbnrg  y.  Hawkinson,  75  III. 
159. 

The  charter  does  not  giye  the  town  authority  to  regulate 
the  business  and  duties  of  druggists  and  physicians:  Cairo  y. 
Bross,  101  111.  475;  Caldwell  y.  Alton,  38  111.  417;  Peck  v. 
Lockwood,  5  Day,  221;  Hayden  y.  Noyes^  5  Conn.  891;  Bowl- 
ing y.  West,  39  Wis.  815;  Clinton  v.  Phillips,  58  111.  103; 
Salliyan  y.  Oneida,  61  111.  243;  Sutinson  y.  Post,  79  HI.  567; 
Trustees  y.  The  People,  87  111.  808;  Tugman  y.  Chicago,  78 
111.  405;  Zanone  y.  Mound  City,  108  111.  557. 

The  penid  part  of  a  statute  may  be  yoid  and  yet  the  remain^ 
der  of  the  section  be  ynlid:  Ely  y..  Thompson,  3  Marshall,  73; 
Meshiemer  y.  State,  11  Ind.  484;  Lynch  y.  Economy,  27  Ind, 
71. 

When  the  penal  part  of  a  statute  is  not  absolute  but  fixes 
a  maximum  and  minimun  penalty,  the  destruction  of  one  part 
destroys  the  whole  penal  proyisioa:  F^iu  y.  SmeLa^,  21  111. 
469. 

HioBsi^,  J.  This  was  a  prosecution  by  the  town  of  Green- 
field to  reeoyer  a  penalty  for  violation  of  an  ordinance  of 
said  town  proliibitiQg  the  sale  of  intoxicating  liquors. 

The  trial  court  refused  to  admit  the  ovdinauce  in  eyidence 
in  behalf  of  appellant  for  the  reason,  as  alleged,  that  it  was  not 
authorized  by  the  charter  of  the  town. 

The  barter  proyides  that  ^  in  uo  ease  shall  the  fine  or  for- 
feiture exceed  the  sum  of  fifty  dollars  for  any  single  offense." 
Section  one  of  the  ordinance  offered  in  eyidence,  prohibits  the 
sale  of  intoxicating  liquors  within  the  corporate  limits  without 
a  license,  and  provides  that  whoever  shall  violate  the  same 
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shall  be  deemed  guilty  of  a  nuisance  and  shall  be  fined  not  less 
than  twenty  nor  more  than  one  hundred  dollars. 

There  is  no  question  that  the  town  had  the  power,  under  the 
charter,  to  prohibit  the  sale  of  intoxicating  liquors  and  to  pun- 
ish the  act  of  selling  as  a  nuisance;  but  the  real  point  of  con- 
tention is,  that  the  first  section  of  the  ordinance  offered  in  ev- 
idence is  ultra  vires  and  void,  for  the  reason  that  the  charter 
limits  the  fine  to  be  imposed  for  a  violation  of  the  ordinances 
to  a  sum  not  exceeding  fifty  dollars  for  each  offense,  whiie  the 
ordinance  fixes  the  penalty  at  not  less  tlian  twenty  nor  more 
than  one  hundred  dollars. 

It  is  very  clear  that  so  much  of  the  ordinance  as  authorizes 
a  fine  in  excess  of  that  named  in  the  charter  is  void;  bnt 
does  this  render  the  whole  ordinance  void  f  In  Kettering 
V.  City  of  Jacksonville,  60  111.  89,  it  was  insisted  that 
the  ordinance  was  void  because  it  not  only  prohibited  the 
sale  of  liquor  by  retail,  but  by  wholesale,  which,  it  was  claimed, 
was  in  excess  of  the  power  conferred.  The  prosecution  was 
for  the  sale  of  beer  by  the  glass  in  a  saloon,  and  the  court 
said,  ^^The  facts  which  are  presented  by  the  record  not  only 
show  a  violation  of  the  terms  of  the  ordinance,  but  a  violation 
of  such  a  character  as  to  be  clearly  within  the  constitutional 
reach  of  the  city  prohibition.  The  ordinance  may  be  too  com- 
prehensive in  its  provisions  and  cover  cases  which  the  city 
has  no  power  to  control,  but  that  is  no  reason  why  we  should 
refuse  to  enforce  it  in  cases  over  which  the  power  of  the  city 
is  unquestionable." 

In  Harbaugh  v.  The  City  of  Monmouth,  74  III.  367,  it  was 
held  that  lan  ordinance  embracing  sales  that  the  council  had 
no  power  to  prohibit,  could  be  enforced  to  the  full  extent 
that  the  city  council  had  the  power  to  legislate  on  the  sub- 
ject. 

In  The  City  of  Keokuk  v.  Dressell,  47  Iowa,  598,  the  de- 
fendant was  convicted  of  selling  without  a  license  and  adjudged 
to  pay  a  fine  of  twenty-five  dollars,  and  in  default  of  payment 
to  be  committed  to  the  city  prison  at  hard  labor  at  the  rate 
of  one  dollar  and  fifty  cents  per  day  until  the  fine  be  paid. 
The  ordinance  under  which  the  defendant  was  convicted  pro- 
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y)ded  that  upon  conviction  he  might  be  imprisoned  until  his 
fine  should  be  discharged  by  allowing  him  twenty  cents  a  day, 
or  at  hard  labor  at  the  rate  of  one  dollar  and  fifty  cents  per  day: 
This  conviction  was  by  the  Recorder's  Court  of  the  city  on 
information  of  an  individual,  and  it  was  insisted  that  the  ordi- 
nance was  in  conflict  with  the  Bill  of  Kights  which  secured 
the  citizen  from  punishment  in  excess  of  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  thirty  days,  except  on  present- 
men'l  or  indictment  by  a  grand  jury.  In  deciding  the 
question  presented,  the  court  said,  "  The  ordinance,  while  it 
provides  for  imprisonment  which  may  be  in  excess  of  the  time 
prescribed  by  the  Constitution  provides  also  for  punish- 
ment authorized  by  that  instrument  Its  provisions  are  not 
void,  for  they  are  not  necessarily  in  conflict  with  the  Consti- 
tution. They  may  be  enforced  until  they  reach  the  limit  of 
the  punishment  prescribed  in  the  Constitution." 

In  view  of  these  authorities  we  are  not  inclined  to  hold  the 
ordinance  oflfered  in  evidence  as  wholly  void.  So  far  as  it  ex- 
ceeds the  authority  conferred  by  the  charter  it  is  unquestion- 
ably uUra  vires;  but  to  the  extent  of  the  authority  conferred, 
no  good  reason  is  perceived  why  it  may  not  be  enforced. 

The  power  conferred  by  the  charter  is  to  punish  by  fine  not 
exceeding  fifty  dollars.  The  minimum  of  twenty  dollars  is  di- 
rectly within  the  grant  of  power.  The  maximum  so  far  as  it 
exceeds  fifty  dollars  is  in  excess  of  it;  but  any  fine  imposed 
within  these  prescribed  limits  is  authorized  both  by  the 
charter  and  ordinance. 

Appellee  assigns  upon  the  record  for  cross-error  the  action 
of  the  circuit  court  in  overruling  his  motion  tq  dismiss  the 
appeal.  It  is  first  contended  that  no  appeal  would  lie  from 
the  judgment  of  the  justice  of  the  peace  in  behalf  of  appellant, 
because  the  same  was,  in  effect,  a  criminal  proceeding.  This 
objection  was  considered  in  the  case  of  Baldwin  v.  The  City  of 
Chicago,  68  111.  418,  where  it  was  held  that  a  suit  for  the  vio- 
lation of  an  ordinance  was  a  civil  proceeding  in  form  and  only 
quasi  criminal  in  its  character,  and  that  the  city,  as  well  as 
the  defendant,  had  the  right  of  appeal. 

It  is  also  contended,  that  the  appeal  bond  was  defective  and 
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that  the  motion  should  have  been  sastained  for  that  reason. 
The  appeal  bond  sent  np  by  the  jastioe  was  clearly  defective, 
and  we  think  the  court  Brred  in  not  entering  a  rule  requiring 
appellee  to  file  a  sufficient  bond  by  a  day  named  therein,  and 
in  de&ult  of  compliance  therewith  the  appeal  should  have  been 
dismissed.    Wear  v.  Kelleen,  38  IlL  269. 

Tlie  order  of  the  circuit  eourt  overrulii^  the  motion  to  dis- 
miss and  tiiie  final  jud^ent  are  reversed  and  Ihe  cause  re* 
manded,  for  such  further  action  by  the  court  tn  is  consistent 
with  the  views  herein  expressed  • 

Eeversed  and  remanded. 
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V. 

Isabel  Johnson* 

1.  Evtoekcb-t-Sfecial  knowledob.— a  witness  who  is  poflfleased  of 
special  knowledge  upon  a  subject  of  which  the  jury  are  not  able  to  judge  for 
themselTea  is  competent  to  testify  upon  such  subgect  and  It  is  not  a  Talid  ob- 
jection to  his  evidence  that  the  qaestion  -involves  tiiepohltat  iMiie  to  be  de- 
cided by  the  juiy. 

2.  Nbgliobncb— Ikstbuctions— Pbovikcb  of  jury.— Negligence  is  a 
question  of  fact  to  be  proved  like  any  other  material  averment.  In  instmc- 
tions  to  the  jury,  when  negligence  is  the  gist  of  the  action,  it  is  the  dnty  (H 
the  court  to  define  negligence  and  tell  the  jury  whtit  ft  is  in  law  and  leave 
all  inferences  arising  from  the  existence  of  jfacts  ipEOved  to  be  drawn  by  the 
jury. 

3.  Instbuctions^Damagbs. — ^Where  the  act  complained  of  was  not 
wanton  or  willful  and  no  evidence  before  the  jniy  authorized  punitive 
damages  it  was  error  to  instruct  the  jury  if  f hey  found  for  plaintiff  "  to  as- 
sess her  damages  at  such  saro  as  they  may  believe  from  the  evidence  she  is 
entitled  to  receive.'*  The  instnictions  should  have  limited  her  right  of  n^ 
ooveiy  to  such  damages  as  she  had  sustained. 

Appeal  from  the  Circuit  Court  of  Logan  c5onnty;  the  Hon. 
6.  W.  Henderson,  Judge,  presiding.  Opinion  filed  January 
16,  1883. 

Appellee,  Mrs.  Johnson,  hired  her  boy,  thirteen  years  old,  to 
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appellants  to  pick  apples  to  be  made  into  cider;  and  after  h(d 
had  been  at  work  a  week,  appellants,  withont  tbe  consent  of 
his  mother,  plaeed  him  on  the  platform  of  a  horse- power  to 
driTC  the  team  while  grinding  the  apples.  After  driving  a 
few  minntes  the  boy  beeame  dizzy  and  either  fell  or  attempted 
to  get  off,  when  his  foot  was  eaught  between  the  master  wheel 
and  the  pinion  wheel,  and  so  badly  crashed  as  to  render  am* 
pntation  necessary.  It  is  averred  that  the  horse  power  was 
old,  worn,  oat  of  repair,  unsafe  and  dangerous,  and  that 
(  the  boards  on  the  platform  were  loose  and  not  sufficient  in 

I  size  to  cover  the  machinery,  all  of  which  was  known  to  de- 

!  fendants,  whereby  they  were  gnilty  of  gross  negligence,  and 

that  the  boy  was  injured  by  reason  thereof  while  in  the  exer- 
I  cise  of  due  care. 

Mr.  J.  L.  Bevak  and  Messrs.  BLnim  &  Hoblit,  for  appel* 
lants;  that  it  was  competent  for  witnesses,  who  had  great  ex* 
perience  in  the  driving  and  using  of  horse  powers  to  give 
their  opinion  as  to  the  safety  of  the  platform  on  the  horse 
power,  cited  1  Wharton  on  Ev.  §  444,  890-394;  Moalton  v, 
McOwen,  103  Mass.  587;  Transportation  Line  v.  Hope,  6  Otto, 
297. 

•The  trial  court  has  no  right  to  instruct  the  jury  that  certain 
enumerated  acts  or  fiusts  will  or  will  not  constitute  negligence: 
Shearman  and  Bedfield  onNeg.  §  11,  pp.  12,  18;  G.  &  0.  U. 
R  R  Co.  V.  Yarwood,  17  111.  609;  Q.  &  0.  U.  R  R  Co.  v. 
Dill,  92  111.  264;  T.  P.  &  W.  R'y  Co.  v.  Foster,  43  111.  415; 
Owen  V.  Chicago,  10  Bradwell,  466;  C.  &  A.  R  R  Co.  v. 
Bobinson,  8  Bradwell,  140;  Gilman  v.  Bailey,  7  Bradwell, 
849;  St  L.  A.  &  T.  H.  R  R  Co.  v.  Pflugmacher,  9  Bradwell, 
800;  Schmidt  v.  C.  &  N.  W.  R^  Co.  88  111.  405;  Glover  v. 
Gray,  9  Bradwell,  829;  Stratton  v.  Cent  City  H.  R'y  Co.  95 
111.  26;  Penn.  Co.  v.  Conlan,  101  111.  98;  Great  West.  R  R 
Go.  V.  Haworth,  39  111.  868;  C.  die  A.  R  R  Co.  v.  Pennell,  94 
11.448. 

When  there  is  a  great  conflict  of  testimony,  instructions 
must  be  clear  and  accurate:  C.  B.  &  Q.  R  R  Co.  v.  Payne, 
49  UL  499;  C.  &  A.  R  R  Co.  v.  Murray,  62  111.  826;  Bald 
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win  V.  Killian,  63  111.  560;  I.  C.  R  R.  Co.  v.  Maffitt,  67  111. 
431;  Keyes  v.  Fuller,  9  Bradwell,  528;  Mo.  Furnace  Co.  v. 
Abend,  9  Bradwell,  319;  Kadish  v.  Bullen,  10  Bradwell,  666; 
Covert  V.  Nolan,  10  Bradwell,  629. 

An  instruction  should  not  assume  a  disputed  fact  to  be 
true:  Sherman  v.  Dutch,  16  lil.  283;  Dart  v.  Horn,  20  IlL 
212;  Chicago  v.  Bixby,  84  111.  82;-  Warren  v.  Wright,  S  Brad- 
Well,  602;  La  Salle  v.  Thomdike,  7  Bradwell,  282;  C.  &  A 
R.  R.  Co.  V.  Bloomfield,  7  Bradwell,  211;  Covert  v.  Nolan, 
10  Bradwell,  629. 

Appellee  was  only  entitled  to  remuneration  for  the  damages 
she  had  sustained:  Waldron  y.  Marcier,  82  III.  550. 

Mr.  F.  L.  Cafps  and  Messrs.  Beach  &  Hodnetf,  for  appel- 
lee; that  where  the  facts  can  be  so  described  as  to  enable  the 
jury  to  form  a  just  conclusion  from  them,  a  witness  is  not 
allowed  to  testify  as  to  his  opinion,  cited  Hopkins  y.  L  &  St 
L.  R  R  Co.  78  111.  82;  Pate  v.  Tlie  People,  3  Qilman,  644; 
Penn.  Co.  v.  Conlan,  101  111.  93;  Chicago  v.  McGiven,  78  111. 
847. 

The  damages  are  not  excessive:  C.  &  A.  R.  R  Co.  v.  Becker, 
84  111.  483;  C.  &  A.  R  R  Co.  v.  Delaney,  82  111.  198;  Chi- 
cago  West  Div.  R'y  Co.  v.  Hughes,  69  111.  170;  C.  &  A.  R 
R  Co.  V.  Gregory,  58  111.  226;  C.  &  A.  R  R  Co.  v.  Wilson,  63 
111.  167;  K  L.  Packet  Co.  v.  Biuninger,  70  111.  167. 

It  was  not  necessary  to  prove  any  damages:  Chicago  v. 
Scholten,  75  111.  469;  Chicago  v.  Major,  18  111.  349;  0.  &  A 
R  R  Co.  V.  Morris,  26  111.  346. 

Master  is  bound  to  provide  safe  machinery  and  a  safe  place 
to  work  in:  T.  P.  &  W.  R  R  Co.  v.  Fredericks,  71  111.  294; 
C.  A.  &  St.  L.  R  R  Co.  V.  Shannon,  43  IlL  338;  Coombs 
V.  N.  B.  C.  Co.  102  Mass.  673;  Perry  v.  Ricketts,  55  111.  234; 
Smith  on  Master  and  Servant,  212;  Wharton  on  Neg.  §  859. 

The  law  does  not  impute  negligence  to  an  infant  of  tender 
years:  C.  &  A  R  R  Co.  v.  Becker,  84  111.  483;  Kerr  v.  For- 
gue,  54  111.  482;  C.  &  A.  R  R  Co.  v.  Gregory,  58  111.  226; 
C.  &  A.  R  R  Co.  V.  Murray,  71  HI.  601;  Weick  v.  Lander, 
76  111.  93. 
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Where  servant  is  ordered  to  do  work  more  liazardous  than  his 
usnal  labor  aiid  is  injured  thereby,  the  master  is  liable:  Lalor 
V.  C.  B.  ife  Q.  R  R.  Co.  62  111.  401;  Fairbanks  v.  Haeutzche, 
73  111.  236. 

Master  can  recover  for  injury  to  servant,  whereby  he  has 
lost  his  services:  Ames  v.  U.  R.  R  Co.  117  Mass.  541;  Alton 
V.  Midland  R'y  Co.  19  C.  B.  (U.  8.)  213;  2  Addison  on  Torts, 
§1293;  1  Hill  on  Torts,  62,  Vol.  2,  479. 

Instructions  when  correct  as  a  series,  are  suflScient:  T.  P. 
&  W.  R'y  Co.  V.  Jngraham,  77  111.  309;  N.  L.  Packet  Co.  v. 
Binninger,70  111.  571;  Yundt  v.  Hartunft,  41  111.  9;  I.  C.  R 
R  Co.  V.  Swearengen,  47  111.  206;  Vinegar  Hill  v.  Busson, 
42  111.  45;  Durham  v.  Goodwin,  54  111.  469;  Stowell  v.  Beagle, 
79  111.  525. 

Instructions  did  not  take  away  question  of  negligence  from 
jury:  O.  &  M.  Ry  Co.  v.  Porter,  92  111.  438. 

The  giving  of  erroneous  instructions  will  not  be  error, 
where  evidence  clearly  shows  verdict  was  right:  Hall  v. 
Stroufe,  52  111.  421. 

HiOBEE,  J,  Appellee  recovered  a  judirment  against  appel- 
lants in  the  court  below  for  alleged  negliij^erxe  in  placing  her 
son  on  an  unsafe  and  dangerous  platform  of  a  horse  power,  to 
drive  the  horses,  from  which  he  fell  and  received  the  injury 
complained  of. 

Numerous  objections  are  urged  in  argument  against  the 
rullns:s  of  the  trial  court. 

First.  It  is  claimed  the  court  erred  in  sustaining  appellee's 
objection  to  the  following  question  propounded  to  two  of  ap- 
pellant's witnesses,  Wm.  Cisco  and  W.  A.  Jone»,  and  refusing 
to  permit  them  to  answer  the  same : 

"  From  your  experience  in  running  and  handling  horse 
powers  like  this  one,  I  will  ask  you  to  state  whether  in  your 
opinion  the  platform  in  this  power  was  a  safe  or  an  unsafe 
place  for  a  boy  of  ordinary  intelligence  and  prudence,  twelve 
to  thirteen  years  of  age,  to  work  upon  in  driving  two  horses 
hitched  thereto?" 

These  witnesses  had  testified  that  they  had  been  engaged  in 

Vol.  XII.        19 
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using  liorse  powers  of  this  kind  for  at  least  fourteen  years  and 
that  they  had  had  a  large  experience  in  the  use  of  such  ma- 
chines. This  knowledge  of  the  bnsiness  entitled  the  wit- 
nesses to  testify  as  experts.  They  were  familiar  with  the  sab- 
ject  and  possessed  knowledge  in  reference  thereto  not  pos- 
sessed by  the  jnry  or  persons  in  general.  It  is  not  necessary 
that  a  specialty,  to  enable  one  acquainted  with  it  to  be  exam- 
ined as  an  expert,  should  involve  abstruse  questions  of  science. 
If  the  witness  is  possessed  of  a  special  knowledge  of  a  sub- 
ject of  which  the  jury  arQ  not  able  to  judge  for  theraselyes, 
he  is  competent  to  testify,  and  it  is  not  a  valid  objection  to 
his  evidence  that  the  question  involves  the  point  at  issue  to 
be  decided  by  the  jury.  Wharton  on  Evidence,  Sea  444. 
Transportation  Co.  v.  Hope,  5  Otto.  299;  Moulton  v.  Mc- 
Owen,  103  Mass.  687. 

Again,  appellee's  witnesses.  Lucky  and  Markland  had  been 
permitted  to  testify  in  her  behalf  that  the  platfqrm  "was  not 
large  enougli  to  be  safe  for  a  boy  of  that  age  to  sit  upon  and 
drive,"  and  the  evidence  offered  and  excluded  was  of  the  same 
character  and  fairly  tended  to  rebut  the  evidence  of  these  wit- 
nesses. 

Second.  It  is  contended  that  the  court  erred  in  giving  in- 
structions in  behalf  of  appellee.  The  first,  seventh,  ninth, 
tenth  and  twelfth  tell  the  jury  as  a  matter  of  law,  that  certain 
facts  set  forth  in  each  of  said  instructions  per  se  constitute 
negligence  on  the  part  of  appellants. 

In  this  the  court  invaded  the  province  of  the  jury.  Negli- 
gence, which  is  the  gist  of  the  action,  is  a  question  of  fact  to 
be  proved  like  any  other  material  averment  The  court  should 
define  negligence  and  tell  the  jury  what  it  is  in  law,  and  leave 
them  to  find  the  facts  and  determine  whether  or  not  they  sup- 
port the  charge  under  such  definition.  All  inferences  arising 
from  the  existence  of  facts  proved  should  be  drawn  by  the 
jury  and  not  by  the  court.  L.  E.  &  W.  Ry.  Co.  v.  Zofiinger, 
10  Brad  well,  253;  Pennsylvania  Co.  v.  Conlan,  101  111.  »3. 

The  third  and  seventh  instructions  are  faulty  for  assuming 
that  appellants  were  guilty  of  negligence  in  putting  the  boy 
on  the  platform  to  drive.    This  material  fact  should  have  been 
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submitted  to  the  jury  and  it  was  error  in  the  court  to  assume 
it  in  the  instructions.  Oity  of  Chicago  v.  Biz  by,  84  HI.  82; 
M.  S.  &  K  I.  R  R  Co.  V.  Shelton,  66  III.  424;  C.  &  A.  R  R 
Co.  V.  Bloomfield,  7  Bradwell,  211. 

The  first,  third,  seventh,  eighth,  tenth,  eleventh  and  twelfth 
instructions  each  inform  the  jury  that  if  they  find  for  the 
plainti£f  they  shall  ^^  assess  her  damages  at  such  sum  as  they 
may  believe  from  the  evidence  she  is  entitled  to  receive.''  If 
the  plaintiff  was  entitled  to  recover,  it  was  to  the  extent  of 
the  pecuniary  damages  she  had  sustained  only.  The  act  was 
not  wanton  or  willful  and  no  evidence  before  the  jury  author* 
izes  punitive  damages  to  be  awarded  by  the  jury. 

Under  such  circumstances  the  instructions  should  have  lim- 
ited her  right  of  recovery  to  such  damages  as  she  had  sustained, 
instead  of  allowing  them  to  give  her  such  an  amount  as  they 
thought,  from  the  evidence,  she  was  entitled  to.'  Waldron  v. 
Marcier,  82  III.  650.  The  judgment  is  reversed  and  the  cause 
remanded* 

Iteversed  and  remanded. 


O.  H.  Parke  %  m 

V. 

Biddy  A*  Brown  et  al. 

1 .  Pbactxce—Dbcrbb  pbo  COHFB8SO. — A  decree  pro  cotifesao  only  con- 
clndee  a  party  to  the  extent  of  the  averments  in  the  bill;  the  defendant  can 
not  in  case  of  snch  a  decree  object  to  the  sufficiency  of  the  proof,  but  on  error 
fae  may  insist  that  the  averments  of  the  bill  do  not  justify  the  decree. 

2.  Bill  to  quibt  titlb. — A  bill  to  quiet  title  did  not  aver  that  com- 
plainant was  the  owner  or  in  possession  at  the  time  the  bill  was  filed. 
Held^  that  this  averment,  being:  the  veiy  ground  of  complainant's  right, 
can  not  be  left  to  inference,  but  must  be  proved.  The  allegation  in  the  bill, 
that  complainant  was  seized  of  title  more  than  two  and  a  half  years  before 
the  bill  wa«  filed,  will  not  justify  the  inference  that  she  was  seized  on  the  day 
the  bill  was  filed.  The  allegation  that  the  mortgage  depreciates  complain- 
ant's title  is  a  mere  inference  which  is  not  admitted  by  a  default. 

8.    Kbcsbsabt  avekmbkts  in  bill  TO  quiET  title.— A  bill  to  quiet 
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title  must  arer  either  that  complainant  was  in  possession  of  the  premises  or 
that  they  were  unimproved  and  unoccupied  at  the  time  the  bill  was  filed. 

4.  PLBADtNGh^ROSS-BiLL.— -An  answer  which  has  none  ot  the  features 
of  a  bill  in  chancery,  makes  no  parties  defendant  to  it,  calls  on  no  one  to 
answer  it,  can  not  become  a  cross-bill  by  simply  asking  thai  it  be  so  treated. 
And  even  if  such  answer  could,  in  this  case,  be  treated  as  a  cross-bill,  it  was 
error  to  take  a  decree  upon  it  without  either  an  answer  or  a  rule  to  answer. 

Erbob  to  the  Circuit  Conrt  of  Sclniyler  county ;  the  Hon.  J. 
H.  Williams,  Judge,  presiding.  Opinion  filed  January  16, 
1888. 

Mr.  Wm.  L.  VANDBVBirrER  and  Mr.  Thokas  A.  Cartbr,  for 
plaintiff  in  error;  that  the  bill  to  quiet  title  must  show  that 
party  was  in  possession  of  the  land  at  the  time  of  the  com- 
mencement of  the  suit,  or  that  at  that  time  the  land  was  un- 
improved and  unoccupied,  cited  Gage  v.  Griffin,  103  111.  41; 
R  S.  1874,  Chap.  22,  §  60;  Oakley  y.  flurlbnt,  100  111.  204; 
Hardin  v.  Jones,  86  111.  313;  Gage  v.  Abbott,  99  111.  367; 
Emery  v.  Cochran,  82  111.  65. 

A  default  only  admits  facts  well  pleaded  and  not  mere  in- 
ferences or  presumptions:  Cronan  v.  Frizell,  42  111.  319; 
Madison  Co.  v.  Smith,  95  111.  328;  Augustine  v.  Doud,  1 
Brad  well,  588. 

A  party  can  not  avail  himself  of  any  fact  established  by 
proof,  which  has  not  been  alleged  in  the  bill:  McKay  v.  Bis- 
sett^  5  Gilm.  499;  Bowen  v.  Bowles,  21  111.  17;  White  v. 
Morrison,  11  111.  361;  Tuck  v.  Downing,  76  111.  71;  Taylor 
v.  Merrill,  55  111.  52;  Kellogg  v.  Moore,  97  111.  282. 

Unless  the  allegations  are  sufficient  to  support  the  theory  of 
the  bill,  the  bill  can  not  be  sustained:  Kellogg  v.  Moore,  97  111. 
287;  Bryan  v.  Howland,  98  111.  626;  Morgan  v.  Smith,  11  III. 
194;  Ohling  v.  Luitjens,  32  111.  23;  Spurck  v.  Forsyth,  40 
111.  438. 

Tiie  allegations  of  the  bill  being  insufficient  to  sustain  the 
decree,  it  may  be  reversed  on  error  thongh  defendant  made 
default:  Gault  v.  Hoagland,  25  111.  266;  Martin  v.  Hargar- 
dine,  46  111.  823;  Rutz  v.  Calhoun,  100  111.  892;  MiHer  v. 
Adams,  4  Scam.  195. 
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To  enter  a  decree  on  a  cross-bill  without  an  answer  or  a 
rnle  to  answer,  is  error:  Blair  v.  Eeading,  99  111.  600;  Purdy 
V.  Henslee,  97  111.  390;  Thiol  man  v.  Oarr,  75  III.  385;  Beau- 
champ  V.  Putman,  34  111.  378;  2  Dan  Ch.  PI.  and  Pr.  1648. 

A  cross-bill  must  be  germane  to  the  original  bill:  2  Dan. 
Ch.  PI.  and  Pr.  1649;  Thompson  v.  Shoemaker,  68  111.  256; 
Lund  V.  S.  E.  Bank,  96  111.  181. 

It  is  necessary  to  maintain  a  cross-bill  that  relief  sought  be 
equitable  as  contra-distinguished  from  legal:  Tobey  v.  Fore- 
man, 79  111.  489;  Story's  Eq.  PI.  §  398:  Calverly  v.  Williams, 
I  Ves.  Jr.  211;  Mason  v.  Gardiner,  4  Bro.  C.  C.  437. 

The  remedy  in  this  case  is  by  an  action  of  assumpsit  to  re- 
cover back  the  money  and  not  by  bill  in  chancery:  1  Dan. 
Keg.  Ins.  §  670;  Mays  v.  Callison,  6  Leigh,  230;  Blething  v. 
Lovering,  58  Me.  437. 

The  general  rule  is  that  a  party  challenging  his  adversary's 
right  to  relief  in  a  court  of  equity,  must  do  so  in  court  below: 
Stout  V.  Cook,  41  111.  447;  Dodge  v.  Wright,  48  111.  383; 
Hickey  v.  Foristal,  49  111.  212;  Whittington  v.  Eoss,  8  Brad- 
well,  234. 

A  complainant  in  a  cross-bill  need  not  show  as  against  com- 
plainant in  original  bill,  any  ground  of  equitable  relief:  2 
Barb.  Ch.  Pr.  131;  Field  v.  Schiefflin,  7  Johns.  Oh.  307;  Sterl 
V.  Sterl,  2  Brad  well,  223;  Burgess  v.  Wheate,  1  Blacks.   132. 

The  rule,  however,  requiring  the  objection  to  be  made  be- 
low, only  obtains  where  it  is  the  party's  duty  to  take  notice 
of  the  bill:  Gage  v.  Griffin,  103  111.  41;  1  Greenl.  on  Ev.  § 
178;  Rust  v.  Mansfield,  25  111.  836;  Pensonean  v.  Pulliam^ 
47  III.  58;  Hector  v.  Eector,  3  Gilm.  105;  Martin  v.  Drydeu 
1  Gilm.  187. 

A  rescission  of  a  contract  will  never  be  decreed,  unless  the 
parties  can  be  placed  in  statu  quo:  Buchenan  v.  Horney,  12 
III.  336;  Bowen  v.  Schuler,  41  111.  192;  Ryan  v.  Brant,  42  111. 
78;  Smith  v.  Doty,  24  111.  163;  Wolf  v.  Dietzsch,  75  111.  205; 
Smith  V.  Brittenham,  98  111.  188;  Carmal  v.  May,  2  Marsh, 
587;  Kimball  v.  Cunningham,  3  Am.  Dec.  230;  Durrett  v. 
Simpson  3,  Monroe,  517;  Coolidge  v.  Bingham,  1  Met.  550; 
Summer  v.  Parker,    36  N.  H.  449;  Jennings  v.  Gage,  13 
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III.  610;  Kimball  v.  Lincoln,  7  Bradwell,  470;  Gatting  v. 
Xewell,  9  Ind.  578;  Taylor  v.  Porter,  25  Am.  Dec.  56;  Poor 
V.  Woodbnrn,  25  Vt  284;  2  Pars,  on  Cont  679;  Story  on 
Contracts,  §§  844,  977;  Chitty  on  Contracts,  641 ;  Benjamin 
on  Sales,  §  445;  2  Kent  Com.  650;  Johnson  v.  Walker,  26 
Ark.  196. 

Messrs.  Montgombbt  &  Glass  and  Messrs.  Winteb  & 
Bagby,  for  defendants  in  error;  that  the  informalities  in  the 
stating  part  of  the  bill  should  have  been  taken  advantage  of 
by  demurrer,  cited  Story's  Eq.  PI.  §§  605,  607,  441,  528 ; 
McCloskey  v.  McCormick,  44  HI.  836;  Pogne  v.  Clark,  25 
ill.  351. 

Objections  to  snch  defects  can  not  be  made  for  the  first 
time  in  error  to  this  court:  Scott  v.  Bennett,  1  Gilm.  646; 
Dow  V.  Seely,  29  111.  495. 

As  to  what  is  necessary  to  appear  in  a  bill  to  qniet  title: 
Emery  v.  Cochran,  82  111.  65. 

A  decree  of  a  court  of  chancery  on  a  bill  of  peace,  operates 
by  way  of  estoppel  as  to  the  title  to  the  land  and  concludes 
the  parties  to  it:  Orton  v.  Smith,  18  How.  263. 

The  assignee  takes  only  an  equitable  interest  in  the  mort- 
gage security  which  subjects  it  to  all  the  equities  that  would 
be  avpidable  against  the  mortgage:  White  v.  Sutherland,  64 
111.  181 ;  Edgerton  v.  Young,  43  111.  464;  Walker  v.  Dement, 
42  111.  272. 

As  to  cases  of  fraud  equity  will  relieve  against:  Lewis  v. 
Lanphere,  79  111.  192. 

As  to  the  right  of  a  cross-bill:  Blair  y.  Beading,  99  111. 
600;  Edwards  v.  Helm,  4  Scam.  142. 

All  that  is  required  of  a  cross-bill  is  that  it  should  be  con- 
fined to  the  subject-matter  of  the  original  bill:  Thompson  v. 
Shoemaker,  68  111.  256;  Robins  v.  Robins,  68  III.  179;  Bal- 
lance  v.  Underhill,  3  Seam.  453. 

HiGBEE,  J.  On  March  22.  1882,  Biddy  A.  Brown,  one  of 
the  defendants  in  error,  exhibited  in  the  court  below,  her  bill 
of  complaint,  alleging  that  on  September  11,  1879,  she 
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ecated  to  plaintiff  in  error,  O.  H.  Parke,  six  promissory  notes 
for  $200,  each  dae  in  one,  two,  three,  foar,  live  and  six  years 
after  date,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  date,  and  to  secure  said  notes,  she  at  the  same 
time  executed  and  delivered  to  Parke  a  mortgao;e  on  cer- 
tain real  estate  in  said  county,  which  was  recorded  in  the 
recorder's  office  on  the  same  day. 

The  bill  avers  that  complainant  was  the  owner  of  the  land 
at  the  time  of  the  execution  of  said  mortga;;e;  tliat  she  pHi4 
said  notes  in  full  to  said  Parke  on  October  1,  1879,  who  re- 
tained the  notes  at  the  time,  but  promised  to  cancel  and 
deliver  the  same  up  to  her  and  to  enter  full  satisfaction  of 
said  mortgage  of  record.  That  said  Parke  fraudulently  re- 
tained said  notes  and  refused  to  enter  satisfaction  of  said 
mortgage.  The  bill  made  Crohe  a  defendant  with  Parke,  and 
alleged  that  he  claimed  some  interest  in  the  notes  and  mort- 
gage; that  the  mortgage  was  a  cloud  upon  her  title,  which  she 
prayed  to  have  canceled. 

The  defendants  to  the  bill  were  both  servc^d  with  process; 
Parke  defaulted  and  Crohe  answered  averrin^i^  that  he  had  pur* 
chased  said  notes  from  Parke  on  January  28,  1882,  paying 
him  therefor  the  sum  of  $1,200;  Parke  then  representing  that 
the  mortgage  was  a  subsisting  lien  on  the  land,  and  that  the 
notes  were  wholly  unpaid.  Parke  indorsed  the  notes  without 
recourse;  prayed  that  his  answer  be  taken  as  a  cross-bill;  that 
Parke  be  decreed  to  refund  to  him  said  sum  of  $1,200  and  in- 
terest thereon,  fraudulently  obtained  from  him  as  the  con. 
sideration  for  said  notes. 

The  decree  of  the  court  was  that  tlie  mortgage  be  vacated 
and  set  aside  as  a  cloud  on  complainant's  title;  that  said 
mortgage  be  given  up  to  complainant  to  be  canceled  and  that 
Parke  pay  Crohe  $1,200,  with  six  per  cent,  interest  in  thirty 
days. 

The  first  error  assi/^ned  questions  the  sufficiency  of  the  bill 
to  justify  the  decree  rendered  against  plaintiff  in  error. 

The  decree  jpr<?  confesm  only  concludes  the  party  to  the  ex- 
tent of  the  averments  in  the  bill;  the  defendant  can  not,  in 
ease  of  such  a  decree,  object  to  the  sufficiency  of  the  proof, 
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bnt  he  may  on  error,  insist  that  the  averments  of  the  bill  do 
not  justify  the  decree.  Oanlt  v.  Eoagland,  25  111.  266;  Mar- 
tin V.  Hargardine,  46  111.  323;  Gage  v.  Griffin.  103  III.  41. 

The  bill  alleges  that  complainant  was,  on  the  11th  day  of 
September,  1879,  the  day  tlie  mortgage  was  executed,  the  owner 
of  the  land  from  which  she  seeks  to  remove  the  cloud.  It  does 
not  aver  that  she  was  the  owner  or  in  possession  at  the  time  the 
bill  was  filed,  and  the  allegation  that  the  mortgage  depreciates 
complainant's  title  is  a  mere  inference  which  is  not  admitted 
by  the  default.  Cronan  v.  Frizell,  42  IlL  319;  Madison  Co.  v. 
Smith,  95  111.  328;  Augustine  v.  Doud,  1  BradwcU,  588. 

The  allegation  that  complainant  was  seized  of  title  more 
than  two  years  and  a  half  before  the  bill  was  filed  will  not 
justify  the  inference  that  she  was  seized  on  the  day  it  was 
filed.  This  averment  being  the  very  ground  or  gravamen  of 
the  complainant's  right,  can  not  be  left  to  inference,  but  must 
be  proved.     Spurck  v.  Forsyth,  40  111.  439. 

Bnt  even  if  the  allegation' of  title  in  the  complainant  were 
sufficient,  the  bill  is  fatally  defective  in  not  averring  either 
that  she  was  in  possession  of  the  premises  or  that  they  were 
unimproved  and  unoccupied  at  the  time  the  bill  was  filed. 
Tiiese  are  the  only  cases,  since  the  Act  of  1869,  in  which  a 
party  may  file  a  bill  to  quiet  title  or  remove  a  cloud  from  the 
title  to  real  property.  Emery  v.  Cochran,  82  III.  65;  Gage  v. 
Abbott,  99  111.  367;  Oakley  v.  Hulburt,  100  111.  204;  R.  S.  of 
1874,  p.  204. 

It  is  also  contended  by  plaintiff  in  error  that  the  court  erred 
in  granting  Crohe  affirmative  relief  on  his  answer  as  a  cross- 
bill. The  statute  provides.  Sec.  30,  Chap.  22,  R..S.,  1880, 
p.  190,  that:  "Any  defendant  may,  after  filing  his  answer,  ex- 
hibit and  file  his  cross-bill,  and  call  upon  the  complainant  to 
file  his  answer  thereto,  in  such  time  as  may  be  prescribed  by 
the  court."  By  the  general  practice  of  a  court  of  chancery, 
independent  of  the  statute,  there  is  no  difference  between  a 
cross  and  an  original  bill.  Crohe's  answer  had  none  of  the 
features  of  a  bill  in  chancery,  it  made  no  parties  defendant  to 
it,  it  called  on  no  one  to  answer  it,  nor  was  it  ever  afterward 

3ated  as  such.     It  could  not  become  a  cross-bill  by  siinplj^ 
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asking  that  it  be  so  treated.     Pardy  v.  Henslee,  97  111.  389,  and 
authorities  there  cited. 

Even  if  the  answer  conld  be  treated  as  a  cross-bill  it  was 
clearly  erroneous  to  take  a  decree  upon  it  without  either  an 
answer  or  a  rule  to  answer.     Blair  v.  Beading,  99  111.  600. 

The  parties  voluntarily  went  to  trial  without  taking  any 
steps  to  have  the  cross-bill  answered  and  must  be  regarded  as 
having  abandoned  it.  Purdy  v.  Henslee,  supra/  Huntgate  v. 
Reynolds,  72  111.  425;  Reed  v.  Kemp,  16  111.  445. 

We  are  also  of  opinion  that  the  decree  should  have  required 
Crohe,  upon  the  payment  of  $1,200,  to  surrender  up  the  six 
notes  to  complainant  to  be  canceled. 

For  these  errors  the  decree  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Zephemiah  Dowden 

V. 

Jesse  F.  Wilson. 


Eyidknce. — As  the  worthlesflnew  of  the  invention  patented  by  appellee 
is  attempted  to  be  proved  by  the  opinions  of  men  who  had  never  seen  it 
tried  and  who  did  not  attempt  to  show  wherein  the  patent  was  defective,  the 
coart  is  of  the  opinion  that  even  with  all  the  rejected  testimony  considered, 
the  defense  was  not  made  out,  and  therefore  the  decree  of  the  court  below 
is  affirmed.  • 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  T.  Rbeves,  Judge,  presiding.  Opinion  filed  February  7, 
1883. 

Mr.  Calvin  H.  Frkw,  for  appellant;  cited  Richley  v.  Farrell, 
69  111.  264;  Fisher  v.  Greene,  95  111.  94;  Ducominun  v.  Hy- 
singer,  14  111.  249;  Lindley  v.  Smith,  46  111.  623;  Hart  v. 
McCartney,  18  111.  131;  Hindmarch  on  Patents,  64. 

Novelty  in  an  invention  is  essential  to  reiider  a  patent  valid: 
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Brown  v.  Guild,  23  Wall.  181;  Smith  v.  Nichols,  21  Wall.  117; 
R  T.  Pencil  Oo.  v.  Howard,  20  Wall  .  498;  Sewall  v.  Jones.  1 
Otto,  91 ;  Cross  v.  Huntly,  13  Wend.  386 ;  Burnham  v.  Brewster* 

I  Verm.  90;  Peck  v.  Farrinjjton,  9  Wend.  44;  Dickinson  v. 
Hall,  14  Pick.  220:  Fallas  v.  Griffith,  Wright,  303. 

A  note  given  for  a  patent  right  that  is  not  new  or  nsefnl, 
is  void:  Kernodle  v.  Grant,  4  Black,  61;  Darst  v.  Brockway, 

II  Ohio,  471 ;  Geiger  v.  Cook,  3  W.  &  S.  270;  Mulliken  v. 
Latcliem,  7  Black,  138;  JolleiFe  v.  Collins,  21  Mo.  343;  Mc- 
Clare  v.  Jeffrey,  8  Ind.  82;  Foss  v.  Richardson,  11  Mo.  Law 
Kep.  670;  Clough  v.  Patrick,  37  Vt  421. 

Messrs.  Tiptok  &  Gbat,  for  appellee;  that  consent  can  not 
confer  jnrisdiction  nor  authorize  a  judge  in  vacation  to  exer- 
cise the  power  of  a  court,  cited  Bancroft  v.  Eastman,  2  Gilm. 
264;  Welch  v.  Byms,  38  111.  210;  Keith  v.  Kellogg,  97  IlL 
147;  Blair  V.  Beading,  79  III.  600. 

The  motion  for  a  rehearing  must  be  made  at  the  term  when 
the  decree  is  rendered:  Delahey  v.  McConnell,  4  Scam.  156; 
Hughes  V.  Washington,  65  111.  245. 

Appellant  to  rescind  must  put  app.llee  in  statu  quo:  Barge 
V.  C.  R.  etc.  R.  R.  Co.  32  la.  101;  Parker  v.  Margins,  64  Mo. 
38;  White  V.  Thayer,  121  Mass.  227;  Bariield  v.  Price,  40 
Cal.  535;  Groves  v.  Sanders,  3  Otto,  55;  Constan  v.  Chapman, 
3  Moak,  178;  Grimolley  v.  Wills,  12  Moak;  Jennings  v. 
Gage,  13  III.  610;  Cooley  v.  Bingham,  1  Met.  550;  Miner  v. 
Bradley,  22  Pick.  457;  Persley  v.  Balch,  23  Pick.  286;  Nor- 
ton v.  Young,  3  Greenl.  30;  Cushman  v.  Marshall,  21  Me. 
122;  Sumner  v.  Parker,  36  N.  H.  449;  Scott  v.  Billney,  40 
Miss.  119;  Underwood  v.  West,  42  111.  403;  Larned  v.  Holmes 
40  Miss.  30;  Harding  v.  Hoodley,  11  Wheat.  103;  Slaughter 
V.  Green,  13  Wall.  379;  Thomas  v.  Barton,  48  K  Y.  200; 
Flint  V.  Wood,  9  Hare,  622;  Jennings  v.  Bronguton,  5  De  G. 
M.  and  G.  139;  Loyd  v.  Brewster,  4  Page,  537;  Mintwm  v. 
Main,  3  Feld,  220. 

As  to  the  adtnission  of  depositions:  Marier  v.  Saunders,  5 
Gilm.  113;  Kimball  v.  Merrill,  4  Greenl.  368;  Elmer  Cliiff  v. 
Cai-michael,  3  Littell,  472;  Shrauders  v.  Harper,  1  Har.  444; 
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Porter  v.  Wilson,  1  Harris  641 ;  Slone  v.  Thomas,  2  Jones 
209;  Starkie  on  £v.  245;  Wharton  on  Ev.  §  183. 

Per  Cubiah.  We  have  passed  pver  all  qaestions  of  prac- 
tice raised  upon  the  record  in  this  cause  and  have  examined 
the  case  as  if  all  the  evidence  excluded  by  the  court  had  been 
considered.  A  former  suit  was  brought  by  appellee  against 
the  same  parties  who  were  made  defendants  to  this  bill,  and 
a  decree  was  rendered  for  complainant,  which  was  reversed  in 
the  Supreme  Court.  That  case  is  reported  in  71  111.  485.  In 
that  case  the  court  say,  *^  If  the  wa^on  brake  was  worthless, 
certainly  defendants  could  have  proven  that  it  had  been  actually 
tried  and  would  not  work  as  claimed  and  represented  "  The 
additional  proofs  taken  since  then  do  not  in  our  opinion  do 
away  with  the  objection  then  made  that  the  worthlessriess  of 
the  invention  patented  by  Wilson,  and  for  an  interest  in 
which  patent  the  notes  and  mortgage  were  given,  is  attempted 
to  be  proved  by  the  opinions  of  men  who  had  nover  seen  it 
tried  and  who  did  not  attempt  to  show  wherein  the  patent  was 
defective.  We  are  therefore  of  the  opinion,  that  even  with, 
the  rejected  testimony  all  considered,  the  defense  was  not  made 
out,  and  for  this  reason  the  decree  of  the  court  below  will  be 
affirmed. 


William  Duchardt 

V. 

«  

The  People  ex  rel.,  etc. 

BiLTi  OF  BZCEPnoKS. — As  the  bill  of  ezceptionB  sigrned  by  the  jndge  who 
tried  the  case  below  failed  to  show  that  any  exceptions  were  ta^en  to  the 
rulings  of  the  trial  court,  this  court  can  not  consider  the  questions  involved 
in  this  case.  AlChoogh  the  clerk  has  copied  into  the  transcript  a  statement 
that  certain  rulings  of  the  court  were  excepted  to,  this  was  no  part  of  his 
duty  and  does  not  entitle  such  statement  to  be  regarded  as  a  part  of  the 
record. 

Erbob  to  the  Circuit  Court  of  Cass  county;  the  Hon.  C. 
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Thompson  y.  ConoTer  ei  al. 
Efler,  Jadge,  presiding.     Opinion  filed  February  7,   1883. 

Mr.  R.  W.  Mills,  for  plaintiff  in  error;  cited  McMnllen 
V.  Lee,  78  111.  443. 

Mr.  R.  R.  IIrwitt  and  Mr.  Henry  Phillips,  for  defend- 
ants in  error;  cited  Session  Laws  of  Penn.  1835-6,  §§  28-31, 
p.  547;  Sterling  v.  Commonwealth,  2  Grant  (Penn.),  162. 

Per  Curiam.  An  insuperable  obstacle  to  considering  the 
questions  present  in  plaintiff's  brief  is  presented  by  the  fact 
that  tin  bill  of  exceptions  signed  by  the  judge  who  tried  the 
case  fails  to  show  that  any  exceptions  were  taken  to  the  rul- 
ings of  the  trial  court 

It  is  true  the  clerk  has  copied  into  the  transcript  a  state- 
ment tliat  certain  rulings  of  the  court  were  excepted  to,  but 
this  was  no  part  of  his  duty,  and  does  not  entitle  such  state- 
.ments  to  be  regarded  as  a  part  of  the  record. 

All  exceptions  either  to  the  rulings  of  the  court  during 
the  trial  or  to  the  final  judgment  must  be  preserved  by  a  bill 
of  exceptions  signed  and  sealed  by  the  judge  who  tried  the 
cause,  whether  the  same  was  tried  by  the  court  with  or  with- 
out a  jury.  David  M.  Force  Manufacturing  Co.  y.  Oliver  H. 
Horton,  74  111.  310. 

Judgment  affirmed. 


Robert  L.  Thompson,  use,  etc., 

V. 

John  Conover  et  al. 

Statement — Husband  and  wipe — Garnishment.— This  was  a  gar- 
nishee proceeding  by  creditors  of  a  husband  and  in  his  name  against  his  wife^s 
debtors  who  had  purchased  a  crop  of  com  raised  on  the  farm  formerly  owned 
by  the  husband.  The  land  was  leased  and  the  business  carried  on  in  the 
name  of  the  wife,  and  in  her  name  the  crop  was  sold  to  the  garnishees.  Held, 
that  the  creditors  of  the  husband  stand  in  his  shoes,  and  if  he  has  no  claim 
for  which  he  could  recover  at  law  against  the  garnishees,  they  most  be  dis- 
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charged.  Under  the  eircamstanoes  of  this  case  the  purchasers  of  the  crop 
had  a  right  to  deal  with  the  wife  as  an  unmarried  woman  and  are  entitled  to 
stand  upon  the  contract  they  made  with  her  in  her  own  right.  A  husband 
can  not  allege  his  own  fraud  in  avoidance  of  the  contracts  of  a  wife. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
L.  Lacey,  Judge,  presiding.     Opinion  filed  February  7,  1883. 

Mr.  E.  W.  Mills,  for  appellant;  that  under  tlie  circunistan- 
ces  of  this  case  the  entire  products  raised  are  subject  to  the 
payment  of  the  husband's  debts,  cited  Wortnian  v.  Price,  47 
111.  22;  Elijah  v.  Taylor,  37  Hi.  247;  Robinson  v.  Brems,  90 
Ilh  851;  Wilson  v.  Loomis,  55  111.  362;  Blood  v.  Barnes,  79 
111.437;  Card  v.  Robinson,  2  Bradwell,  19;  Gill  v.  Hanny,  1 
Brad  well,  490;  Dean  v.  Baily,  60  111.  481;  Brownell  v.  Dixon, 
87  111.  197. 

Per  Curiam.  This  is  a  garnishee  proceeding  commenced 
by  the  creditors  of  the  husband,  and  in  his  name,  ai^ainst  the 
debtors  of  his  wife,  who  had  purchased  a  crop  of  corn  raised 
on  the  farm  formerly  owned  by  the  husband.  Proceedings  in 
bankruptcy  had  been  commenced  against  the  husband,  under 
which  the  lands  had  been  sold  to  some  other  parties,  who 
leased  them  to  the  wife.  She  then  borrowed  money  with 
which  she  purchased  some  horses,  and  the  same  is  still  un- 
paid. It  seems  the  husband  still  had  some  farming  imple- 
ments, and  that  with  these  and  the  horses  purchased  by  his 
wife,  he  carried  on  the  farming  operations  in  her  name,  and 
under  his  superintendence  the  crop  in  question  was  raised.  It 
is  now  claimed  by  the  creditors  of  the  husband  that  the  crop 
belonged  to  him,  and  therefore  that  the  debt  owing  by  the 
garnishees  is  owing  to  him,  and  not  to  his  wife.  ; 

We  are  unable  to  see  how  this  question  can  arise  in  this' 
proceeding.  The  creditors  of  the  husband  stand  in  his  shoes, 
and  if  he  has  no  claim  for  which  he  could  recover  at  law 
against  the  garnishees,  then  they  must  be  discharged.  Rich- 
ardson V.  Lester,  83  111.  65;  Crownover  v.' Bamburis:,  2  Brad- 
well,  162;  Webster  v.  Steele,  75  111.  544.  In  this  case  the 
laud  was  leased  in  tlie  name  of  the  wife,  the  business  was 
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carried  on  in  her  name,  and  in  her  name  the  crop  was  sold  to 
the  garnishees.  Under  the  present  statute  she  may  contract 
debts  and  the  same  may  be  sued  for  and  collected  in  the  same 
manner  as  if  she  were  unmarried.  R.  S.  Ch.  68,  Sees.  1,  6. 
It  appears  that  she  has  contracted  debts  for  the  horses,  and 
that  she  has  a  debt  owing  her  for  the  corn,  all  with  the  knowl- 
edge and  consent  of  the  husband.  Under  these  circumstances 
the  purchasers  of  the  crop  had  a  right  to  deal  with  her  as  an 
unmarried  woman,  and  having  made  the  purchase  from  her, 
they  have  a  right  to  stand  upon  the  contract  they  made  with 
her  in  her  own  right.  We  see  no  element  in  the  case  which 
makes  them  the  debtors  of  the  husband,  and  if  he  can  not  sue 
them  in  his  own  right,  he  can  not  for  the  use  of  his  creditors. 
If  it  were  alleged  that  any  fraud  existed  in  putting  the 
property  into  the  hands  of  the  wife  to  hinder  and  delay  the 
creditors  of  the  husband,  that  must  be  reached  in  some  other 
way  than  by  suing  in  the  name  of  the  husband,  for  he  can  not 
allege  his  own  fraud  in  avoidance  of  the  contracts  of  his  wife. 
As  the  case  stands  now,  the  creditors  of  the  wife  would  be  in 
a  much  better  position  to  garnishee  this  fund  than  those  of 
the  husband.  The  petition  for  rehearing  will  therefore  be  de- 
nied, and  the  judgment  of  affirmance  be  allowed  to  stand. 

Judgment  affirmed. 


;» 


NoRBis  Rosenheim  et  al. 

V. 
Maboahet  J.  Fifield. 


1.  Pleading — Attachment. — Usually  the  plaintiff  may  allege  as  many 
grounds  of  attachment  within  the  terms  of  the  law  as  he  may  deem  expedient. 
In  doing  so,  the  several  grounds  should  be  stated  cumulatively  and  if  any 
one  of  them  be  true  it  will  sustain  the  attachment  though  all  the  others  be 
untrue. 

2.  Instructions. — Although  the  instruction  in  this  case  for  which  error 
is  assigned,  standing  alone,  might  be  misunderstood,  yet  when  read  in  con- 
nection with  the  preceding  instruction  it  could  not  have  misled  the  juiy. 
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Ebrob  to  the  Circuit  Court  of  McLean  county;  the  Hon.  O. 
T.  Eeeves,  Judge,  presiding.  Opinion  filed  February  7, 
1883. 

Messrs.  Kkkrick,  Lucas  &  SpsercEB,  for  plaintiffs  in  error; 
cited  Drake  on  Attachments,  §  101. 

Mr.  W.  E.  Hughes,  for  defendant  in  error;  cited  Bowden 
V.  Bowden,  75  111.  143;  Schwabacker  v.  Rush,  81  111.  310. 

• 

Per  Curiam.  This  was  an  attachment  by  appellants  against 
Mrs.  F;field. 

The  affidavit  charged  the  defendant  with  having  fraudu- 
lently conveyed  or  otherwise  disposed  of  her  property  within 
two  years  for  the  purpose  of  hindering  and  delaying  her  cred- 
itors, and  also  that  she  was  about  to  fraudulently  dispose  of 
iier  property  so  as  to  hinder  and  delay  her  creditors. 

On  the  trial  the  court  gave  the  following  instruction  at  the 
instance  of  defendant:  The  amount  of  the  alleged  indebted- 
ness of  Mrs.  Fifield  to  the  plaintiff  is  not  a  question  for  the 
jury  to  decide,  and  under  the  issues  made  by  the  pleadings 
Uie  only  questions  for  the  jury  to  decide  are: 

Ist.  Was  the  defendant,  when  this  suit  was  begun,  about 
to  fraudulently  dispose  of  her  property  so  as  to  hinder  and  de- 
lay her  creditors} 

2d.  Has  she  within  two  years  before  this  suit  was  begun 
fraudulently  conveyed  or  otherwise  disposed  of  her  property 
so  as  to  hinder  and  delay  her  creditors;  and  if  the  plaintiffs 
have  failed  to  prove  both  of  those  points  by  a  preponderance 
of  the  evidence  you  should  find  for  the  defendant 

^*  Usually  the  plaintiff  may  allege  as  many  grounds  of  at- 
tachment within  the  terms  of  the  law  as  he  may  deem  ex- 
pedient In  doing  so,  the  several  grounds  should  be  stated, 
cumulatively,  and  if  any  one  of  them  be  true  it  will  sustain 
the  attachment  though  all  the  others  be  unt|ue."  Drake  on 
Attachments*  Sec.  101.  (5th  ed.) 

Tlie  plaintiffs  were  entitled  to  recover  if  they  proved  either 
cause  for  the  attachment,  but  if  they  failed  to  prove  both  of 
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the  causes  alleged  they  con  Id  not  recover.     We  think  the  in- 
struction technically  correct 

Even  if  liable  to  be  misunderstood,  standing  alone,  when 
read  in  connection  with  the  preceding  instruction,  it  coold 
not  have  misled  the  jury. 

,        Judgment  iiffirmed. 


77    4g9l 
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84_8o|       Indiana,    Bloominoton    and    Western    Railway 

Company 

V. 

Joseph  Schertz. 

1.  Ratlhoads— Failure  to  keep  pence  in  rep ath— When  liable. 
-^The  statate  does  not  make  a  railroad  company  liable  for  all  iigaries  to 
stock,  occasioned  directly  or  indirectly  by  a  failure  to  fence  or  keep  its  fences 
in  repair.  The  liability  is  limited  to  such  dania^^  only  as  may  be  done  by 
the  a^nt«,  engines  or  care  of  the  company. 

2.  Fright  to   horses   by   escaping   steaic,  etc. — Company  not 

LIABLE  IF  agents  ARE  FREE  FROM  NEGLIGENCE  IN  THEIR  USE. — Ap- 
pellant's fence,  crossing  the  lands  of  appellee,  was  out  of  repair.  Notice  of 
its  defective  condition  had  been  given  to  appellant's  servant-s.  While  so  out 
of  repair,  appellee's  horse  strayed  from  the  field  and  came  upon  the  track. 
The  engineer  slowed  the  train,  whistled  and  rang  the  bell.  The  horse  be- 
came frightened  at  the  noise  and  ran  ahead  of  the  train,  jumped  three  cat- 
tle-guards, and  finally  ran  into  a  wire  fence.  He  was  itgured  either  in  a 
cattle-gunrd  or  by  coming  in  contact  with  the  wire  fence.  Held,  that  the 
damage  appellee  sustained  was  not  occasioned  by  the  agents,  engines  or  cars 
of  appellant.  A  railroad  company  is  not  liable  for  accidents  arising  firom 
fright  to  horses  occasioned  by  escaping  steam,  signals,  etc.,  if  its  agents  are 
free  from  negligence  in  their  use. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  February  7, 
1883. 

Messrs.  Eow^ll  &  Hamilton,  for  appellant;  cited  Hnnfa 
R.  S.  1881,  p.  846;  C.  &  A.  R.  R.  Co.  v.  Utiey,  38  111.  410. 

Mr.  W.  £.  Gapen,  for  appellee;  cited  Sess.  Laws  of  III. 
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1879,  p.  224;  0.  &  A,  E.  R  Co.  v.  Utley,  38  IlL  410;  Galena 
&  0.  U.  R  E.  Co.  V.  Crawford,  25  IlL  629. 

HiOBieE,  J.  Appellant's  road  has  been  open  for  use  and 
operated  for  more  than  six  months,  and  fenced  where  it  crossed 
the  lands  of  appellee,  but  the  fences  were  allowed  to  get  out  of 
repair  aud  so  remain  for  a  long  time  after  notice  to  the  serv- 
ants of  appellant  of  its  defective  condition;  and  while  so  ont 
of  repair  on  the  night  of  the  25th  day  of  March,  1882,  the 
horse  of  appellee  strayed  from  his  field  adjoining  the  said 
road  through  said  defective  fence  and  went  upon  the  track  of 
appellant's  road,  where  he  was  discovered  by  the  engine 
driver  of  an  approaching  train  who  itnniediately  sounded  the 
whistle  to  frighten  him  from  the  track  and  slowed  the  train 
to  give  him  time  to  escape.  Without  any  fault  of  the  serv« 
ants  of  appellant  in  charge  of  the  train  the  horse  became 
greatly  frightened  and  ran  ahead  of  the  train  on  the  track 
nearly  three  fonrths  of  a  mile,  jumping  three  cattle-guards 
and  crossing  a  public  highway,  when  he  left  the  track  and 
ran  east  into  a  barbed  wire  fence  belonging  to  the  owner  of 
an  adjoining  field,  and  received  the  injuries  complained  of 
eit&er  by  crossing  the  cattle-guards  or  by  coming  in  contact 
with  the  fence,  or  by  both. 

It  is  contended  by  the  attorneys  of  the  company  that  it  is 
not  liable  for  tins  injury  under  the  statute  requiring  railroad 
corporations  to  fence  their  roads  and  keep  such  fences  in  re- 
pair. After  requiring  the  roads  to  fence,  the  first  section 
also  provides  that  "  when  such  fences  *  *  *  are  not 
made  as  required,  or  when  such  fences  *  «  *  are  not 
kept  in  good  repair,  such  railroad  corporations  shall  be  held 
liable  for  all  damages  which  may  be  done  by  the  agents, 
engines  or  cars  of  such  corporation  to  such  cattle,  horses, 
aheep,  hogs  or  otiier  stock  thereon." 

Tliis  statute  does  not  make  the  company  liable  for  all  in- 
juries to  stock,  occasioned  either  directly  or  indirectly,  by  a 
failare  to  fence  or  to  keep  the  fences  in  repair;  on  the  con- 
trary it  in  terms  limits  the  liability  to  such  damages  only  as 
may  be  done  by  the  agents,  engines  or  cars  of  the  company. 
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The  company  was  anthorized  by  its  charter  to  use  steam  aa 
the  propelling  power  of  its  engines;  the  smoke  and  noise  of 
escaping  steam  as  well  as  the  noise  of  the  cars,  and  usaal  sig- 
nals of  whistles  and  bells  are  all  absolntely  necessary  in  the 
operation  of  its  trains,  and  the  company  can  not  be  held  liable 
for  accidents  arising  from  fright  to  horses  occasioned  by  these 
causes  if  its  agents  are  free  from  negligence  in  their  nse. 

The  horse  took  fright  without  the  fault  of  the  agents  of  the 
company  and  in  his  flight  was  injnred  either  in  a  cattle-guard 
or  by  coming  in  contact  with  the  wire  fence,  and  the  damage 
he  sustained  was  not  occasioned  by  the  agents,  engines  or 
cars  of  appellant  and  it  is  not  liable  therefor,  either  under  the 
statute  or  at  common  law. 

This  construction  of  the  statute  is  fully  sustained  by  the 

following  authorities:  P.  &  C.  K.  R  Co.  v.  Haskett,  10  Ind. 

409;  O.  &  M.  R  K  Co.  v.  Cole,  41  Ind.  331;  P.  &  C.  R  R 

Co.  V.  Thomas,  60  Ind.  108;  J.  M.  &  I.  R  R  Co.  v.  Dawry,  61 

Ind.  287;  Lafferty  v.  H.  &  St.  Jo.  R  R  Co.  44  Mo.  291;  Eedfield 

on  Railways,  493;  C.  &  N.  W.  R  R  Co.  v.  Taylor,  8  Brad- 

well,  108. 

Judgment  reversed. 

Beversed. 

Davis,  P.  J.,  dissenting. 


George  B.  Newell 

V. 

David  A,  Wallek. 

1 .     IlKEXBCnTED  PROMISE  KOT  SUFFICIENT  CONSmERATIOK  FOR  AGREf- 

MBNT  ;o  EXTEND  TIME  OF  PAYMENT. — An  Qxiexecated  promise  by  a  princi- 
pal debtor  to  secure  his  debt  19  not  a  sufficient  consideration  for  an  agree* 
ment  to  extend  the  time  of  payment. 

2.  Consideration— Defective  plea.— As  the  plea  in  this  case  fails  to 
aver  that  the  mortgage  was  ever  made,  executed  and  delivered  to  appe- 
lant, no  sufficient  consideration  appears  in  the  plea  to  support  the  contFBct 
to  extend  the  time  of  payment  and  the  demurrer  below  should  have  beea 
sustained. 


J 
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Appeal  from  the  Circuit  Court  of  DeWitt  countv;  the  Hon. 
Q.  W.  Herdmak,  Judge,  presiding.  Opinion  filed  February 
7, 1883. 

Messrs.  Moobe  &  Wabneb,  for  appellant;  that  the  plea 
should  state  facts  which  constitute  cause  of  action  with  cer- 
tainty and  precision,  cited  1  Chitty  on  PL  232;  Parks  v. 
Holmes,  22  111.  522;  Lyle  v.  Morse,  24  HI.  95;  Home  Ins.  Co. 
V.  Favorite.  46  111.  263. 

An  agreement  to  extend  time  of  payment,  must  be  one  le- 
gally binding  between  parties  to  it:  Farwell  v.  Meyer,  35  111. 
40;  Crawford  v.  Gaulden,  33  Ga.  184;  Grabfelder  v.  Willis, 
10  Bradwell,  330. 

The  agreement  must  be  supported  by  an  adequate  consider- 
ation: Eeynolds  v.  Ward,  5  Wend.  501;  Halliday  v.  Hart,  30 
N.  Y.  474;  Woolford  v.  Dow,  34  111.  424;  Glickauf  v.  Hirsch- 
horn,  73  111.  674. 

An  unexecuted  promise  is  not  sufficient  to  support  an 
agreement  to  extend  time  of  payment:  Brandt  on  Surety- 
ship, §  308;  Hunt  y.  Knox,  34  Miss.  655;  Yan  Rensselaer  v, 
Eirkpatrick,  46  Bart  194;  Lyle  v.  Morse,  24  111.  95. 

Messrs.  Fulleb  &  Mokson,  for  appellee;  that  the  presumption 
will  be  indulged  that  the  court  below  decided  correctly,  where 
bill  of  exceptions  fails  to  state  that  it  contains  all  the  evidence 
on  the  trial,  cited  Buckland  v.  Soddard,  36  111.  206;  St  L.  & 
S.  E.  R'y  Co.  V.  Wheelis,  72  111.  638;  Hermann  v.  Pardridge, 
79  111.  471. 

As  to  discharge  of  surety  where  agreement  to  extend  time 
of  payment  has  been  made:  Fiynn  v.  Mudd,  27  111.  323; 
Woolford  V.  Dow,  34  111.  424. 

Higbee,  J.  This  was  a  suit  in  assumpsit  by  appellant 
against  William  W.  Waller,  David  A.  Waller  and  Adam 
Waller  in  the  DeWitt  Circuit  Court.  The  declaration  con- 
taining two  special  counts  on  promissory  notes  and  the  com- 
mon counts,  to  which  the  defendant  David  A.  Waller,  filed 
the  general  issue,  and  a  special   plea  as  follows:  ^^  And   for 
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further  plea  in  thk  behalf,  the  eaid  David  A.  Waller  Bajs, 
that  the  plaintiff  ought  not  to  have  his  aforesaid  action  again^ 
him,  the  said  David  A.  Waller,  one  of  the  defendants,  he- 
cause,  he  says,  that  the  several  supposed  causes  of  action  in 
the  said  declaration  mentioned  are  one  and  tiie  same,  to  wit: 
the  supposed  eaose  of  action  in  the  said  first  count  mentioned, 
and  not  different  causes  of  action,  and  that  the  promissory 
note  in  that  «x>nnt  mentioned  was  mad6  atid  delivered  to  the 
plaintiff  by  the  said  William  W.  Waller,  as  principal  debtor, 
and  by  him,  the  said  David  A/  Waller,  as  surety  for  the  eaid 
William  W.  Waller,  and  not  otherwise;  whereof  the  plainti^ 
at  the  time  of  the  making  and  delivery  of  tlie  said  note,  as 
aforesaid,  then  had  notice,  and  that  after  tlie  said  note  became 
due,  to  wit,  on,  etc,  the  plaintiff,  at  Ae  request  of  the  said 
William  W.  Waller,  and  in  consideration  that  the  said  Will- 
iam  W.  Waller  would  make,  execute  and  deliver  to  the  said 
plaintiff  a  chattel  mortgage  on  certain  personal  property  thea 
owned  by  the  said  William  W.  Waller,  to  secure  the  payment 
of  a  certain  other  promissory  note^  then  hdd  and  owned  by 
the  said  plaintiff,  against  the  said  William  W.  Waller,  then 
agreed  with  the  said  William  W.  Waller,  to  give,  and  then 
and  there  did  give  to  him  farther  day  of  payment  of  the 
amount  of  said  note,  to  wit,  until  the  1st  day  of  If  arch,  1878, 
without  the  knowledge  or  consent  of  him,  tlie  said  David  A. 
Waller,  by  reason  whereof,  he,  the  said  David  A.  Waller,  be- 
came discharged  from  all  liability  upon  the  said  note,  and  this 
the  said  David  A.  Waller  is  ready  to  verify,  wherefore  be 
prays  judgment,  if  the  plaintiff  ought  to  have  his  aforesaid 
action  against  him,  etc 

By  FcTLLKB  &  MoNsoK,  hin  attorneys." 

A  demurrer  interposed  by  appellant  to  this  plea  was  over- 
ruled by  the  court  and  appellant  electing  to  abide  by  his  de- 
murrer, judgment  was  rendered  on  the  plea  in  bar  of  the  ac- 
tion and  against  him  for  costs. 

The  principal  objection  urged  to  the  eufficiency  of  the  plea 
is,  that  it  fails  to  show  a  sufficient  consideration  to  support 
the  contract  tiierein  set  forth. 

The  time  of  payment  was  extended  until   March  1, 1878, 
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as  averred  "in  consideration  that  the  said  William  W.  Wal- 
ler wonld  make,  execute  and  deliver  to  the  said  plaintiff  a 
chattel  mortgac^  on  certain  personal  property  then  owned  by 
said  William  W.  Waller,  to  secnre  the  payment  of  a  certain 
other  promissory  note  then  held  and  owned  by  said  plaintiff 
against  the  said  William  W.  Waller."  The  plea  does  not 
aver  that  the  mortgage  was  ever  made,  executed  and  delivered 
to  appellant,  and  hence  no  sufficient  consideration  appears  in 
the  plea  to  support  the  contract  to  extend  the  time  of  pay^- 
ment 

By  the  very  terms  of  this  contract,  it  could  only  suspend 
the  right  of  action  against  the  principal  debtor  when  the 
mortgage  was  executed. 

It  has  been  repeatedly  held  that  an  unexecuted  promise  by 
a  principal  debtor  to  secnre  his  debt  is  not  a  sufficient  con- 
sideration for  an  agreement  to  extend  the  time  of  payment. 
Hunt  V.  Enox,  24  Miss.  655;  Yan  Bensselaer  v.  Kirkpat- 
riek,  46  Bart  194;  Brandt  on  Suretyship,  Sec  308. 

We  are  of  opinion  that  the  plea  was  bad  and  that  the  court 
erred  in  overruling  the  demurrer  to  it,  and  for  this  reason  the 
judgment  is  reversed  aad  the  cause  remanded. 

Beversed  and  remanded. 


William  Kix  et  al. 

V. 

William  Stubblefielb. 

EviBBHcni.'-Whexe  the  mere  intentiooi  of  a  party  accompanied  by  no 
overt  acts,  will  seriously  affect  the  rights  of  a  fchird  party,  such  intentions 
should  not  be  inferred  from  slight  circumstances,  but  ought  to  be  proved  by 
a  dear  preponderance  of  evidence.  Where  the  verdict  is  so  clearly  against 
tiie  evidence  that  manifiest  injustice  has  been  done,  it  is  the  duty  of  the 
eouxtto  grant  a  new  trial. 

Ebbob  to  the  Circuit  Oourt  of  McLean  county;  the  Hon*  O. 
T.  Bejcveb,  Judge,  presiding.    Opinion  filed  February  7, 1883. 
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Mr.  William  E.  HuoheB)  forplaiatiffs  in  error;  that  under 
our  statute,  a  distress  warrant  and  amended  distress  warrant 
stand  simply  as  a  declaration  and  amended  declaration,  and 
special  damages  must  be  specially  pleaded,  cited  Woodworth 
I  V.  Woodburn,  20  111.  145;  Howe  v.  Sullivan,  83  III.  80;  Adams 
V.  Gardner,  78  111.  668. 

The  time  of  performance  may  be  extended  by  parol  with- 
out a  new  consideration:  North  V.  Kiser,  72  III.  172;  Baker 
V.  Whiteside,  Breese,  174;  Suydam  v.  Jones,  10  Wend.  180; 
Barnard  v.  Darling,  11  Wend.  27;  Blood  v.  Hardy,  15  Me.  61; 
Low  V.  Forbes,  18  111.  569. 

A  party  is  not  allowed  to  discredit  his  own  witness:  Hill  v. 
Ward,  2  Gilm.  285;  Griffin  v.  Chicago,  67  III.  317. 

Mr.  Thomas  F.  Tipton  and  Mr.  Hasbt  V.  Tipton,  for  de- 
fendant in  error;  that  where  by  the  terms  of  the  lease  the 
rent  becomes  due  before  the  expiration  of  the  term  a  party  is 
under  no  obligation  to  wait  until  the  end  of  the  term  before  he 
distrains,  cited  Atkins  v.  Byrnes,  71  III.  326;  Buckleys. 
Taylor,  2Tenn.  600;  Russel  v.  Doty,  4  Go  wen,  576. 

Defendant  could  properly  distrain  for  damages  sustained 
by  reason  of  agreements  in  lease  even  although  the  court  may 
not  deem  this  strictly  rent:  Follitt  v.  Forrest,  11  Q.  B.  459; 
Kawlston  v.  Clark,  2  H.  B.  563. 

As  to  pleadings  in  cases  of  distress  for  rent:  1  Chitty  on  Fl. 

I       502;  Alwood  v.  Mansfield,  33  III.  456;  Gox  v.  Jordan,  86  111. 

^       560. 

As  to  instructions:  Kirby  v.  Wilson,  98  111.  240. 

HiGBE£,  J.  Defendant  in  error  leased  to  William  and 
John  Kix  two  hundred  and  sixty  four  acres  of  farm  land  in 
McLean  county  for  five  years  commencing  on  the  1st  day  of 
March,  1881,  for  an  annual  rent  of  sixteen  and  one  half 
bushels  of  corn  for  each  acre,  i.  e.  four  thousand  three  hun- 
dred and  fifty-six  bushels  per  year,  to  be  delivered  to  0.  C. 
Aldrich,  at  McLean,  on  the  1st  day  of  February  of  each  year. 

On  the  9th  day  of  August,  1881,  the  landlord  distrained 
all  the  crops  growing  and  grown  on  the  premises  that  year, 
for  the  rent  to  become  due  the  following  February,  for  the 
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alleged  reason  that  one  John  Homuth,  a  snb-tenant  of  plaint- 
iffs in  error  was  abont  to  remove  from  the  demised  premises 
twelve  or  fifteen  acres  of  oats,  standing  in  the  shock  and  raised 
by  him  on  said  premises. 

The  distress  warrant  was  filed  in  the  McLean  Circuit  Court 
where  a  trial  was  had  at  the  following  September  term,  re- 
ealting  in  a  verdict  for  the  tenants;  a  new  trial  was  granted 
and  the  cause  again  heard  at  the  April  term,  1882,  when  a 
judgment  was  rendered  in  favor  of  the  landlord,  from  which 
a  writ  of  error  is  prosecuted  to  tliis  court  by  the  tenants. 

The  principal  assignment  of  error  relied  upon  to  reverse 
the  judgment,  questions  the  sufficiency  of  the  evidence  to 
maintain  the  verdict  of  the  jnry. 

Section  84  of  Chapter  30,  R.  S.  1880,  provrides:  "That 
if  any  tenant  shall,  without  the  consent  of  his  landlord,  sell 
and  remove,  or  permit  to  be  removed,  or  be  about  to  sell  and 
remove,  or  permit  to  be  removed  from  the  demised  premises 
such  part  or  portion  of  the  crops  raised  thereon,  as  shall  en- 
danger the  lien  of  the  landlord  upon  such  crops  for  the  rent 
agreed  to  be  paid,  it  shall  and  may  be  lawful  for  the  landlord 
to  institute  proceedings  by  distress  before  the  rent  is  due." 

It  may  be  conceded  that  the  crops  raised  on  the  premises 
in  1881,  either  by  reason  of  bad  husbandry  or  bad  crop  season, 
or  both,  had  partially  failed,  and  that  the  whole  crop  was  in- 
sufficient to  secure  the  rent,  but  it  is  denied  by  plaintiffs  in 
error  that  they  or  their  sub-tenant,  Homuth,  or  either  of  them 
was  about  to  sell  and  remove  or  permit  to  be  removed  from 
said  premises  any  part  of  said  crops  without  the  consent  of 
the  landlord. 

The  facts  relied  upon  to  show  that  Homuth  was  about  to 
remove  the  oats  raised  by  him  from  the  premises,  without  the 
consent  of  defendant  in  error,  are,  that  on  Monday  or  Tues- 
day, before  the  distress  warrant  was  levied,  he  made  an  ar- 
rangement with  one  Wineard,  and  other  neighbors,  by  which 
they  agreed  to  assist  each  other  in  threshimr;  that  a  machine 
had  been  en  gaoled,  and  Wineard 's  grain  threshed  on  Thurs- 
day, and  Homuth  said  he  would  haul  the  oats  to  his  house 
where  he  resided,  on  a  &rm  adjoining  the  demised  premises, 
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and  thresh  on  the  next  Monday.  On  Saturday,  and  before 
any  part  of  the  oata  had  been  removedy  the  diatresa  war- 
rant was  issned  and  levied  on  all  the  crops  of  plaintiffs  in 
error  and  Homuth  on  the  premises. 

It  is  not  claimed  that  the  plaintiffs  in  error  had  themselves 
sold  or  removed,  or  were  abont  to  sell  or  remove  any  part  of 
the  crops  from  the  premises,  or  that  they  had  done  any  act  which 
wonld  justify  the  distraint  of  their  crops  before  the  rent  was  due; 
they  each  testify  that  they  had  not  consented  to  any  removal 
of  such  crops  or  any  part  thereof  by  Homuth^  nor  had  they, 
or  cither  of  them,  any  knowledge  or  reason  to  believe  that  he 
contemplated  any  snch  removal.  Homuth  admits  that  he  had 
made  partial  arran^ments  for  a  machine  and  help  to  thresh 
his  oats,  but  denies  that  he  had  engaged  to  thresh  tlie  next 
Monday,  or  that  he  expected  to  do  so.  He  also  expressly  de* 
nies  that  he  intended  to  remove  the  oats  from  the  premises 
without  the  consent  of  his  landlord*  but  on  the  contrary,  he 
testifies  that  he  intended  to  see  his  landlord  in  reference  to 
tlie  removal  before  hauling  the  oats  off,  but  was  prevented  by 
the  levy. 

Tliere  is  no  evidence  tending  to  show  that  Homuth  was  at- 
tempting to  defeat  the  lien  of  Stnbblefield.  The  most  that  he 
had  thought  of  doing,  was  to  haul  the  oats  to  his  house  on  an 
adjoining  farm,  where  they  would  have  been  still  subject  to 
the  lien,  wiiether  stacked  or  threshed,  and  even  this  could  not 
have  been  done  without  the  knowledge  of  Stnbblefield.  True, 
lie  hud  no  rij^ht  to  make  this  removal  without  consent,  but 
these  are  important  facts  in  considering  ihe  weight  to  be  given 
to  his  statement,  that  he  did  not  intend  a  removal  without 
oonsentof  the  landlord.  . 

No  part  of  the  crop  had  been  removed,  and  the  tenant  him- 
self swears  that  he  intended  to  see  Stnbblefield  in  reference 
to  the  removal  before  it  was  made,  and  did  see  him  on  the 
following  Monday,  when  he  was  informed  that  defendant  had 
already  distrained. 

Notwithstanding  all  this  evidence,  the  jury  have  seen  prop* 
er  to  infer,  from  the  mere  fact  that  Homuth  was  making  ar- 
rangements to  haul  bis  oats  to  his  house  and  thresh  them  at 
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some  time  in  the  near  future,  tliat  he  intended  to  remove 
them  without  Stnbblefield's  consent  This  finding  in  refer- 
ence to  the  few  acres  of  oats,  raised  by  Homnth,  is  the  jnsti* 
fication  for  distraining  all  the  crops  on  the  two  hundred  and 
sixty-four  acres  of  land,  nearly  six  months  before  the  rent 
was  due,  not  only  as  against  hira,  bat  against  plaiuttfia  in 
error. 

Where  the  mere  intentions  of  a  party,  accompanied  by  no 
overt  acts,  are  so  seriously  to  affect  the  rights  of  third  parties, 
such  intentions  should  not  be  inferred  from  slight  circum- 
stances, but  ought  to  be  proven  by  a  clear  preponderance  of 
the  evidence.  Where  the  verdict  is  so  clearly  against  the  ev- 
idence that  manifest  injustice  has  been  done,  it  is  the  duty  of 
the  court  to  grant  a  new  trial.  Such,  we  think,  is  the  Case 
before  us. 

Judgment  reversed  and  cause  remanded. 

Eeversed. 

Dayis  ,  P.  J.,  dissenting. 


William  Rix  et  al. 

V. 

William  Sttjbblefield  et  al. 

As  the  caose  was  aiibmitted  to  the  court  below  for  trial  open  precisely  the 
same  evidence  as  in  the  preceding^  case,  the  judipnent  will  be  reversed  for 
the  reaflons  assigned  in  1^  opinion  of  thai  ease. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 7, 1883. 

Mr.  William  E.  Hughes,  for  appellants. 

Mr.  Thomas  F.  Tipton  and  Mr.  Habby  V.  Tipton,  for  ap- 
pellees. 
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HiOBEE,  J.  In  this  case  appellants  replevied  the  oats  dis- 
trained in  the  above  case,  and  the  cause  was  submitted  to  the 
court  for  trial  on  precisely  the  same  evidence  as  was  heard  in 
that  case,  and  the  property  held  by  the  court  to  be  subject  to 
the  distress  warrant,  and  the  judgment  will  be  reversed  for 
the  reasons  assigned  in  the  opinion  in  that  case. 

Keversed  and  remanded. 


City  of  Bloomington 

V. 

George  Burke. 


1.  Drainage — Contract. — By  the  grading^  of  the  streets,  the  nataral 
flow  of  water  upon  appellee's  premises  was  increased  and  his  property  dam- 
aged. In  a  suit  for  this  damage,  appellee  recovered  a  judgment.  Upon 
appellant  commencing  proceedings  under  the  law  of  eminent  domain,  appel- 
lee agreed  that  if  appellant  would  dismiss  his  condemnation  suit  and  con- 
struct upon  appellee's  premises  a  good  and  substantial  tile  drain  to  cany 
off  the  water  without  any  overflow,  appellant  might  enter  said  premises  and 
construct  the  same.  The  drain  failed  to  carry  off  the  water  in  times  of 
heavy  rain.  Held^  that  this  contract  was  a  sufficient  license  to  enter  upon 
appellee's  premises  to  construct  the  drain,  and  that  a  count  in  trespass  can 
not  be  sustained. 

2.  Pleading— Election  of  actions— Damages.— If  the  drain  failed 
to  accomplish  its  purpose,  appellee's  remedy  for  such  defect  was  an  action  for 
breach  of  the  contract,  or  a  suit  upon  the  original  cause  of  action  which  he 
would  have  had  if  the  drain  had  not  been  laid.  In  the  latter  case,  appellee 
can  only  recover  such  damages  as  have  accrued  to  him,  by  reason  of  the 
increase  in  the  flow  of  water  over  that  which  would  have  flowed  there  had 
the  grounds  from  which  the  w  iter  was  collected  remained  in  a  state  of 
nature,  and  any  damages  from  the  breach  of  the  contract  can  not  be  taken 
into  consideration. 

3.  FoHMER  SUIT,  WHEN  A  BAR. — ^Tho  declaration  in  the  former  suit 
seems  in  part,  at  least,  to  have  been  based  upon  permanent  injury  done  to 
the  prem  ses  before  that  time,  and  as  to  everything  embraced  in  that  litiga- 
tion the  judgment  then  rendered  is  a  bar  to  any  subsequent  suit 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding.  Opinion  tiled  February 
7,  1883. 
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Mr.  John  T.  Lillasd,  for  appellant;  that  a  contract  for 
public  improvement  in  a  city  can  only  be  made  by  the  com- 
mon council,  by  ordinance  or  other  due  corporate  proceedings, 
cited  Dillon  on  Municipal  Corporations,  §  461,  3d  ed. 

A  municipal  corporation  may  be  brought  within  the  rule  of 
estoppel  injpais  only  in  cases  where  justice  and  equity  strongly 
demand  it:  Eoby  v.  Chicago,  64  111.  447;  Martel  v.  East  St. 
Louis,  94  111.  67. 

If  appellee  has  a  remedy  on  the  contract  he  must  seek  it  in 
an  action  ex  contractUy  and  must  count  on  the  writin:^  in  his 
declaration:  Cruikshank  v.  Brown,  6  Gilm.  75;  McGinnety  v. 
Laguerenne,  11  Gilm.  100;  Dalson  v.  Bradbery,  50  III.  82; 
Adams  v.  Hardin,  19  111.  273;  Ottawa  G.  L.  &  C.  Co.  v. 
Thompson,  89  111.  699;  Chitty  on  PL  221,  16  Am.  ed. 

As  to  matters  res  adjvdicata:  C.  &  A.  R.  B.  Co.  v.  Stein, 
75  111.  41;  Ottawa  G.  L.  &  C.  Co.  v.  Graham,  28  III.  73;  C.  & 
A.  R  R  Co.  V.  Mahar,  91  111.  316. 

The  court  erred  in  refusing  to  allow  other  evidence  as  to 
the  former  litigation  except  the  files  in  the  case,  and  the  iden- 
tification of  the  premises:  Shepard  v.  Butterfield,  41  111.  76; 
Zimmerman  v.  Zimmerman,  15  111.  84. 

Mr.  Ira  J.  Bloomfield,  for  appellee;  that  the  judgment 
offered  in  evidence  by  defendant  conclusively  proved  that  the 
city  wrongfully  cast  this  surface  water  upon  plaintiff's  prem- 
ises, cited  Nispel  v.  Laparle,  74  UL  306;  Freeman  on  Judg- 
ments, 249. 

To  form  a  bar  the  former  recovery  must  be  for  the  identical 
cause  of  action:  Miller  v.  McManis,  57  111.  126. 

A  nuisance  continued  is  a  fresh  nuisance  every  day  it  is 
suffered  to  remain  unabated:  Cooley  on  Torts,  619;  1  Billiard 
on  Torts,  572,  574;  Chitty  on  PL  66. 

An  action  lies  for  the  continuance  of  a  nuisance,  although 
plaintiff  has  accepted  money  paid  into  court  in  full  satisfac- 
tion of  original  injury:  Holmes  v.  Wilson,  10  Ad.  &  Ell.  503; 
Mellor  V.  Pilgrim,  3  Bradwell,  476. 

Inquiries  as  to  the  measure  of  damages  are  not  always 
necessarily  limited  to  the  exact  point  iu  issue:  City  of  Aurora 
V.  Love,  93  IU.  521. 


81G 


Appellate  Courts  of  Illinois. 


City  of  Bloom ington  t.  Burke. 


McCuLLOcH,  J.  The  declaration  ia  this  suit  contains  two 
counts  in  trespass  to  real  property,  and  two  in  case  for  flood- 
ing the  same  property  with  water.  It  appears  that  a  natural 
drain  for  the  water  collected  in  the  yicinitj  of  appellee's 
]>remise8  was  tlirongh  the  lot  in  qnestion,  but  that  bj  grading 
the  streets  this  flow  of  water  had  been  increased  and  the 
property  damaged.  For  this  damage  appellee  brought  a  suit 
prior  to  this  one,  and  recovered  a. small  judgment  Appel- 
lant thereupon  commenced  proceedings  under  the  eminent 
domain  law  to  condemn  the  right  of  way  for  a  sewer  across 
the  lot  in  question,  to  drain  off  the  water.  During  the  prog- 
ress of  these  proceedings  appellee  signed  an  agreement,  that, 
if  appellant  would  dismiss  the  same  and  would,  without  mak- 
ing assessment  upon  him  to  pay  for  any  part  thereof  construct 
upon  said  premises  a  good  and  substantial  tile  drain  of  suffi- 
cient size  and  capacity  to  carry  off  the  water  without  any 
overflow  of  the  same,  appellant  might  enter  upon  said  prem- 
ises and  construct  such  drain  without  making  him  any  further 
compensation.  Appellant  accepted  this  proposition,  dismissed 
its  condemnation  proceedings  and  constructed  a  tile  drain 
eighteen  inches  in  diameter.  It  appears,  however,  that  either 
from  want  of  sufficient  capacity,  from  the  choking  up  of  the 
inlet  to  this  drain  by  debris^  or  from  some  defeet  in  its  con- 
struction, it  failed  to  carry  off  the  water  in  times  of  heavy 
rains,  and  in  consequence  thereof  appellee's  premises  con- 
tinued to  be  flooded.     Hence  this  suit 

We  are  of  the  opinion  that  the  contract  signed  by  appellee 
was  a  sufficient  license  for  appellant  to  enter  upon  appellee's 
premises  and  to  construct  the  tile  drain  which  was  laid  there- 
in, and  therefore  that  the  counts  in  trespass  are  not  sustained. 
Ko  complaint  is  made  that  in  doing  so  any  unneeessary  dam- 
age was  done.  If,  through  error  in  judgment  or  other  cause, 
the  sewer  failed  to  carry  off  the  water,  appellee's  remedy  for 
such  defect  would  have  been  an  action  for  breach  of  contract, 
which  this  is  not  He  has  elected  to  bring  his  suit  upon  the 
original  cause  of  action,  which  he  would  have  had  if  the  drain 
had  not  been  laid,  and  this  we  think  he  had  a  right  to  do  if 
the  drain  failed  to  accomplish  its  purpose.    But  in  so  doing 
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he  can  recover  only  Bnch  damages  as  have  accrned  to  him  by 
reason  of  the  increase  in  the  fbw  of  water  over  that  which 
would  have  flowed  there  had  the  grounds  from  which  tliat 
water  was  collected,  remained  in  a  state  of  nature.  J.  K.  W. 
&  S.  K  R  R.  Go.  V.  Cox,  91  111.  500;  llicks  v.  Silliman,  98 
III.  255;  Mellor  v.  Pilgrim,  8  Brad  well,  476;  Johnson  v.  Hea, 
12  Bradwell,  831. 

The  conrt  below  seems  to  have  taken  a  view  of  the  case, 
that  the  failure  to  construct  the  tile  drain  in  the  manner  pro- 
vided for  in  the  i^reement  read  in  evidence,  had  something 
to  do  with  the  qnestion  of  damages.  We  can  not  see  how 
ibis  can  lye  so,  for  without  such  an  agreement  appellee  could 
only  have  recovered  the  damage  done  to  his  property  by  rea- 
son of  the  increased  flow  of  water,  and  the  failure  to  construct 
the  drain  could  not  have  increased  that  flow.  The  evidence 
tends  to  show  that  if  the  drain  had  been  sufficient  to  carry  ofl^ 
the  water  without  any  overflow,  as  provided  in  the  contract, 
the  lot  in  question  would  have  been  enhanced  in  value  over 
what  it  would  have  been  worth  had  it  and  the  grounds  in  its 
vicinity  remained  in  a  state  of  nature.  The  loss  of  this  ad* 
rantage  might  be  an  element  in  the  assessment  of  damages  if 
the  suit  were  upon  the  contract,  but  it  being  an  action  on  the 
case  merely  for  damages  resulting  from  the  overflow  of  water, 
we  are  unable  to  see  how  any  damages  resulting  from  a  breach 
of  contract  can  be  taken  into  consideration. 

During  the  progress  of  the  trial  the  court  allowed  the  fol- 
lowing question  to  be  put  to  several  of  Appellee's  witnesses 
against  the  objeotion  of  appellant,  to  which  rulings  excep- 
tions were  taken : 

*<  What  do  you  say  is  the  damage  to  this  lot  and  house  since 
that  new  sewer  was  put  in,  compared  with  what  the  value  of 
the  lot  would  be  if  there  was  a  good  and  sufficient  sewer  to 
carry  off  all  the  water  that  comes  down  there} "  Some  of  the 
witnesses,  in  answer  to  this  question,  put  the  difference  in 
value  as  high  as  four  hundred  dollars,  which  appellee  testifies 
would  be  the  full  value  of  the  premises  if  they  had  not  been 
damaged  at  all.  There  were  no  instructions  given  to  the  jury 
defining  the  measure  of  damages,  but  they  were  left  to  make 
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up  their  verdict  from  all  the  evidence  introduced.  We  regard 
the  foregoing  queetion  erroneous  and  very  damaging  to  the  ap- 
pellant, as  laying  down  an  incorrect  standard  of  its  liability. 

Several  of  appellant's  instructions  were  so  modified  as  to 
make  it  appear  that  in  some  way  the  failure  of  appellant  to 
construct  the  drain  in  accordance  with  the  contract  affected 
the  measure  of  its  liability.  These  rulings  of  the  court  were 
misleading,  and  doubtless  had  much  to  do  with  the  amount 
of  the  verdict. 

It  is  contended  that  the  former  suit  is  a  bar  to  this.  ThiB 
will  depend  upon  the  proof  offered  upon  the  trial.  The  dec- 
laration in  the  former  suit  seems  in  part  at  least  to  have  been 
t>ased  upon  permanent  injury  done  to  the  premises  before 
that  time,  and  as  to  everything  embraced  in  that  litigation  the 
judgment  then  rendered  is  of  course  a  bar  to  any  subsequent 
suit.  We  will  not  say  now  that  there  may  not  be  a  state  of 
facts  which  would  entitle  appellee  to  recover  for  subsequently 
accruing  injury. 

For  the  errors  above  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Eeversed  and  remanded. 


UzziEL  Kanouse 

V. 

Town  op  Lexington, 


1.  MuNTCiPAL  ohdinakce — Ordbr  of  imprioonment.— Where  an 
ordinance  of  a  town  provided  that  in  case  of  certain  convictions,  the  of- 
fender might  be  imprisoned  in  the  county  jail  until  the  fine  and  costs  should 
be  paid,  and  the  court  made  an  order  that  defendant  should  be  imprisoned 
in  the  county  jail  and  remain  there  until  such  length  of  time  as  would  make 
the  amount  of  such  debt  at  one  dollar  and  fifty  cents  per  day,  when  he 
should  be  discharged.  Heldf  that,  as  the  statute  provides  that  no  such  im- 
prisonment shall  exceed  six  months,  the  judgment  should  have  limited  the 
imprisonment  to  six  months. 

2.  Proof  of  Publication  of  ordinancb. — Where  the  objection  was 
not  made  in  the  circuit  court,  it  is  too  late  in  the  appellate  court  to  raise 
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the  question  that  the  pub.icationof  theordmanoe  was  notsufficienUy  proved 
to  admit  it  in  eyidence. 

8.  Samb — Discharging  pine  at  per  diem  allowance. — An  offender 
yiolating  an  ordinance  of  a  town  can  not  be  required  to  work  out  his  fine 
under  the  act  of  1879  until  the  authorities  of  such  town  shall  have  so  pro- 
vided by  ordinance. 

• 

Ebror  to  the  Circuit  Conrt  of  McLean  connty  ;  the  Hon. 

0.  T.  Beeves,  Judge,  presiding.    Opinion  filed  Febroarj  7, 
1883. 

Mr.  Thomas  F.  Tipton  and  Mr.  Habbt  V.  Tipton,  for 
plaintifi^  in  error;  that  ''intoxicating  liquor '^ means  the  same 
as  "  spirituons,  vinons  or  malt  liquor,"  cited  Fritz  v.  State, 
57  Tenn.  15;  State  v.  Moore,  5  Blackf.  118;  Caswell  v.  State,  2 
Hnmph.  402;  Adler  v.  State,  55  Ala.  16-24. 

Cider  is  not  a  vinous  liquor:  Feldman  v.  Morrison,  1  Brad- 
well,  460. 

When  a  spirituous,  vinons  or  malt  liquor  is  so  changed  as 
to  lose  such  distinctive  feature,  the  sale  becomes  lawful: 
Intoxicating  Liquor  Cases,  25  Kan.  751. 

If  the  proof  fails  to  show  a  valid  ordinance  in  force  at  time 
of  alleged  offense,  there  can  be  no  conviction:  Stevens  v.  Chi- 
cago, 48  111.  498;  Scott  v.  The  People,  89  111.  195. 

The  judgment  was  not  in  conformity  with  the  charter  of 
the  town  nor  the  ordinance,  and  is  in  violation  of  the  statute: 
Kurd's  Stat.  1881,  §  267,  p.  259;  Carson  v.  Bloomington,  6 
Brad  well,  481 ;  Kinmundy  v.  Mahan,  72  111.  462;  Hoyer  v. 
Town  of  Mascoutah,  59  111.  137. 

Mr.  Joseph  M.  Weakly  and  Mr.  Jakes  Wells,  for  defend- 
ant in  error;  that  irregularities  in  the  rendition  of  a  judgment 
are  cured  by  Section  56  of  the  Practice  Act,  cited  R.  &  R. 

1.  R.  R.   Co.  V.  Steele,  69111.  253;  Kurd's  Stat.  1882,  §82, 
p.  819;  Kurd's  Stat  1874,  §  82,  p.  784. 

MoCuLLOGH,  J.  This  was  a  prosecution  under  the  ordinances 
of  the  Town  of  Lexington  which  prohibit  the  sale  of  spirituous, 
vinous,  malt,  fermented,  mixed  or  intoxicating  liquors,  or  any 
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raixttire,  part  of  which  i«  any  of  said  liquor.  The  proof  is 
that  plaintifFin  error  sold  as  a  drink  a  certain  liquid  which 
he  called  cider,  bat  which  the  chemists  called  as  witnesses  on 
his  side  pronounced  acetic  acid  and  glucose,  with  a  very  small 
percentage  of  alcohol.  A  great  many  witnesses  were  sworn 
to  prove  and  to  disprove  its  intoxicating  qualities,  and  from 
their  testimony  we  «ee  no  reason  to  disturb  the  vierdict  for 
vrant  of  sufficient  proof  upon  that  point. 

Plaintiff  contends  that  the  publication  of  the  ordinance  was 
not  suflSciently  proved  to  admit  it  in  evidence.  It  is  a  suf- 
ficient answer  to  this  position  to  say  it  was  not  objected  to  on 
that  ground  in  the  circuit  court,  and  the  objection  now  comes 
too  late.    Booth  v.  Town  of  Carthage,  67  III.  102. 

We  see  no  reason  to  disturb  the  finding  of  the  jury,  nor  tlie 
judgment  of  the  oourt  for  the  fine  and  costs,  and  to  that  ex- 
tent the  proceedings  in  tlie  court  below  will  be  affirmed. 

The  court  erred,  however,  in  making  an  order  that  plaintiff 
in  error  should  be  imprisoned  in  the  jail  of  McLean  county, 
there  to  remain  for  such  length  of  time  as  would  make  the 
amount  of  said  debt  At  one  dollar  and  fifty  cents  per  day, 
when  he  should  be  discharged  from  imprisonment      The 
Town  of  Lexington  is  incorporated  under  a  special  charter, 
and  no  question  is  made  concerning  the  original  power  of  the 
town  council  to  pass  the  ordinance  under  which  this  convic- 
tion was  had,  and  which  fnrtiier  provided,  that  in  case  of  con- 
viction the  offends  might  be  imprisoned  in  the  county  jail 
until  the  fine  and  costs  should  be  jmid.    But  this  provision 
of  the  cliarter  is  controlled  by  the  Act  of  the  Legislature  of 
1879  (Laws  of  1 879,  p.  70),  which  provides  that  no  such  imprison- 
ment shall  exceed  six  months.    It  does  not  appear  from  the 
record  what  amount  of  costs  was  taxed  in  this  case,  bat  it  is 
argued  by  counsel  that  when  the  fine  and  costs  are  added  to- 
gether, they  could  not  be  discharged  in  six  months  at  the  rate 
of  one  dollar  and  fifty  cents  per  day.    It  is  enough  to  say 
that  such  might  be  the  effect,  and  if  so  the  defendant  at  the 
end  of  six  months  wonld  be  driven  to  another  proceeding  in 
order  to  obtain  his  discharge.    'We  are  of  the  opinion  the 
judgment  should  have  limited    the  imprisonment  to  M 
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months,  so  that  when  that  period  shoald  have  arrived  the 
keeper  of  the  prison  wonld  have  d isobar ji^ed  the  prisoner  at 
once. 

We  have  been  referred  to  no  law  bj  wliich  this  fine  and 
costs  can  be  discharged  at  a  per  diem  allowance.  It  does 
not  come  under  the  Act  of  the  Legislature  (Laws  of  1879,  p.  117) 
providinnf  for  the  working  out  of  fines  at  the  rate  of  one  dol- 
lar and  fifty  cents  per  day,  for  that  act  is  limited  to  misde- 
meanors committed  in  violation  of  the  criminal  code,  whereas 
this  is  an  offense  under  the  ordinances  of  a  town.  It  does  not 
conne  under  the  Act  of  the  Legislature  (Laws  of  1879,  p.  70, 
9uprd)  providing  for  the  punishment  of  persons  violating  any 
city  or  village  ordinance,  for  the  offender  can  not  be  required  to 
work  out  his  fine  under  that  act  until  the  authorities  of  such 
city  or  town  shall  have  so  provided  by  ordinance,  and  no  such 
ordinance  has  been  offered  in  this  case.  The  power  of  the 
court  was  limited  to  the  imposition  of  the  fine  and  costs  and 
to  ordering  plaintiff  in  error  to  be  imprisoned  until  the  same 
should  be  paid,  but  limiting  such  imprisonment  to  the  period 
of  six  months.  For  these  reasons  the  judgment  for  fine  and 
costs  will  be  affirmed  and  the  order  of  imprisonment  reversed. 

Affirmed  in  part  and  reversed  in  part. 


Mary  L.  Beam 

V. 

ScfROGom  AND  Sawyer. 

1.  Co-tenants— In  suit  for  PARTrriON,  adjustment  for  ikfrove- 
MCNT8. — Id  a  8ait  tor  partition  between  tenants  in  common,  where  one  has 
advanced  money  to  improve  the  property  sought  to  be  partitioned,  a  court 
of  equity  will,  if  practicable,  allot  to  him  the  portion  so  improved  without 
takinsr  into  the  account  the  value  of  the  improvements,  or  where  such  divis- 
ion can  not  be  made,  will  allow  him  a  reasonable  remuneration  for  the  in- 
creased value  of  the  premises  caused  by  the  same. 

2.  Bbforb  a  surr  for  partition  judgment  ck editor  of  a  co-tenant 

CAN   not    RRINO  other    C0-TKNANT8  INTO   COURT   TO    ANSWER    FOR  IM- 

PROVEMKNT8  MADE  BY  FORMER. — A  oo-tenaut  cou  uot  be  brought  into  court 

You  XII.  21 
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to  answer  to  the  JDdgment  creditor  of  the  other  oo-toDftntior  improvementi 
made  by  the  latter  upon  the  premises,  which  are  the  subject  of  such  co- 
tenancy, in  advance  of  a  suit  for  partition,  wherein  all  the  equities  lowing 
oat  of  such  co-tenancy,  up  to  the  time  of  its  seTemnoe,  may  be  adjusted. 

3.  Husband  a!id  wifb  as  co-tenants— Intxnt  with  which  nc- 
PBOTEMBNTS  MADE,  ETC. — ^The  intent  with  which  and  the  ciicnmstanoes 
under  which  the  improvements  have  been  made  are  alwaj's  fair  subjects  cf 
inquiry  of  a  court  of  equity:  and  should  it  appear  that  in  the  absence  of 
either  actual  or  constructive  fraud,  a  husband,  where  husband  and  wife 
were  co-tenants,  had  made  such  improvements  with  the  intent  of  oonfening 
a  benefit  upon  the  wife  in  the  nature  of  a  gift  without  hope,  ezpectatiom 
or  promise  from  her  that  either  he  or  his  heirs  should,  in  case  of  partition, 
receive  any  compensation  therefor,  the  court  would  refuse  to  divest  the  wife 
of  her  legal  title  thereto  for  the  benefit  of  her  husband^s  creditors. 

Appeal  from  the  Circuit  Conrt  of  Logan  connty;  the  Hod. 
L.   Lacey,  Judge,   presiding.     Opinion   filed    Februarj  7, 

1883. 

Messrs.  Stuart,  Edwards  &  Brown,  for  appellant;  that 
where  improvements  have  been  mtuie  by*  a  co-tenant,  if  it  is 
not  practicable  in  a  partition  of  the  estate  to  assign  the  por- 
tion improved  to  him,  he  should  be  allowed  a  reasonable  re- 
muneration from  those  who  receive  the  benefit  of  the  improve- 
ments, cited  Louvalle  v.  Menard,  1  Gilm.  39;  Kurtz  v.  Hib- 
ner,  55  111.  521. 

The  decree  is  unauthorized  by  the  evidence:  R  S.  Chap. 
22,  §  29. 

,  Messrs.  Beach  &  Hodnett,  for  appellees;  as  to  the  interposi- 
tion  of  a  court  of  equity  to  compel  a  discovery  when  execution 
has  been  returned  unsatisfied,  cited  Brown  v.  Parkhurst,  24 
111.  258;  Miller  v.  Davidson,  3  Oilm.  522;  Manchester  v.  Mc- 
Kee,  4  Oilm.  575;  Alexander  v.  Tams,  13  111.  224;  Bowen  v. 
Parkhurst,  24  111.  258;  Ballentine  v.  Beall,  3  Scam.  203. 

Tliis  court  has  no  jurisdiction  in  any  case  involving  a  fran- 
chise or  freehold:     R.  S.  1877,  p.  76,  §  3. 

Other  co-tenants  are  not  entitled  to  share  in  the  benefit  of 
an  improvement  but  its  vahie  belongs  exclusively  to  the  per- 
son making  the  same:  Lanvalle  v.  Buntt,  1  Oilm.  39;  Dean 
V.  O'Meara,  47  Ilh  120;  Mahouey  v.  Mahoney,  65  HI.  406. 
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MoCuT.LocH,' J.  This  was  a  bill  in  chancery  brongbtbj 
appellees,  as  judgment  creditors  of  Samnel  0.  Beam,  the  hns« 
band  of  appellant,  to  obtain  satisfaction  of  their  judgment. 
The  bill  as  framed  seems  to  have  a  double  object  in  view  ;  first, 
to  discover  assets  not  subject  to  levy  and  sale  under  execution  ; 
secondly,  to  remove  fraudulent  conveyances  out  of  the  way  of 
their  execution,  and  to  subject  certain  interests  in  the  property 
in  controversy  in  this  suit  to  levy  and  sale.  That  a  bill  may 
be  sustained  for  either  one  of  these  purposes  is  beyond  dis- 
pute. Newman  v.  Wllletts,  52  III.  98.  As  the  first  object  of 
of  the  bill  has  been  fully  attained,  and  no  appeal  taken  from 
the  decree  by  any  one  entitled  to  raise  that  question,  we  are 
not  called  upon  to  say  whether  or  not  both  these  objects  may 
be  embraced  in  one  bill.  The  bill,  as  framed,  contains  suffi- 
cient allegations  to  give  the  court  jurisdiction  to  remove  any 
fr:  ud  ilent  conveyances,  and  to  place  the  judgment  creditors 
in  the  same  situation  they  would  have  been  in  had  no  such 
conveyances  been  made.  The  errors  complained  of  relate 
wholly  to  this  branch  of  the  case. 

The  bill  alleges  and  the  court  so  finds  in  substance  that, 
prior  to  and  at  the  time  of  the  rendition  of  the  judgment,  said 
Samuel  C.  Beam  and  his  wife  Mary  L.  Beam,  the  appellant 
herein,  were  the  owners  in  fee  simple  of  a  certain  lot  of  ground 
particularly  described,  as  tenants  in  common,  said  Samuel 
owning  the  undivided  five  twelfths  and  said  Mary  L.  Beam 
the  remaining  seven  twelfths  thereof.  Samnel  C.  Beam  hav- 
ing died  during  the  pendency  of  the  suit,  the  same  interest 
descended  to  his  heirs  who  thereby  became  tenants  in  common 
with  his  widow,  and  so  their  respective  interests  remained  at 
the  time  of  the  decree.    The  widow  alone  appeals. 

There  are  some  allegations  in  the  bill  to  the  effect  that, 
prior  to  the  rendition  of  appellees'  judgment,  the  tenants  in 
common.  Beam  and  appellant,  bad  made  certa'in  fraudulent 
conveyance  of  other  premises,  but  the  court  does  not  find  any 
frandnlent  conveyances  as  to  this  property.  On  the  contrary 
it  finds  the  legal  title  to  be  as  before  stated.  This  being  so 
there  would  seem  to  be  no  occasion  to  call  in  the  aid  of  a  court 
of  chancery,  to  enable  appellees  to  obtain  satisfaction  of  their 
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judgment  out  of  this  property,  as  this  uodivided  interest  of 
the  husband  is  subject  to  levy  and  sale,  with  all  the  equitable 
interests  thereunto  belonging.  R  8.  1874,  Ch.  77,  Socjs.  1-3. 
Should  the  purchaser  under  such  a  sale  succeed  to  the  title, 
equitable  as  well  as  legal,  of  said  Samuel  C.  Beam,  then  on 
application  to  a  court  of  chancery  for  pai*tition  all  his  rights 
so  acquired  could  be  fully  protected.  Lonvalle  v.  Menard, 
1  Gilm.  88. 

Appellees,  however,  seek  to  anticipate  such  a  course,  and, 
by  this  bill,  to  have  certain  equities  existing  between  the 
tenants  in  common,  settled,  so  as  to  draw  to  the  legal  title  of 
said  Samuel  0.  Beam  in  the  undivided  five  twelfths,  a  certain 
supposed  claim  for  improvements  made  by  him  upon  the  said 
lot,  aud  in  this  manner  to  cause  such  improvements  to  pass 
by  sale  under  the  execution.  It  is  difiicalt  for  us  to  see  how 
an  original  bill  brought  for  that  purpose  alone  could  be  nmin- 
tained,  for  if  a  decree  should  be  rendered  to  that  effect,  and  a  sale 
under  execution  be  made,  the  purchaser  would  still  have  only 
the  title  of  Beam  to  the  undivided  five  twelfths  of  the  premises, 
and  if  he  sought  more  tlmn  the  legal  title  would  give  him,  his 
remedy  would  be  by  bill  in  equity  for  partition.  We  are  un- 
able to  see  what  other  effect  such  a  decree  would  have  tlmn 
to  estop  the  co-tenant  from  litigating  the  same  question  over 
again,  and  such  we  apprehend  would  be  the  extent  to  which 
the  decree  rendered  in  tliis  case  would  avail  appellees,  if  it 
could  be  said  to  go  even  so  far  as  that. 

It  is  contended  on  the  part  of  appellees  that,  the  court  hav- 
ing acquired  jurisdiction  for  the  purpose  of  discovery,  and  it 
having  been  disclosed  by  the  answers  that  tlie  house  and  other 
improvements  equitably  belonged  to  the  husband,  on  acconnt 
of  his  having  furnished  all  the  money  to  erect  the  same  and 
the  wife  none,  the  court  cau  by  its  decree  subject  all  the  im- 
provements upon  the  lot  to  sale  under  said  execution*  This 
view  of  the  case  seems,  to  have  been  adopted  by  the  oonrt 
below.  Having  found  that  appellant  was  entitled  in  ber  own 
right  to  an  undivided  seven  twelfths  of  the  lot,  exclusive  of 
the  dwelling  house  and  other  improvements  thereon,  and  in 
addition  thereto  to  a  homestead  of  the  value  of  one  thousand 
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dollars,  and  dower  unassigned  in  the  remainder  of  said  lot, 
the  court  rendered  a  decree  that  after  deducting  her  interests, 
60  found,  from  the  value  of  said  preroides,  the  remainder 
should  be  subject  to  the  execution  of  appellees,  issued  or  to  be 
issued  upon  their  said  judgment. 

It  will  be  observed  tliat  the  only  fact,  found  bj  the  decree, 
upon  which  appellees'  claim  to  a  lien  upon  all  the  improve- 
ments upon  the  lot  in  question  is  founded,  is  that  Samuel  C. 
Seam  furnished  all  the  money  to  erect  and  make  the  same, 
and  that  appellant  furnished  none.  It  further  appears  from 
the  record  that  the  said  improvements  consisted  largely  of  a 
dwelling  house  in  which  said  Beam  during  his  lifetime,  and 
appellant  since  his  death,  resided  with  their  family;  that  they 
were  householders,  and  the  head  of  the  family,  and  therefore 
they  had  a  homestead  in  the  lot  in  question. 

It  is  the  doctrine  in  equity,  in  this  and  many  other  States,  that 
in  a  suit  for  partition  between  tenants  in  common,  where  one 
has  advanced  money  to  improve  the  property  sought  to  be 
partitioned,  the  court  will,  if  practicable,  allot  to  him  the  por- 
tion so  improved  without  taking  into  the  account  the  value  of 
the  improvements,  or  where  such  division  can  not  be  made, 
will  allow  him  a  reasonable  remuneration  for  the  increased 
valne  of  the  premises  caused  by  the  same.  Lonvalle  v.  Men- 
ard, 1  Gilm.  89;  Dean  v.  O'Meara,  47  111.  120;  Maloney  v. 
Maloney,  66  111.  406;  Hall  v.  Piddock,  21 N.  J.  Eq.  211 ;  Green 
V.  Putnam,  1  Barb.  (S.  O.)*500;  Freeman  on  Co-tenancy  and 
Partition,  Sees.  609-11.  "But  there  is  no  foundation  in  law  for 
any  such  claim.  It  must  be  addressed  solely  to  the  conscience 
of  the  chancellor,  and,  if  allowed  at  all,  it  will  be  allowed  alto- 
gether for  equitable  reasons  and  upon  equitable  terms.  Where 
one  tenant  in  common  improves  the  estate  with  his  own  means, 
his  co-tenant  at  once  becomes  seized  of  the  improvements  in 
the  same  proportion  in  which  he  is  seized  of  the  land.  In  cer- 
tain cases  he  may  be  called  upon  to  contribute  to  the  making  of 
necessary  repairs,  and  if  he  refuse,  an  action  at  law  will  lie  for 
his  share  of  the  expense  incurred  in  making  them.  But  for 
betterments  in  the  way  of  permanent  improvements  he  can 
not,  so  long  as  the  tenancy  in  common  continues,  be  called 
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upon  either  in  law  or  eqnitj  to  contribute.  i^or  can  a 
conrt  of  law,  even  in  a  suit  for  partition,  wberein  it  acte 
wholly  upon  the  legal  title  of  the  respective  co-tenants,  by 
severing  the  tenancy  in  common  and  assigning  to  each  a  part 
in  severalty,  render  any  compensation  to  the  party  making 
such  improvements,  but  if  he  asks  any  he  must  resort  to  a 
court  of  equity.    Louvalle  v.  Menard,  stipra. 

When  an  equal  partition  can  not  be  made,  courts  of  equity 
may  order  that  a  certain  sum  be  paid  by  the  party  to  whom 
the  most  valuable  purparty  has  been  assigned.  This  is  doue 
from  the  necessity  of  the  case  and  in  furtherance  of  justice. 
Freeman  on  Co-tenancy  and  Partition,  Sec.  507.  In  such  case 
one  party  receives  more  of  the  realty  than  he  is  entitled  to  have 
by  his  seizin  in  law,  but  in  lieu  thereof  he  must  pay  owelty  to 
his  co-tenant  to  make  him  equal,  and  such  compensation  be- 
comes a  lien  in  equity  upon  the  larger  interest.  The  claim  for 
compensation  for  improvements,  erected  by  one  tenant  in  com- 
mon, is  of  a  different,  although  of  a  somewhat  kindred  nature* 
In  the  latter  case,  if  the  property  is  susceptible  of  division,  so  as 
to  give  the  tenant  who  has  made  the  improvements  the  whole 
benefit  thereof,  the  court  will  so  divide  it;  if  the  property  has 
to  be  sold  and  the  proceeds  divided,  the  court  will  allow  the 
tenant  who  has  made  the  improvements  the  increase  in  value 
occasioned  thereby,  to  be  taken  out  of  the  proceeds  of  sale 
before  division. 

The  doctrine  is  thus  stated  by  Paige,  J.,  in  Green  v.  Putnam, 
»upra:  '^The  right  of  a  tenant  in  4ommon  to  a  suitable  com- 
pensation for  improvements  made  on  the  premises  held  in 
common,  where  there  is  no  promise  on  the  part  of  his  co- 
tenant  to  contribute  to  the  expense,  is  an  equitable  right 
merely,  amounting  to  an  equitable  interest  in  the 
premises,  which  a  court  of  equity  will  recognize  in  a  decree 
for  partition.  And  a  court  of  equity  will  not  grant  a  partition 
without  allowing  to  the  party  the  value  of  such  interest  The 
money  expended  in  improvements  does  not  in  strictnees 
create  a  lien  upon  the  premises,  but  equity  will  so  far  regard 
it  as  a  lien  as  to  refuse  to  interfere  unless  compensation  be 
made."    In  Drennan  v.  Walker,  21  Ark.  539-557,  it  is  said: 
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^  A  tenant  in  common  liavin;^  a  right  to  improve  the  land, 
without  the  consent  and  against  the  will  of  his  co-tenant,  bnt 
having  no  lien  apon  it  for  his  improyements,  can  only  be  in- 
demnified therefor  by  partition  in  equity,  so  as  to  have  the  im- 
provements allowed  to  him,  or  to  have  compensation  for  them 
if  thrown  into  the  common  mass." 

Bat  while  courts  of  equity  4re  thus  anxious  to  protect  the 
tenant,  who  has  expended  his  money  in  improvements, 
against  the  severity  of  that  rule  of  law  which  wonid  give  his 
co-tenant  a  part  of  the  same  without  compensation,  yet  it 
will  be  done  in  such  a  way  as  to  inflict  no  injury  upon  his  co- 
tenant  He  will  therefore  be  allowed,  not  the  price  of  the 
improvements,  but  only  the  Increased  value  thereof  at  the  time 
of  sale,  if  sale  should  ever  be  made.  Freeman  on  Co-tenancy 
and  Partition,  Sec.  610;  Moore  v.  Richardson,  10  Rich.  Eq. 
328.  In  Nelson's  Heirs  v.  Clay's  Heirs,  7  J.  J.  Marsh.  142,  it 
is  said:  ^^If  one  joint  tenant,  or  tenant  in  common,  covers  the 
whole  of  the  estate  with  valuable  improvements,  so  that  it  is 
impossible  for  his  co-tenant  to  obtain  his  share  of  the  estate 
without  including  a  part  of  the  improvements  so  made,  the 
tenant  making  the  improvements  would  not  be  entitled  to 
compensation  therefor,  notwithstanding  they  may  have  added 
greatly  to  the  value  of  the  land,  because  it  would  be  the  im- 
prover's own  folly  to  extend  his  own  improvements  over  the 
whole  estate,  and  because  it  would  be  unjust  to  permit  a  co- 
tenant,  at  his  pleasure,  to  charge  another  co-tenant  with  im- 
provements he  may  not  have  desired.  In  such  a  case  the  im- 
prover stands  as  a  mere  volunteer,  and  can  not,  without  the 
consent  of  his  co-tenant,  lay  the  foundation  for  charging  him 
with  improvements."  This  does  not  conflict  with  cases  before 
cited  to  the  effect  that  the  court  will,  if  it  can  do  so  without 
injustice  to  his  co-tenant,  give  the  party  making  the  improve- 
ments the  full  benefit  thereof.  Nor  is  it  in  conflict  with  Lon- 
valle  V.  Menard,  supra^  wherein  it  is  held,  in  a  case  where 
actual  partition  was  not  practicable  and  in  consequence  thereof 
the  property  had  to  be  sold,  that  compensation  for  the  en- 
hanced value  resulting  from  the  improvements  might  be  made 
oat  of  the  proceeds  of  the  sale. 
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In  Eowau  v.  Beed,  19  111.  21,  it  was  held  that,  upon  a  bill 
in  equity  for  partition  wlierein  some  of  the  tenants  in  common 
asked  for  allowances  for  improvements  made  bj  them,  aiKl  it 
appeared  that  the  object  of  the  expenditare  was  not  to  benefit 
the  estate,  and  that  the  parties  making  them  had  enjoyed  the 
fruits  thereof*  no  equities  existed  calling  for  any  special  relief 
as  prayed  for  in  the  bill.  In  Drennan  v.  Walker,  sn^pra^  it  is 
said  that  "ordinarily,  C4»rrelative  to  the  question  of  improve- 
ments is  that  of  rents  and  profits."  Where  one  tenant  in  com- 
mon claims  compensation  for  improvements  made  by  him, 
the  way  is  then  open  for  an  accounting  between  him  and  his 
co-tenants  iiT  respect  to  all  moneys  paid,  laid  out  and  expended 
for  the  common  benefit  of  the  property,  such  as  taxes,  assess- 
ments, repairs,  and  also  for  the  use  and  occupation  by  the 
tenant  making  the  claim  of  the  moieties  owned  by  the  others. 
Teasdale  v.  Sanderson,  33  Bcav.  534:;  Drennan  v.  Walker, 
supra;  Neloon  v.  Clay,  7  J.  J.  Marsh.  140;  St.  Felix  v.  Ran- 
kin, 3  Edw.  Oil.  324.  And  compensation  will  be  allowed  or 
denied  in  each  case  accc»rding  to  the  equities  thereof. 

Whether  or  not  this  is  such  an  equitable  right  in  the  land 
as  would  pass  to  the  purchaser  under  an  execution  sale,  is  a 
question  upon  which  we  express  no  opinion. 

In  Green  v.  Putnam,  supra^  the  allowance  was  made  to  the 
grantee  oi  the  tenant  who  had  made  th^  improvements,  but 
the  question  now  suggested  was  not  raised.  If  it  should  be 
held  to  be  such  an  interest  in  the  land  as  would  pass  to  the 
purchaser  under  the  execution  sale,  such  purchaser  could  ac- 
quire only  the  title  or  interest  therein  that  the  judgment  debt- 
or had,  and  he  would  take  it  subject  to  the  adjustment  of  all  the 
equities  of  the  co-tenants  up  to  the  time  of  the  partition 
or  sale. 

The  adjustment  of  these  questions  does  not  come  within  the 
purview  of  this  bill,  and  there  are  no  issues  in  the  case  upon 
which  they  could  be  tried.  The  bill  on  the  one  hand  calls  for 
the  discovery  of  assets  not  liable  to  execution  at  law,  and  on  the 
other  for  the  removal  of  fraudulent  conveyances  from  proper- 
ty of  the  judgment  debtor  which,  but  for  such  conveyances, 
would  be,  and  by  the  decree  are  found  liable  to  levy  and  sale. 


J 
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The  property  in  question  ooines  within  the  latter  branch  of  the 
bill,  wherein  the  only  question  to  be  tried  was  whether  or  not 
Bnch  fraudulent  conv^eyanoes  existed.  The  decree  seems  to  be 
an  attempt  to  adjudicate  questions  which  can  only  arise  be* 
tween  the  tenants  in  common,  and  that  only  upon  a  partition 
of  the  estate  held  in  common.  We  know  of  no  rule  or  prece- 
dent by  which  one  co-tenant  can  be  brought  into  court  to 
answer  to  the  judgment  creditor  of  the  other  for  improve- 
ments made  by  the  latter  upon  the  premises  which  are  the 
subject  of  such  co-tenancy,  in  advance  of  a  suit  for  partition, 
wherein  all  the  equities  growing  out  of  such  co-tenancy  up  to 
the  time  of  its  severance  may  be  adjusted. 

The  answers  disclose  the  fact  that  these  improvements  were 
made  by  the  husband  when  he  was  in  solvent  circumstances, 
and  before  his  debt  to  appellee  was  contracted.  At  that 
time  and  under  these  circumstances  he  had  a  right,  without 
committing  any  fraud  upon  them,  to  make  a  gift  to  his  wife 
of  the  entire  premises  or  any  part  thereof,  or  of  money  to  im- 
prove the  same.  There  is  no  evidence  in  the  case  as  to  his  in- 
tent in  this  particular  any  further  than  that  he  intended  to  fit 
up  the  premises  for  a  home  for  himself  and  his  family.  He  did 
invest  his  wife  with  the  legal  title  to  seven  twelfths  of  the 
improvements  which  is  the  only  fraud  charged  concerning 
this  particular  piece  of  property.  It  evidently  was  never  ex- 
pected by  him  that  any  partition  of  the  premises  should  be 
made  during  their  joint  lives.  There  is  nothing  in  the  case 
going  to  show  any  other  intent,  on  his  part,  than  that,  upon 
tlie  death  of  either  or  both  of  them,  the  property  in  question 
should  belong  to  their  respective  estates  in  the  proportions  in 
which  they  held  the  lawful  seizin.  It  is  contended  by  appel- 
lant at  this  point,  that  the  rule  in  equity,  whicli  gives  to  the 
tenant  who  has  made  the  improvements  compensation  there- 
for, does  not  prevail  as  between  husband  and  wife,  but  her 
counsel  are  unable  to  cite  any  case  in  point.  However  this 
may  be,  we  are  well  persuaded  that  the  intent  with  which, 
and  the  circumstances  under  which,  the  improvements  have 
been  made  are  always  fair  subjects  of  inqtiiry  by  a  court  of 
equity;  and  should  it  appear,  that  in  the  absence  of  either  act- 
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iial  or  conBtrnctive  frand,  the  bnsband  had  made  Buch  im- 
provementB  with  the  intent  of  conferring  a  benefit  upon  the 
wife  in  the  natnre  of  a  gift,  without  hope,  expectation,  or 
promise  from  her,  that  either  he  or  his  heirs  shoald,  in  case  of 
partition,  receive  any  compensation  therefor,  the  conrt  wonld 
refuse  to  divest  her  of  her  legal  title  thereto,  for  the  benefit  of 
her  hnsband's  creditors. 

]!^ow  this  right  to  compensation  for  improvements  is  one 
which  can  not  be  asserted  bj  the  husband  during  the  continu- 
ance of  the  tenancy  in  common,  and  when  that  tenancy  is  sev- 
ered it  is  optional  with  him  whether  or  not  he  will  assert  it 
It  would  be  a  strange  ruling  that  would  allow  his  creditors 
to  come  in  and  assert  that  right  for  him,  or  to  compel  him  to 
assert  it  for  their  benefit,  before  he  could  do  it  for  himself, 
and  thus  practically  to  institute  a  suit  between  husband  and 
wife  where  neither  had  a  right  to  sue  the  other.  In  this 
ca(»e  there  were  no  issues  between  husband  and  wife.  They 
were  called  upon  to  answer  the  alleged  fraud,  and  having 
successfully  done  that,  there  were  no  other  issues  to  try.  All 
other  questions  relating  to  the  co-tenancy,  the  intent  of  the 
husband,  the  circumstances  of  the  premises,  the  use  and  occu- 
pation of  the  premises  and  whether  or  not  appellant  has  con- 
tributed to  the  common  benefit  by  making  repairs,  payment 
of  taxes  or  otherwise,  are  left  unadjusted,  and  her  legal  title  to 
seven  twelfths  of  the  improvements  is  made  to  respond  to 
her  husband's  creditors,  on  account  of  the  one  simple  and  un- 
explained fact  that  her  husband  contributed  all  the  money  to 
the  making  of  the  improvements,  and  she  none. 

In  our  opinion  this  is  a  fatal  objection  to  the  decree  bo  far 
as  it  affects  or  attempts  to  affect  appellant's  interests  in  the  lot 
in  question.  While  we  regard  the  decree  as  almost  nugatory 
in  this  respect,  yet,  upon  a  suit  for  partition  by  appellees  or 
any  others  who  might  succeed  to  the  title  of  her  husband 
through  the  judgment  and  execution  in  question,  she  ought 
not  to  be  obliged  to  encounter  the  risk  of  an  estoppel  created 
thereby. 

As  to  appellees'  rights  in  the  premises,  we  can  not  see  how 
they  can  be  affected  by  a  reversal  of  the  decree.     If  the  equi- 
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table  interest  in  question  is  snob  an  one  as  will  pass  by  a  sale 
under  the  execution,  we  can  not  see  why  the  purchaser  may 
not  bave  the  benefit  thereof  in  a  suit  for  partition  after  ac- 
qniring  the  debtor's  title;  but  if  it  is  not  sach  an  interest  as 
will  attach  itself  to  the  legal  title  of  the  debtor  and  so  pass  to 
the  purchaser,  the  court  could  not  then  allow  the  purchaser 
any  compensation  for  the  improvements  made  by  the  debtor, 
and  we  are  wholly  unable  to  see  how  the  court  of  equity  can, 
in  advance  of  the  sale,  bring  anything  within  lien  of  the  ex- 
ecution, and  so  make  it  subject  to  sale  thereunder,  which  does 
not  rest  there  bv  statute.  But  even  if  such  relief  could  be 
granted  in  a  suit  for  partition  it  is  wholly  beyond  the  scope 
of  the  present  bill. 

For  the  reasons  aforesaid  the  decree  of  the' Circuit  Court 
of  Logan  county  in  so  far  as  it  finds  that  appellant  Mary  L. 
Beam  is  the  owner  of  and  entitled,  in  her  own  right,  to  an  un- 
divided seven  twelfths  of  out-lot  number  two,  in  the  Proprie- 
tors^ Division  of  Mt  Pulaski,  in  said  county,  exclusive  of  the 
improvements  and  dwelling  house  thereon,  and  in  so  far  as 
the  said  decree  makes  the  seven  twelfths  of  said  house  and  im- 
provements of  which  said  seven  twelfths  the  said  appellant  is 
seized  in  fee,  subject  to  the  execution  issued  or  to  be  issued 
upon  the  judgment  of  appellees  against  the  said  Sam  uel  C. 
Beam  will  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Beversed  and  remanded. 


Ghables  Johnson  et  al 

V. 

John  Rea. 

1.  Drain AGB — ^Powsr  of  cohmissiokbbs  of  htohwats.— Commis- 
nooen  of  hi^^ways  can  not  bind  ihe  pablic  to  furnish  drainage  for  a.  private 
individaars  lands,  except  for  such  overflow  as  they  cause  by  their  own  acts. 
AH  that  appellee,  in  this  case,  coald  demand  of  the  commissioners  was  that 
they  should  not  cause  his  land  to  be  overflowed  to  a'  greater  extent  than  it 
had  been  in  a  state  of  nature. 
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« 

2.  License  of  comu iw^ioners  to  private  individuals  for  use  of 
PUBLIC  HIGHWAY  NOT  BiNDiKo  UPON  PUBLIC. — A  mere  license  or  permission 
of  one  or  more  of  the  commissioners  of  higfhways  given  to  a  private  individaal 
to  dig  a  ditch  along  the  highway,  npon  which  he  acts  and  expends  his 
money,  can  not  operate  as  a  grant  of  a  perpetual  right  for  such  individual 
to  dmin  his  land  through  this  ditch.  A  board  of  oommissionera  can  not 
grant  away  the  use  of  the  right  of  way  of  the  public  highway  to  a  pri- 
vate person,  and  the  right  to  perpetually  flood  the  land  of  another  can  only 
be  acquired  by  grant  or  prescription. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the 
Hon.  J.  H.  WiLLLAMfl,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 7,  1883.     , 

Mr.  W.  E.  Mason  and  Messrs.  Scofield  &  S<x)Fieu),  for  ap- 
pellants; thnt  justices  of  the  peace  do  not  have  jurisdiction  of 
actions  on  the  cAse,  cited  I.  C.  R  R  Co.  v.  Keedy,  17  111.  580; 
Stuckey  v.  Churchman,  2  Bradwell,  584;  R  S-  1874,  Ch.  79, 
§  13;  Winkler  v.  Meister,  4:0  III.  349;  Peak  v.  The  People, 
71  111.  278. 

Unless  appellants  are  liable  to  appellee  jointly,  this  case 
must  be  reversed  as  the  judgment  is  joint:  Yeazel  v.  Alex- 
ander, 58  111.  254. 

A  parol  license  to  overflow  the  land  of  another  is  an  inter- 
est in  the  land  and  is  revocable  at  the  will  of  the  party  grant- 
ing it:  Woodward  v.  Seely,  11  111.  157;  Tanner  v.  Volentine, 
75  111.  624;  Kuhlman  v.  Hecht,  77  111.  670;  Forbes  v.  Balen- 
seifer,  74  111.  1S3;  Washburn  on  Easements,  23. 

Commissioners  of  highways  can  not  grant  by  deed  to  a 
private  person  an  easement  in  the  public  highway:  P.  F.  W. 
&  C.  R  R  Co.  V.  Reich,  101  111.  157;  Constitution  of  1870. 
Art.  2,  §  13. 

A  party  can  not  by  means  of  a  ditch  on  his  own  land, 
throw  upon  his  neighbor's  land  an  increased  quantity  of  water 
to  the  latter's  injury:  Livingston  v.  McDonald,  21  la.  160; 
Martin  v.  Eiddle,  26  Penn.  415;  Miller  v.  Lanbach,  47  Penn. 
154;  Gillham  v.  Madison  Co.  R  R  Co.  49  111.  484;  Hicks  v. 
Silliman,  93  [11.  255;  Gormley  v.  Sanford,  52  111.  158;  T.  W. 
&  W.  R'y  Co.  V.  Morrison,  71  111.  616;  Kuhner  v.  Griesbaumi 
59  111.  48. 
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Messrs.  Sharp  &  Bbrby  Bros,  aud  Messrs.  Manieu  6^ 
MiLLEB,  for  appellee;  that  the  commissioners  being  liable  as 
well  as  appellant  Johnson,  appellee  can  bring  his  action 
i^iiistone  or  more  of  them,  cited  Whitney  v.  Tnrner,  1 
Scam.  253;  Gilson  v.  Wood,  20  111.  37;  Burton  v.  McClellan, 
2  Scam.  484;  Johnson  v.  Barber,  5  Gilm.  425;  Gallaghan  v. 
Mjers,  89  111.  666. 

Parol  licenses  are  not  always  revocable  at  will:  Wilson  v. 
Garrard,  69  111.  51;  Russell  v.  Hubbard,  59  111.  335;  Angell 
on  Water-courses,  7th  ed.,  §§  108,  309,  310,  311,  435. 

Appellants  by  appearing  and  going  to  the  trial  nnder  tlie 
stipulation  rendered  the  jurisdiction  of  the  court  complete,  if 
there  was  a  question  of  the  jurisdiction  of  the  court  over  the 
subject-matter:  Eandolph  Co.  r.  Balls,  18  III.  29;  Allen  v. 
Belcher,  3  Gilm.  594. 

Justices  of  the  peace  have  jurisdiction  in  actions  for  dam- 
ages for  injury  to  real  estate:  Taylor  v.  Eoshetz,  88  111.  481; 
Pilgrim  v.  Mellor,  1  Bradwell,  448. 

Count"}  in  trespass  and  case  may  be  joined  in  the  same  dec- 
laration: Erug  v.  Ward,  77111.  606;  Barker  v.  Koozier,  80 
HI.  205. 

The  act  of  the  commissioners  can  not  be  regarded  as  an  act 
in  their  coq)orate  capacity:  Cooney  v.  Hartland,  95  111.  519; 
Tearney  v.  Smith,  86  111.  391. 

Appellee  had  the  right  to  sue  any  of  those,  who  committed 
the  tort,  and  the  non-joinder  of  the  others  can  not  be  pleaded 
in  abatement:  Low  v.  Mumford,  14  Johns.  426;  Teazel  v. 
Alexander,  58  111.  261;  1  Chitty  on  PI.  §  87;  Jacksonville  v. 
Neely,  19  111.  272;  Johnson  v.  Eichardson,  17  111.  302;  1  Ad- 
dison  on  Torts,  85. 

All  who  direct,  approve,  etc.,  in  the  commission  of  a  wrong- 
ful act  are  regarded  as  principals  though  not  benefited  by  the 
act:  Develing  v.  Feldon,  83  111.  390;  Ferriman  v.  Fields,  3 
Bradwell,  252;  Ously  v.  Hardin,  23  111.  403;  Wallard  v. 
Woithraan,  84  111.  446. 

Tlie  commissioners  should  have  provided  as  good  an  outlet 
for  the  water  as  the  one  closed:  C.  R  &  P.  B.  Co.  v.  Carey,  90 
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111.  815;  Perley  v.  Chandler,  6  Masa.  457;  J.  AN.  N.  &  S.  E 
R  R  Co.  V.  Cox,  91  111.  603. 

MoCuKLooH,  J.  This  case  was  tried  in  the  coart  below  upon 
an  agreed  state  of  facts,  a  jury  having  been  dispensed  with. 
Appellee  is  the  owner  of  a  tract  of  land,  north  of,  and  adjoin- 
ing the  land  of  appellant,  Johnson.  Along  the  easterly  side 
of  these  lands  is  a  road  four  rods  wide  which  separates  them 
from  the  lands  of  one  Thomber.  Where  the  lands  of  Kea 
and  Johnson  corner  with  each  other  on  the  west  side  of  the 
road,  there  was  originally  a  pond  in  the  land  of  appellee, 
which  also  extended  a  short  distance  into  Johnson's  land, 
and  also  into  the  road.  Into  this  pond  the  low  lands  of  ap- 
pellee were  drained,  and  when  it  overflowed  the  surplus  wa- 
ters flowed  out  on  the  east  side  of  the  road  into  the  lands  of 
Thomber.  This  was  their  natural  outlet  The  respective 
proprietors  owned  their  lands  to  the  middle  of  the  road,*  sub- 
ject only  to  the  public  easement 

It  further  appears,  that  the  road  along  Bea^s  and  Johnson's 
land,  and  opposite  the  pond,  has  been  raised  above  the  natural 
level  of  the  land  abont  twelve  or  flfteen  indies,  and  that  where 
the  road  was  so  raised  from  its  nataral  level,  there  is  a  culvert 
across  it  abont  three  and  one  half  feet  wide  (but  the  depth  is 
not  stated)  for  the  purpose  of  carrying  off  the  water,  and  that 
this  cnlvert  existed  before  the  ditch  in  question  was  closed. 

It  farther  appears  that  there  was  a  ditch  on  the  west  side  of 
the  road,  from  the  north  side  of  said  pond  to  a  point  about 
twenty  rods  north  of  Johnson's  south  line,  where  it  met  a 
natural  water-conrse;  that  this  was  an  artificial  ditch,  three 
and  one  half  or  four  feet  deep  at  its  deepest  place,  which  depth 
was  necessary  to  drain  the  water  from  said  pond  and  Bea's 
land ;  that  its  construction  was  begun  by  Rea  about  two  years 
before  Johnson  bought. his  land,  by  permission  of  one  or  more 
of  the  commissioners  of  highways  of  the  town,  and  that  it 
was  not  completed  until  1876,  about  four  years  after  John- 
son's said  purchase;  that  it  was  suffered  to  exist  without  op- 
position or  complaint  until  about  October  16,  1881,  when  the 
commissioners  of  highways  of  the  town  held  a  meeting  to  view 
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the  same,  and  after  viewing  it  ordered  it  to  be  dosed,  and  gave 
appellant  Jolinson  permission  to  close  the  same,  which  he  did, 
and  in  consequence  of  closing  it,  the  land  of  Boa,  by  reason 
of  backwater,  was  overflowed.  Daring  the  existence  of  this 
ditch,  the  water  from  Bea's  land  and  also  from  that  part  of 
Johnson's  land,  covered  by  the  pond,  and  also  from  the  pond 
in  the  road,  passed  through  the  ditch  and  thence  into  a  nat- 
nral  drain  or  watcr-conrse  different  from  its  nataral  course 
over  Thornber^s  land. 

The  stipulation  fails  to  show  whether  or  not  the  road  was 
filled  up  before  or  after  the  making  of  the  ditch,  or  at  what 
period  the  culvert  under  the  road  was  made,  or  whether  the 
same  is  or  is  not  sufficient  to  carry  off  the  surplus  water,  so 
aa  to  afford  Bea  as  good  an  outlet  for  the  same,  over  the  land 
of  Thornber,  as  he  had  before  the  road  was  filled  up.  Nor 
does  it  show  directly  whether  or  not  his  lands  were  overflowed 
more,  after  the  filling  up  of  the  ditch,  than  they  were  before 
either  it  was  dug  or  the  road  was  filled  up. 

Conceding  that  Rea  had  a  right,  when  the  road  was  filled 
up  to  have  an  outlet  for  the  surplus  water,  caused  by  rains 
or  melting  show,  to  flow  as  freely  as  it  had  done  in  a 
state  of  nature,  yet  it  does  not  appear  from  the  stipulation 
that  this  was  not  so  provided.  Certainly  he  was  entitled  to 
no  more  than  that.  The  commissioners  of  highways  have  the 
control  over  the  right  of  way  of  a  public  highway  only  for 
the  use  of  the  public,  and  can  not  devote  it  to  private  iise.  If, 
in  constructing  the  culvert  under  the  road,  they  had  dug  it  so 
deep  as  to  drain  the  pond  on  Bea's  land  over  that  of  Thorn- 
ber, to  his  damage,  by  increasing  the  natural  flow  of  water,  the 
latter  could  have  maintained  an  action  therefor  or  obtained  an 
injunction  to  prevent  it.  Hicks  v.  Silliman,  93  111.  255.  All 
that  Bea  could  demand  of  the  commissioners,  therefore,  was 
that  they  should  not  cause  his  land  to  be  overflowed  to  a 
greater  extent  than  it  had  been  in  a  state  of  nature.  It  fol- 
lows, therefore,  that  before  he  can  sustain  an  action  for  the  fill- 
ing up  of  the  ditch,  that  result  must  in  some  way  have  been 
brought  about  But  it  is  very  evident  that  the  mere  filling 
np  of  the  ditch  to  the  height  of  the  original  surface  of  tlie 
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ground,  could  not  have  had  the  effect  of  creating  a  larger  pond 
than  was  there  before  the  ditch  was  made,  unless  some  other 
cause,  such  as  the  filling  up  of  the  road  had  intervened,  to 
prevent  the  escape  of  the  water  through  its  natural  outlet. 
It  does  not  appear  that  the  culvert  was  insufficient  to  carry 
off  this  water  in  case  of  the  filling  up  of  the  ditch. 

Then  we  come  to  inquire  what  right  Bea  had  to  the  main- 
tenance of  the  ditch  in  question.  It  certainly  can  not  be  con- 
tended that  a  mere  license  or  permission  of  one  or  more  of  the 
commissioners  of  highways,  given  to  Rea,  to  dig  the  ditch, 
and  upon  which  he  acted  and  expended  his  money,  can  oper- 
ate as  a  grant  of  a  perpetual  right  to  drain  his  land  through 
this  ditch,  for,  even  if  the  full  tK)ard  of  commissioners  had 
acted  upon  the  matter  tliey  could  not  grant  away  the  use  of 
the  right  of  way  of  the  public  highway  to  a  private  person: 
P.  Ft.  W.  &  C.  R.  R  Co.  V.  Rich,  101  111.  157;  and  the  right 
to  perpetually  flood  the  land  of  another  can  only  be  acquired 
by  grant  or  prescription.  Woodward  v.  Seely,  11  111.  157; 
Tenner  v.  Volentine,  75  111.  624. 

Uow  extensive  this  pond  was,  does  not  appear.  It  could 
not  have  been  more  than  four  feet  deep,  for  a  ditch  of  that 
depth  drained  it  to  the  bottom.  If  it  was  not  so  deep  as  that 
originally,  its  depth  was  not  increased  over  that  by  the  rais- 
ing of  the  road,  nor  could  its  depth  in  any  event  have  been  in- 
creased more  than  fifteen  inches  without  overflowing  the  road 
when  so  raised.  If  Rea  has  sustained  any  damage,  by  reason 
of  this  increased  depth  of  water,  bis  action  might  possibly  lie 
for  that,  but  for  restoring  the  original  surface  where  the  ditch 
had  been,  if  the  same  did  not  increase  the  overflow  more  than 
it  had  been  in  a  state  of  nature,  he  can  not  maintain  his  ac- 
tion, for  the  commissioners  can  not  bind  the  public  to  fur- 
nish drainage  for  his  lands  except  for  such  overflow  as  they 
cause  bv  their  own  acts. 

We  are,  therefore,  of  the  opinion  that  inasmuch  as  appellee 
has  failed  to  show  that  his  land  is  overflowed,  by  reason  of 
the  filling  up  of  the  ditch,  to  any  greater  extent  than  it 
would  have  been,  had  it  remained  in  a  state  of  nature,  he  has 
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fidled  to  show  any  right  of  aetioii.    The  ja<%ment  of  the 
court  below  is  therefore  reversed  and  the  caose  remanded. 

Beversed  and  remanded. 


Thomas  Snell 

V. 

Sarah  M.  Palmer* 

Yerbalrxlvasb  09  MOBTGAOs  WITHOUT  CONS  I  DERATION. — Where  it 
was  claimed  that  a  certain  mortgage  was  released  by  a  verbal  agreement 
between  the  mortga^^  and  mortgagee,  and  rach  agreement  was  without 
ocMMideratioo.  Ueid,  that  if  rach  an  agreement  could  bind  the  parties  to 
it»  it  certainly  conld  not  bind  a  person  not  a  party  to  it,  unless*  that  person 
was  induced  by  the  promise  made,  to  purchase  property,  invest  his  money, 
or  do  some  act  pr^'udical  to  his  interest. 

Error  to  the  Circnit  Conrt  of  De  Witt  cotinty;  the  Hon.  G. 
W.  HsieDMAKy  Jadge,  presiding.    Opinion  filed  Febniarj  7, 

Mr.  R  A.  Lkmon,  for  plaintiff  in  error;  that  the  Statute  of 
LiflAitations  of  1839  concerning  possession,  etc,  can  not  be 
interposed  as  a  defense  to  a  forecloenre  proceeding  bj  a  mort- 
gagor, or  those  claiming  under  him,  with  notice  actual  or  con- 
Btraotive,  cited  Hagan  v.  Parsons,  67  III.  170;  Markoe  v.  An- 
dras,  67  111.  34. 

The  proposition  to  releaae  was  a  nudum  pactum:  Bush  y. 
Sherman,  80  111.  160. 

As  to  estoppel :    Bigdow  on  Estoppel,  480,  560. 

Mr.  Thomas  T.  Tipton  and  Mr.  Harry  V.  Tipton  for  de- 
fendant in  error;  that  a  parol  release  of  mortgage  of  part  of 
the  mortgaged  premises  is  good,  cited  Stevenson  v.  Adams,  50 
Mo.  475;  Craft  v.  Webster,  4  Rawle,  255;  Wentz  v.  DeHaven, 
1  S.  &  R.  317;  Whitewill  v.  Wilson,  8  Penn.  414;  Walhis  v. 
Long,  16  Ala.  738;  Ackla  v.  Ackla,  6Barr  (Pa.),  228;  Rick- 
art  V.  Madena,  1  Bawle,  235. 

Vol.  XII.         as 
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The  poseession  of  land  ie  notice  of  all  the  rights  of  the 
party  in  poBsesBion  :  Kigbey  v.  Qnigley,  50  III.  804;  Mc- 
Dowell V.  Lucas,  97  111.  489  ;  Morrison  v.  Kelly,  22  111.  610; 
Doolittle  V.  Cook,  75  III.  354;  Rnpert  v.  Marts,  15  HL  540; 
Bantling  v.  Brashun,  102  111.  441;  Flint  v.  Lewis,  61  III. 
299 ;  Dyer  v.  Martin,  4  Scam.  146;  White  v.  White,  89 
III.  460;  Mathison  v.  Prescott,  86  111.  493;  Brown  v.  Gaff, 
nev,  28  111.  150. 

A  mortgage  may  be  released  and  discharged  in  whole  or  in 
part,  without  affecting  the  validity  of  the  debt :  Wallus  v. 
Long,  16  Ala.  740;  Baker  v.  Wimple,  22  Ga.  69  ;  Bolkun  v. 
Owens,  47  Ala.  268  ;  Sherman  v.  Sherman,  3  lud.  337. 

In  equity  the  assignee  of  a  promissory  note,  who  seeks  to 
foreclose  the  mortgage  by  which  it  is  secured,  takes  it  subject 
to  any  defense  the  maker  has  against  the  same  in  the  hands 
of  the  original  payee  and  mortgagee  :  Melendy  v.  Keen,  89 
111.  395;  Silverman  v.  Bullock,  98  III.  19;  C.  D.  &  V.  R'y  Co. 
V.  Loewenthal,  93  111.  450;  Ellis  v.  Sisson,  96  111.  105. 

A  mortgage  may  be  extinguished  by  acts  or  declarations  of 
a  mortgagee,  showing  a  waiver  of  his  rights  under  it:  Paul 
v.  Hayfield,  9  Shepley,  234;  Brandt  v.  Daniels,  45  111.  453. 

Davis,  P.  J.  This  was  a  suit  in  chancery,  brought  by  ap- 
pellant in  the  court  below,  to  obtain  the  foreclosure  of  a 
mortgage. 

The  land  mortgaged  was  owned  originally  by  W.  B.  Smith, 
and  consisted  of  three  small  tracts,  one  of  eight,  one  of  ten, 
and  the  other  of  twelve  and  three  quarter  acres.  Smith  sold 
the  land  to  Taylor,  who,  to  secure  the  three  notes  given  for 
the  purchase  money  for  $4,500,  executed  the  mortgage  which 
is  sought  to  be  foreclosed. 

The  note  first  maturing  for  $2,000,  was  paid  by  Taylor  to 
Smith,  and  payments  have  been  made  from  time  to  time  on 
the  two  notes  described  in  the  bill,  which  were  assigned  by 
Smith  to  George  Deitrich,  and  by  him  to  plaintiff  in  error  in 
the  year  1875. 

The  ten  acre  tract  is  the  only  one  in  controversy.  It  ap- 
pears that  some  time  after  the  execution  of  the  mortgage,  Tay- 
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lor  turned  over  to  Ezekiel  H.  Palmer,  on  an  execution,  the 
ten  acres  in  dispute,  and  the  same  were,  in  1867,  with  Ithirtj- 
six  additional  acres,  purchased  by  Palmer  at  sheriff's  sale,  and 
the  time  for  redemption  having  expired,  a  sheriff's  deed  was 
executed  to  him,  dated  June  9, 1868. 

On  the  18ch  of  June,  1868,  Taylor  made  to  Palmer  a  deed 
to  fortv-six  acres  of  land,  embracing  the  ten  acres  in  contro- 
versy. Ko  agreement  was  made  between  Smith,  Palmer  and 
Taylor,  when  they  were  together,  with  reference  to  a  release 
of  the  ten  acres,  but  in  a  previous  conversation  between  Smith 
and  Taylor,  Smith  had  agreed  to  release  the  ten  acres  in  ques- 
tion, if  Taylor  could  obtain  a  purchaser  for  them.  Taylor  sold 
them  to  Coliver,  but  when  the  two  met  to  close  tlie  trade, 
Palmer  came  in  with  a  judgment  and  stopped  tlie  sale. 

Smith  agreed  with  Taylor,  he  would  release  the  land  if  Tay- 
lor would  pay  up  the  first  note  and  raise  him  from  one  to 
three  hundred  dollars.  The  note  and  money  were  paid. 
Taylor  stated  to  Palmer  the  conversation  he  had  with  Smith, 
and  Palmer  said  he  would  get  the  release  from  Smith.  Tay- 
lor never  said  anything  to  Smith  about  releasing  to  Palmer, 
and  Taylor  received  no  money  from  Palmer  on  the  land. 
Palmer  took  the  land  with  knowledge  of  the  mortgage  and 
said  he  would  attend  to  the  release. 

Defendant  in  error,  as  executrix  of  the  last  will  and  testa- 
ment of  Ezekiel  H.  Palmer,  deceased,  filed  her  cross-bill  in 
the  cause,  claiming  that  by  the  agreement  between  Taylor 
and  Smith  the  ten  acres  were  released,  and  that  the  mort- 
gagee, and  those  claiming  under  him,  were  estopped  from  fore- 
dosing  as  to  her. 

On  the  hearing  the  court  below  decreed  a  sale  of  the  mort- 
gaged premises,  except  the  ten  acres  in  question,  and  released 
the  mortgage  from  the  same,  and  ordered  the  master  in  chan- 
cery to  execute  the  release. 

Plaintiff  in  error,  being  dissatisfied  with  the  decree,  prose- 
cntes  this  writ  of  error  to  obtain  its  reversal,  and  the  only 
question  presented  by  the  record,  is,  whether  the  court  below 
-was  justified  in  holding  that  the  ten  acres  of  land  claimed  by 
defendant  in  error  were  released  from  the  mortgage. 

It  is  clear  there  was  no  agreement  for  the  release  made  be- 
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tween  th^  n^rfcgagee,  or  those  claiming  nader  biiu^  and  £. 
H.  PidmePj  mA  mk\»s^  wkaX  transpired  between  Smith,  the 
mortgagee,  a«4  Tajlor,  the  mortga^^^  eaot  be.  cutiBtrned  as 
amounting  to  a  rele^^  m^e  exists^ 

Palmer  was  no  party  to  any  arraogeoieot  beliween  Smith 
ai^d  Taylpp^  and  if  the  conyersatioos.  or  ^  talks  "  between 
Smith  and  Tarjrlor  amounted  to  m  agreemeftt,  it  was  without 
coobsiderajkion,  a^d  iC  it  could  bind  die  parties,  it  certainly 
could  not  bind:  a  per^ou  not  a  party  to  it,  unless  that  person 
was  induped  by  the  promise  made  to  purelukse  property-^  inrest 
his  mou^)  <^  do  soraer  act  prqudieial  to^  hie  istet^stb 

In  thid  case  Palmer  was  not  induced  to  purchase  tibie  ten 
i^res  iu  question,  inreat  his  money,  or  da  any  prejudicial  act, 
by  any  promise,  agreement,  or  representation  of  Smith  to 
Taytor.  The  forty-six  acres,  embrMun^  tiie  ten  acres  in  con- 
trover^y^  were  purchased  by  Palmer,  not  of  Taf  ler,  but  of  the 
sheriff,  under  execntioii  sale  in  1867,  uid  the  deed  made  to 
same  June.  9,  1868;  and  the  purchase  from  Taylor,  if  any, 
was  made  by  Palmer,  which  is  rery  doubtfnl,  was  otb  the 
18th  of  June,  1868,  at  t^e  time  the  deed-  was  executed  by 
Taylor  to  Palmer. 

If  any  money  was  paid  by  Palmer  on  the*  ten  acres,  it  was 
paid  by  him  to  the  sheriff  on  his  purchase  of  the  forty -six 
acres,  sold  under  execution  issued  on  his  judgment,  and  such 
payment  could  not  have  been  induced  by  the  pretended  agree- 
ment between  Smith  and  Taylor. 

The  testimony  of  Taylor  is  direct,  positirTe,  and  uncontra- 
dicted that  he  received  no  money  from  Palmer  on  the  land. 

As  further  evidence  that  Palmer  did  not  acquire  his  inter- 
est under  any  inducement  held  out  by  Smith,  it  appears  that 
when  Taylor  attempted  to  act  with  Smith  in  cloaing  the  sale  of 
the  ten  acres  to  Coliver,  Palmer  came  in  with  his  judgment 
previously  acquired  and  stopped  the  sale^ 

We  thinks  therefore,  that  the  court  below  eired  in  finding 

the  mortgage  released  on  the  ten  acres,  and  in  not  decreeing 

the  sale  of  all  the  mortgaged  premises,  if  necessary,  to  pay  tbe 

amount  found  due  plaintiff  in  error.    The  decree  must  be 

reversed  and  the  cause  remanded. 

Decree  reversed. 
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JosHtJA  WaOEKBELIiEB   EX   AU 

V. 

Benjamin  S.  P&ettyman  st  al. 

1.  EviDBNCB. — In  an  original  bill  appellees  Were  parties  complainants  and 
under  Sec  %  Chap.  51,  R.  S.  1874,  they  wefe  iftoinnpetent  to  testify.  The 
eriginal  biil  was  amended  by  strikflBjer  oat  the  name  of  one  of  the  complain- 
ants and  he  was  made  one  of  the  defettdants  «nd  filed  a  Cross-bill.  The 
testimony  of  appellees  was  then  admitted.  Held^  that  this  amendment  to 
the  bill  did  not  change  in  any  respect  the  rights  or  interests  of  the  parties. 
App^ees  were  still  testiiying  in  their  own  behalf  tx>  stistam  tfadr  respective 
daims,  and  it  was  ert<x  to  adittit  Mdi  eYide^ce. 

2.  PitKroNDBRAKGtt  OF  EYiDRi^'CB. — As  the  proponderanon  of  the  evi- 
dence, especially  when  the  testimony  of  appellee  Prettyman  is  excluded,  is 
that  the  money  paid  for  the  distillery  was  the  money  of  G.  H.  ttapert,  for 
whidi  he  should  be  idloWed  proper  credit,  the  court  erred  in  finding  that  the 
monny  paid  to  the  government  for  ra^  dntilliaity  was  paid  <mt  of  the  fiinds 
of  C.  J.  D.  Rupert. 

3.  Thb  8AMK.*^The  court  also  ^red  in  decreeing  that  the  estate  of  Q.  H. 
Rupert  be  charged  with  the  $9,000  notes,  etc,  as  comparatively  but  a  small 
part  of  this  amoui^t  wttB  shown  by  the  evidence  to  have  been  received  by  G. 
H.  Rupert  in  his  lifetime  or  by  his  executors  since  his  death,  and  as  a  suit 
is  now  pending  to  foreclose  the  mortgage  given  to  secure  these  notes,  under 
the  circumstanoes,  the  court  thinks  injustice  might  be  done  to  permit  the 
whole  amount  of  the  notes  and  intersst  to  be  charged  against  the  estate. 

Appeal  from  the  Circuit  Court  of  Tazewell  eounty;  the 
Hon.  John  Bitbns,  Judge,  preeiding.  Opinion  filed  February 
7, 1888. 

Mr.  J.  W.  DoTTOHEBTT,  for  appellants;  that  with  the  excep- 
tion of  commercial  paper,  one  person  can  not  make  another 
his  debtor  without  his  consent,  cited  Bishop  v.  O'Connor,  69 
ni.  435. 

As  to  title  claims  against  estate:  R.  S.  1874,  p.  116,  g  63. 

Mr.  B.  S.  Prettymank  and  Mr.  W.  Don  Maus,  forappel- 
Itsee;  that  so  lotig  as  the  United  States  as  purchasers,  makes 
no  complaint  of  want  of  title,  none  can  be  heard  from  others, 
cited  Wagenseller  v.  Prettyman,  7  Brad  well,  196;  Balston 
r.  Wood,  16  Hi.  171. 
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As  the  original  bill  and  the  croBS-bill  were  in  effect  distinct 
suits,  the  testimony  of  each  of  appellants  was  competent  to 
support  the  bill  of  the  other:  Keman  y.  Buckmaster,  85  111. 
405. 

The  Statute  of  Limitations  does  not  run  in  favor  of  a  trastee 
in  a  sait  to  recover  the  trust  prop>ert7:  Hancock  v.  Harper, 
86  111.  452:  Waldon  v.  Kerr,  88  IlL  49. 

When  the  prosecution  or  defense  of  suits  is  rendered  neces- 
sary, naturally  and  proximately  by  a  breach  of  contract,  or 
wrongful  act,  the  costs  of  that  litigation  reasonably  and  judi- 
ciously conducted  incurred  or  paid  are  recoverable  as  part  of 
the  damages:  1  Sutherland  on  Damages,  138, 142,  148;  King 
V.  Ward,  77111.  603;  Hogan  v.  Colbert,  17  Mass.  172;  West- 
field  V.  Mays,  122  Mass.  100. 

The  covenantor  at  law  became  liable  as  soon   as  liability 

m 

accrued  to  each  one  of  the  sureties,  and  the  measure  of  dam- 
ages is  the  amount  of  such  liability:  Sedgwick  on  Damages, 
311,  313;  Chase  v.  Hinman,  8  Wend.  452;  Wills  v.  Pond,  19 
Wend.  423;  Rockafellow  v.  Fellows,  8  Cowp.  623;  Gilbert  v. 
Minar,  1  Comst.  550. 

Davis,  P.  J.  This  case  was  before  us  at  the  May  term, 
1880,  and  is  reported  in  7  Bradwell,  192.  We  then  held  that 
there  was  an  entire  want  of  evidence  in  the  record  to  support 
the  case  made  by  the  bill,  and  reversed  the  decree  and 
remanded  the  cause.  The  case  as  made  by  the  oris^inal  bill 
and  the  facts  then  presented  by  the  record,  appear  fully  in 
the  opinion  of  the  court  filed  in  the  cause  at  that  term. 

On  the  remanding  order  of  this  court  being  filed,  complain- 
ants below  took  leave  to  amend  their  bill,  and  filed  an  amended 
bill,  averring  the  solvency  of  Mclntire  and  that  the  notes  exe- 
cuted by  him  to  Gideon  H.  Rupert  became  due  before  the  death 
of  Bupert  and  might  have  been  collected,  and  that  it  was  his 
duty  in  his  lifetime,  and  of  his  executor  after  his  death,  to 
proceed  to  collect  the  same,  but  that  he  and  they  neglected 
their  duty  and  failed  to  collect  or  try  to  colled  the  notes. 
It  further  avers  the  sale,  by  the  executors  of  the  undivided 
half  of  said  distillery  property  to  said  Mclntire  for  $5,000.  *  It 
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also  alleges  that  Prettyman,  as  one  of  the  sureties  of  C.  J.  D. 
Knpert,  in  Fobrnary,  1875,  became  liable  to  pay  $20,781.80, 
on  one  of  said  distiller's  bonds,  and  has  already  paid  $3,500. 

In  a  second  amended  bill  filed,  it  is  charp^ed  that  the  rents 
from  July,  1871,  to  February  19,  1877,  amount  to  $6,700  and 
that  said  executors  received  $1,400  as  rents. 

A  third  amended  bill  wa<)  filed,  in  which,  by  leave  of  the 
court,  the  name  of  H.  W.  Hippin  is  stricken  out  as  one  of  the 
complainants  and  inserted  as  one  of  the  defendants,  where- 
ever  the  same  occurs  in  the  original  bill,  and  makes  the  orig- 
inal bill  the  bill  of  Prettyman  alone.  It  alleges  that  Hip- 
pin  expended  $356.50  in  employing  counsel  in  defending 
certain  suits. 

A  cross-bill  was  also  filed  by  H.  W.  Ilippin  repeating  the 
matters  and  things  charged  in  the  original  and  amended  bills, 
and  prays  for  payment  of  the  money  advanced  by  him,  and 
for  general  relief. 

Ap})ellees  filed  their  answers  and  amended  answers  to  the 
several  amended  bills,  and  to  the  cross-bill  of  H.  W.  Hippin. 
They  admit  the  sale  by  Gideon  H.  Rupert  of  the  undivided 
half  of  said  distillery,  and  that  he  took  Mclntire's  notes  for 
$9,000,  secured  by  mortgage,  and  aver  that  a  suit  has  been  in- 
stituted to  collect  them.  They  also  admit  that  the  said  execu- 
tors sold  the  other  half  of  the  distillery  to  Mclntire  for  $5,000, 
all  of  which  they  have  received,  and  have  also  received  $800  of 
interest  They  deny  all  other  allegations  of  the  several 
amended  bills  and  of  the  cross-bill. 

Evidence  was  taken,  and  Benjamin  8.  Prettyman  and  H.  W. 
Hippin  were  permitted  to  testify  on  their  own  motion  and 
against  the  objection  of  appellant,  or  rather  Prettyman  was 
called  by  Hippin,  and  testified  that  the  money  paid  by  G.  H. 
Rupert  for  the  distillery  premises  to  the  general  government 
was  the  money  of  0.  J.  D.  Rupert,  and  Hippin  was  called  by 
Prettyman,  and  testified,  among  other  things,  to  the  pay- 
ment by  him  of  $314  for  attorney's  tees  and  traveling  ex- 
penses to  Sprinijfield,  most  of  which  was  paid  to  Prettyman. 

Bv  the  evidence  taken  it  was  shown  that  John  D.  Mclntire 
bought  of  G.  H.  Rupert,  about  July,  1871,  the  undivided  half 
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of  the  Hamburg  distillery  for  $9,0(M),  for  wliioh  he  gave  four 
notes  of  $2,250  each,  payable  in  one,  two,  three  and  four  years, 
with  eight  per  cent,  interest  per  annnm,  secured  by  a  .mort- 
gage on  the  purchased  property.  He  rented  the  other  half  of 
the  distillery  property  of  G.  H.  Bnpert  for  live  years  from 
same  date,  and  agree<l  to  pay  him  $1,200  per  annum  as  rent, 
which  leasing  was  atlerwarJ  extended  for  another  term  of  five 
years.  He  purchased  in  April,  1877,  of  the  executors  the 
other  half  of  the  distillery  for  $5,000,  whicii  has  all  been  paid 
to  them.  One  thousand  dollai'S  were  paid  when  the  purchase 
was  made,  $1,000  in  May,  1878,  and  $3,000  in  May,  1880. 
Of  interest,  $400  was  paid  in  May,  1878,  and  a  little  in 
excess  of  $300  in  May,  1880. 

On  tlie  hearing,  the  court  below,  among  other  things,  found 
that  Gideon  H.  Rupert,  in  his  lifetime,  accepted  the  trust; 
that  on  the  lltb  of  July,  1871,  he  sold  the  undivided  half  of 
the  premises  for  $9,000  with  eight  per  cent  interest  from 
date,  and  decreed  that  liis  estate  should  be  cliarged  with  that 
sum  of  money,  with  the  interest  from  the  day  of  sale  to  date 
of  decree.  The  court  further  found,  that  after  the  death  of 
Rtipert,  his  executors,  on  the  2d  of  April,  1877,  sold  the  other 
undivided  half  of  the  premises  toMcIntire  for  $5,000 — $1,000 
in  cash  and  $4,000  on  a  credit  with  interest  from  date  at  ten 
per  cent.,  and  that  the  principal  and  interest  thus  received 
amounted  to  $6,000. 

Tlie  court,  among  other  things,  further  found,  that  Benja- 
min S.  Prettyman  paid  in<sasli  and  in  services  rendered,  as 
one  of  the  sureties  on  said  bonds,  $1,000,  January  1,  1875, 
and  $3,500  on  August  19,  1876,  by  sale  of  land,  and  that  he 
is  entitled  to  interest  on  the  $3,500  from  dale  of  payment  at 
six  per  cent,  per  annum  this  date. 

Tliat  H.  W.  Hippin  paid,  September  12,  1873,  for  the  use 
and  benefit  of  all  the  sureties  $314,  and  is  entitled  to  six  per 
cent,  interest  on  same  to  date  of  decree.  That  C.  J.  D. 
Rupert  paid  the  money  alleged  to  have  been  paid  for  the 
premises  known  as  the  Hamburg  distillery  out  of  his  own 
funds  at  time  of  sale. 

That  said  Mclutire  paid  to  C.  J.  D.  Rupert  $5,571^  to  ap- 
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ply  on  Baid  $9,000  notes  upon  the  ordera  of  G.  H.  Bupert,  in 
his  lifetime,  and  that  said  6.  H.  Sapert  could  have  collected 
the  whole  of  said  notes  in  his  lifetime,  but  failed  and  neglected 
to  do  so,  and  could  have  disposed  of  the  whole  of  said  trust 
property  and  turned  it  into  money  in  his  lifetime,  and  also 
tiiat  the  executors  of  said  Gideon  H.  Supert  have  failed  to 
collect  the  value  of  said  $9,000  notes  on  scoount  of  the  neglect 
of  said  Rupert,  and  that  the  whole  of  said  notes  and  interest 
has  been  lost  to  said  trust  fund,  and  that  said  Prettyman,  Hip- 
pin  and  said  executors  are  respectively  entitled  to  their  re- 
spective proportions  of  said  trust  fund. 

The  cause  was  referred  to  the  Master  in  Chancery  to  calcu- 
late the  interest  due  on  said  sums  and  that  he  state  an  ac- 
count showing  the  amount  and  proportion  of  said  funds  so  in 
the  hands  of  said  executors,  to  which  said  parties  are  entitled, 
and  that  he  report  the  same. 

The  Master  reported  that  he  found  the  purchase  of  the  half 
of  the  property  for ^$9,000,  with  8  per  cent  interest  to  May 
18,  1882,  amounted  to  $16,274.  That  the  purchase  of  the 
other  half  of  the  property,  with  interest,  at  ten  per  cent,  on 
$4,000,  the  deferred  payment  amounted  to  $1,125.50.  That 
he  found  the  total  of  the  trust  fund  to  be  $23,399.50.  That 
he  found  the  amount  paid  by  G.  H.  Rupert,  as  one  of  the 
sureties,  $21,388.64,  to  be  credited  to  him.  That  the  sum 
paid  by  Prettyman,  with  interest,  amounted  to  $5,706.85,  and 
the  sum  paid  by  Hippin  with  interest,  $477.58.  He  also 
found  that  the  trust  fund  would  only  pay  84  4-6  per  cent, 
and  in  that  proportion  there  was  due  to  Prettyman  $4,840.59 
to  Hippin  $404.65,  and  to  Rupert's  executors  $18,154.26. 

Appellants  excepted  to  the  report  of  the  Master,  but  the 
court  overruled  the  exceptions  and  decreed  that  the  executors 
in  due  course  of  administration  pay  the  several  sums  so  found 
due  by  the  Master.  To  reverse  the  decree  this  appeal  was 
taken. 

We  think  the  court  erred  in  permitting  Prettyman  and 
Hippin  to  testify  as  witnesses,  against  the  objection  inter- 
posed by  the  executors.  Under  the  original  bill,  in  which 
they  were  parties  complainants,  they  were  clearly  incompetent 
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under  section  2  of  chapter  51  of  the  Bevised  Statutes  of 
1874,  which  provides,  "  That  no  party  to  any  civil  action,  suit 
or  proceeding,  or  person  directly  interested  in  the  event 
thereof,  shall  be  allowed  to  testify  therein,  of  his  own  motion, 
or  in  hifi  own  behalf,  by  virtue  of  the  foregoing  section  (section 
1,  of  the  act),  when  any  adverse  party  snes  or  defends  as  the 
trustee  or  conservator  of  any  idiot,  habitual  drunkard,  lunatic 
or  distracted  person,  or  as  executor,  administrator,  heir, 
legatee  or  devisee  of  any  deceased  person  or  as  guardian  or 
trustee  of  any  such  heir,  legatee  or  devisee,    *    *    ." 

Amending  the  original  bill  by  striking  out  the  name  of 
H.  W.  Hippin  as  one  of  the  complainants  and  making  him 
one  of  the  defendants,  and  the  filing  of  a  cross  bill  by  him, 
changed  in  no  respect  the  rights  or  interests  of  the  parties. 
Prettynian  and  Hippin  were  still  testifying  in  their  own  be- 
half, to  sustain  their  respective  claims,  while  the  appellants, 
by  the  death  of  Knpert,  were  deprived  of  his  rebutting  testi- 
mony, thus  destroying  that  equality  which  it  was  the  object 
of  the  statute  to  maintain:  Langly  v.  Dodsworth,  81  111.  86; 
Whitmer  v.  Eucher,  71  111.  411. 

The  court  also  erred  in  finding  that  the  money  paid  to  the 
government  for  the  Hamburg  distillery  was  paid  out  of  the 
4*und8  of  C.  J.  D.  Rupert.  The  preponderance  of  the  evi 
dence,  especially  when  the  testimony  of  Prettyman  is  excluded, 
is  that  the  money  paid  for  such  distillery  was  the  money  of 
G.  H.  Rupert  for  which  he  should  be  allowed  the  proper 
credit. 

The  court  also  erred  in  decreeing  that  the  estate  of  G.  H. 
Rupert  should  be  charged  with  the  $9,000  notes  and  eight  per 
c-ent.  interest  thereon  from  July  11,  1871,  to  the  date  of  the 
decree,  and  in  approving  the  report  of  the  Master  in  Chancery 
in  which  the  estate  is  charged  with  the  same,  amounting  to 
$16,274,  and  fiuding  the  total  amount  of  the  trust  fund  to  be 
$23,399.60. 

Comparatively  but  a  small  part  of  this  amount  was  shown 
by  the  evidence  to  have  been  received  by  G.  H.  Rupert  in  his 
lifetime,  or  bv  his  executors  since  his  death. 

J.  D.  Mclntire  testified  that  he  had  paid  to  C.  J.  D.  Rupert 
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on  Ferbal  orders  of  G.  H.  Knpert  Qri  the  $9,000  notes,  $5,- 
573.48.  This  was  the  only  definite  and  satisfactory  evidence 
of  any  payment  made  on  such  notes.  On  this  amonnt,  G.  II. 
Knpert  having  used  it  for  Iiis  own  private  purposes,  interest 
at  six  per  cent  per  annum  could  properly  be  charged  against 
the  estata 

It  is  true  Mclntire  testified  that  he  supposed  at  the  time 
the  notes  matured,  the  money  conld  have  been  made  from  his 
property,  outside  of  his  distillery  property,  at  any  time  until 
August,  1877,  and  it  is  on  this  evidence  that  it  is  claimed 
that  the  estate  of  Supert  is  chargeable  with  the  whole  sum  of 
$9,000  and  eight  per  cent,  interest  thereon. 

Appellants,  in  one  of  their  answers,  deny  that  G.  H.  Ru- 
pert, in  his  lifetime,  could  have  collected  the  money  due  from 
Mclntire  on  these  notes,  and  set  up  that  a  suit  is  now  pending 
to  foreclose  the  mortgage  given  to  secure  them,  and  aver  tliat 
pending  the  determination  of  that  suit,  they  are  unable  to 
tell  the  amount  of  said  trust  fund.  They  failed  to  introduce 
testimony  of  the  commencement  and  pendency  of  such  fore- 
closure proceedings,  but  we  know  from  the  case  having  been 
before  us  lately  and  remanded  for  further  proceedings  that  it 
is  pending  and  undetermined,  and  that  this  litigation  can  not 
properly  be  brought  to  a  conclusipn,  and  the  amount  of  the 
trust  estate  determined,  until  it  can  be  ascertained  how  much 
can  be  realized,  if  anything,  on  such  mortgages  :  and  as  tliis 
cause  must  be  remanded  we  feel  that  injustice  might  be  done 
in  permitting  the  whole  amount  of  the  $9,000  notes  and  in- 
terest to  be  charged  against  tlie  estate,  without  affording  a 
further  opportunity  for  investigation. 

For  the  errors  indicated,  which  are  covered  by  appellant's 
assignment  of  errors,  we  must  reverse  the  decree  and  remand 
the  cause  for  further  proceedings. 

Decree  reversed^ 
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The  People,  etc, 

V. 
ViCTOB  QlODO, 

A  writ  of  error  does  not  lie  «t  the  instance  of  the  people  to  lerome  the 
judgment  of  a  trial  coort  in  a  crinuaal  ease. 

Ebrob  to  the  Coiintv  Oourtof  Jackson  county;  the  Hon.  J. 
Banks  Mayham,  Judge,  presiding.     Opinion  filed  April  13, 

1883. 

Mr.  William  A.  Schwartz,  for  plaintiff  in  error;  that  this 
case  may  be  taken  to  the  appellate  court,  cited  Hurd's  U.  S. 
1877,  p.  744,  §  75;  Young  v.  The  People,  6  Bradwell,  434. 

As  to  the  power  of  the  legislature:  Mason  v.  Waite,  4  Scam. 
134;  The  People  r.  Keynolds,  5  Gilin.  1;  Mann  v.  The  Peo- 
ple, 69  III.  93;  Wagner  v.  The  People,  97  111.  820. 

Every  indictment  of  the  grand  jury  shall  be  deemed  suffi- 
ciently technical  and  correct  which  states  the  offense  in  the 
language  of  the  statute  or  so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury:  Oannady  v.  The 
People,  17  111.  158;  Morton  v.  The  People,  47111.  468;  Mc- 
Cutcheon  v.  The  People,  69  HI.  601 ;  Mapes  v.  The  People, 
69  111.  523;  The  People  v.  McKinney,  10  Mich.  54. 

(348) 
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When  a  atatnte  ereatinj^  an  offiMtse  is  silent  aa  to  motive, 
no  iutent  neixl  be  averred  in  tlie  indictinent:  Cominonwealtli 
V.  Emoiona^  99  Maas.  9;  Ella  v.  The  People,  4  Scam.  509; 
Ulrioh  V.  The  Commonwealth,  6  Buah.  400;  State  v.  Hartfield, 
24  Wis.  60;  Burnea  v.  State,  19  Conn.  397;  Wharton  on 
Criminal  La\r,  8tfa  e(Ly  §  88. 

Pj»  Cusuifi.     A  writ  of  error  does  not  lie  at  the  instance 

of  the  people  to  reirerae  the  judgment  of  a  trial  Cfmrt  in  a 

criminal  case.    The  People  v.  Dill,  1  Scam.  257. 

The  right  of  error  is  diamiaaed, 

Diamisaed. 


John  W.  Frieze 

V. 

The  People,  etc. 


Abseitcb  or  btll  ot  ExcBprioirs.— What  purports  to  be  a  bill  of  ex« 
ceptioDS  ia  attached  to  the  record  in  this  case,  bat  it  is  not  certified  by  the 
derk  as  a  part  of  the  record.  The  court  is  thus  precluded  from  a  considerar 
tion  of  most  of  the  matters  urged  hy  plaintiff  in  error. 

Error  to  the  County  Conrt  of  Pope  county;  the  Hon.  Dan- 
iel M.  Browning,  Judge,  preaiding.  Opinion  filed  April 
13, 1888 

Mr.  J.  F.  Taylor,  for  plaintiff  in  error;  that  the  affidavit 
containing  all  the  requirementaof  theatatnte  and  the  evidence 
being  ahown  to  be  material,  the  court  ahonld  have  granted 
a  continuance,  cited  Wray  v.  The  People,  78  111.  212;  Cawley 
V.  The  People,  80  111.  236;  Sprague  v.  Heapa,  7  Brad  well,  447; 
Switzer  v,  Lottenville,  4  Bradwell,  219. 

Aa  to  the  practice  of  making  diatinct  and  aeparate  atate- 
menta  of  the  aame  offenae  in  an  indictment:  Curtia  v.  The 
People,  Breeze,  266;  Townaend  v.  The  People,  8  Scam.  326; 
McGregg  V.  State,  4  Blackf.  101 ;  U.  S.  v.  Piratea,  6  Wheat 
201. 
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Evidence  of  another  crime  than  the  one  charged  is  not  al- 
lowed to  be  given  in  evidence:  Burton  v.  State,  18  Ohio, 
221;  Cole  v.  Commonwealth,  5  Grat  696;  Reg  v.  Butler,  2  C. 
&  K.  221;  State  v.  Martin,  34  Miss.  85;  Commonwealth  v. 
Campbell,  7  Allen,  541;  U.  S.  v.  Mitchell,  2  Dall.  357. 

Where  there  is  a  variance  between  the  verdict  and  indict- 
ment, the  judofment  will  be  reversed:  Millian  v.  The  People, 
6  Bradwell,  537;  Fanning  v.  N.  W.  Mut  Life  Ins.  Co.,  6 
Brad  well,  536. 

Belief  must  be  based  on  the  evidence:  Champion  Iroii 
Fence  Co.  v.  Bradley,  10  Bradwell,  328;  Parker  v.  Fisher,  39 
111.  164. 

Instructions  mn^t  be  relevant  to  the  case:  Hamit  v. 
Thompson,  46  III.  460;  Etting  v.  Bank  U.  S.,  11  Wheat.  69; 
Bollock  V.  Narrot,  49  111.  62. 

Where  there  is  a  conflict  of  evidence,  instructions  should 
be  clear,  accurate  and  perspicuous:  Yolk  v.  Koche,  70  111. 
297;  C.  B.  &  Q.  R  R  Co.  v.  Van  Patten,  64  111.  510;  Chapin 
V.  Thompson,  7  Bradwell,  288;  Goodkind  v.  Bog&n,  8  Brad- 
well, 413;  Keys  v.  Fuller,  7  Bradwell,  528;  Adams  v.  Smith, 
58  111.  417;  Cushman  v.  Cogswell,  86  111.  62. 

An  improper  instruction  is  not  cured  by  others  which  state 
the  law  correctly:  Wabash  Co.  v.  Henka,  91  111.  408;  O.  0.  & 
F.  R  V.  R  R  Co.  V.  McMath,  4  Bradwell,  356. 

Mr.  James  A.  Hose,  for  defendant  in  error;  as  to  a  motion 
to  quash  indictment,  cited  Keedy  v.  The  People,  85  111.  569. 

As  to  continuance:  Birks  v.  Houston,  63  111.  77;  Steele  y. 
The  People,  46  111.  152;  Shook  v.  Thomas,  21  111.  87;  Me- 
Connel  v.  Johnson,  2  Scam.  528;   Moore's  Criminal  Law,  62. 

As  to  form  of  verdict:  Davis  v.  The  People,  50  111.  200; 
Armstrong  V.  The  People,  37  111.  459;  Bond  v.  The  People, 
39  111.  26. 

As  to  evidence:  Creote  v.  Wily,  83  111.  444;  Eastman  v.  The 
People,  93  111.  112;  Gainey  v.  The  People,  97  111.  270;  Rodg- 
ers  V.  The  People,  98  111.  581. 

Per  Cubiam.    The  principal  errors    assigned  upon  this 
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record  seek  to  qnestion  various  supposed  rulings  of  the  trial 
court  overruling  a  motion  for  a  continuance  of  the  case,  ad- 
mitting and  refusing  to  admit  testimony,  and  giving  and  re- 
fusing instructious.  These  matters  should  have  been  pre- 
served in  a  bill  of  exceptions  and  filed  in  the  county 
court  and  made  a  part  of  its  record.  There  is  what  purports 
to  be  a  bill  of  exceptions  attached  to  the  record,  but  it  is  not 
certified  by  the  clerk  as  a  part  of  the  record. 

We  are  thus  precluded  from  a  consideration  of  most  of  the 
matters  urged  by  plaintiff  in  error. 

The  judgment  is  affirmed. 


Meios  R  Myer,  assignee,  etc., 

V. 

Fales'  Sons  &  Co. 

1.  Time  whbk  absionicbnt  takes  effect. — As  to  a  debtor  and  his 
crediton  an  attignment  takes  efPect  at  the  time  of  the  delivery  to  the  as- 
signee  of  the  deed  of  assignment  and  the  property,  and  no  lien  attaches 
against  sach  property  because  of  an  ezecation  issued  after  that  time,  but  be- 
fore the  recording  of  the  deed  by  the  assignee. 

2.  DuTT  OF  ASSIGNEE. — ^After  the  estate  or  title  to  the  property  has 
Tested  in  the  assignee  by  the  delivery  to  him  of  the  deed  and  proi)erty  by 
the  insolvent  debtor,  it  is  the  duty  of  the  assignee  to  have  the  deed  recorded. 
If  the  assignee  is  gnilty  of  misconduct,  bad  faith  or  tardy  in  the  perform- 
ance of  his  duty,  it  can  not  be  said  that  the  rights  of  the  i  solvent  debtor  or 
other  creditors  should  be  thereby  changed  or  prq'udiced. 

3.  Construction  of  statute.— The  provision  of  the  statute  is  "  Every 
assignment  shall  be  duly  acknowledged  and  recorded  in  the  county,'*  etc. 
If  the  legislature  had  intended  that  the  assignment  should  not  take  effect 
until  the  deed  thereof  had  been  recorded,  it  would  doubtless  have  so  en- 
acted. The  fair  construction  is  that  filing  the  paper  for  record  is  not  to 
give  notice  of  the  assignment  any  more  than  it  is  to  give  the  court  jurisdic- 
tion of  the  subject-matter.  This  is  the  more  so  because  possession  of  person- 
al property  is  evidence  of  ownership  and  notice  to  the  whole  world. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Ahos  Watts,  Judge,  presiding.    Opinion  filed  April  13, 1883. 
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Messrs.  Casey  &  Dwight,  for  appellant;  as  to  voluntary 
assignments,  cited  R  S.  1877,  p.  144;  !tYjendall  v.  Baldwin, 
103  III.  325. 

When  a  right  is  giv^en,  a  reasonable  time  should  be  allowed 
for  the  exercise  of  such  right;  Arnold  v.  Stock,  81  111.  407. 

The  assignee  is  the  tmstee  of  the  firm  and  not  the  appointee 
of  the  oonrt:  McCraeken  v.  Milhous,  7  Bradwell,  169. 

Messrs.  W.  &  E.  L.  Stokse,  for  appellees;  cited  R.  S.  1874, 
Chap.  79,  §  87;  Riggs  v.  Savage,  2,  Gilm.  400;  Smith  v.  Lind, 
29  III.  24. 

The  assignee  acquired  no  legal  right  to  the  possession  of 
the  property  assigned  until  he  had  accepted  the  trust  and 
given  the  bond  required:  R  S  1877,  Chap.  72,  §§  37,  39;  De 
Camp  V.  Marshall,  2  Abb.  Pr.  (N.  S.)  873. 

The  filing  for  record  is  as  mudi  an  esacKtiid  element  of  the 
completion  of  the  assignment  as  the  acknowledgment:  LaSalle 
V.  Blanchard,  1  Bradwdl,  635;  Perteet  v.  The  People,  65  111. 
239. 
m  Statutes  should  be  read  and  understood  according  to  the 
natural  and  most  obvioas  import  of  the  langnage:  Citj  of 
Beardstown  v.  City  ot  Virginia,  76  111.  34. 

Cajset,  J.  The  facts  in  this  case  as  agreed  to  on  the  trial 
of  the  cause  in  the  circuit  court  are  substantially  as  follows: 

On  the  25th  of  November,  1881,  appellees  obtained  a  judg- 
ment before  a  justice  of  the  peace  against  William  Lee  & 
Sons  for  $177.85.  On  the  14th  day  of  December,  1881,  the 
said  William  Lee  &  Sons  being  in  failing  circumstances  made 
a  voluntary  assignment  of  their  stock  in  trade  to  appellant. 

The  assignment  was  duly  signed,  acknowledged  and  then 
and  there  delivered  to  appellant;  that  appellant  at  the  hour 
of  eleven  o'clock  a.  h.  of  the  16th  day  of  December,  1881, 
filed  the  said  assignment  for  record  in  the  office  of  the  countj 
clerk  of  Marion  county.  The  assignors  and  assignee  resided 
in  that  county,  and  the  property  was  situated  in  that  connty. 
On  the  said  16th  day  of  Dec^eraber,  and  before  the  assign- 
ment was  filed  for  record,  appellees  procured  an  execution  to 
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be  isBoed-  on  their  jndgment  against  Williara  Lee  &  Sons,  and 
placed  the  same  in  the  hands  of  a  constable  who  went  to  the 
place  of  bnsiness  of  the  said  Lees  and  found  it  locked  up. 
The  constable  then  learned  of  the  assignment  On  the  next 
day  the  constable  demanded  of  appellant  enough  of  said  goods 
to  satisfy  said  execation.  Appellant  claimed  the  goods  as  as- 
signee, and  refused  to  comply  with  the  demand. 

Appellees  filed  their  petition  in  the  county  court  asking 
that  appellant  be  compelled  to  recognize  their  claim  as  a 
prior  lien  and  that  he  might  be  directed,  first  to  pay  the 
amount  dae  on  their  judgment  and  costs  out  of  the  proceeds 
of  the  sale  of  the  said  stock  in  trade  assigned  to  him  as  afore- 
said. Upon  the  trial  of  the  cause  in  the  circuit  court  the  judg- 
ment was  for  the  petitioners.  The  assignee  brings  the  case  to 
this  court  by  an  appeal. 

There  is  no  question  raised  as  to  the  regularity,  validity  or 
good  faith  of  the  assignment  The  only  question  for  the  con- 
sideration of  this  court  is.  Was  the  execution  in  favor  of  ap- 
pellees a  prior  lien?  The  cause  was  tried  upon  the  state  of 
fiietB  as  alleged  in  the  petition.  The  execution  was  issued 
the  day  after  the  deed  of  assignment  was  made,  acknowl- 
edged and  delivered  to  appellant 

It  seems  to  be  admitted  by  the  counsel  for  appellees  that 
appellant  took  possession  and  control  of  the  goods  assigned 
at  the  time  of  the  delivery  to  him  of  the  deed  of  assignment 
At  least  such  fact  may  very  fairly  be  inferred  from  the 
av^*ment6  contained  in  the  petition,  and  from  the  fact  that 
possession  of  the  goods  by  appellant  the  day  before  the  execu- 
tion was  issncd  is  not  denied  in  the  petition. 

It  is  insisted  by  appellees  that  the  title  to  the  property  did 
not  pass  to  the  assignee  until  the  assignment  was  filed  for 
record  in  the  office  of  the  clerk  of  the  county  court. 

The  statute  does  not  so  read,  and  we  do  not  think,  having 
in  view  the  object  and  intention  of  the  law,  that  a  fair  construc- 
tion of  it  will  authorize  such  a  conclusion.  The  provision  of 
the  statute  referred  to  is:  "  Every  assignment  shall  be  duly 
acknowledged  and   recorded  in  the  county  where  the  person 

VOL.  XIL     s 
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or  persons  making  the  same  reBide,"  etc.  R.  S.  1877,  Sec  1, 
p.    117. 

The  law  gives  to  the  ooanty  conrt  entire  jurisdiction  and 
charge  of  the  estates  of  insolvent  persons.  Recording  the  as- 
signnient  in  the  office  of  the  clerk  of  that  court,  is  the  begin- 
ning of  the  proceedings  by  the  assignee  for  the  settlement  of 
the  estate. 

'When  the  insolvent  debtor  makes  and  acknowledges  the 
deed  of  assignment,  and  delivers  it  with  the  property  to  the 
assignee,  what  more  can  he  do  or  is  he  required  to  dof  He 
does  not  retain  the  deed  of  assignment  in  his  possession;  be 
has  no  control  over  it,  and  he  could  not  have  it  recorded. 
Tliat  doty  devolves  upon  the  assignee.  If  he  is  gnilty  of  mis- 
condqct,  bad  faith  or  tardy  in  the  performance  of  his  duty,  it 
could  not  be  said  that  the  rights  of  the  insolvent  debtor  or 
other  creditora  are  thereby  changed  or  prejudiced. 

The  words  to  be  recorded  are  not  accompanied  by  any  lan- 
guage indicating  that  the  title  to  the  property  assigned  is  to 
be  made  dependent  upon  the  performance  of  that  duty.  It  is 
a  matter  to  be  done  by  the  assignee  aiKcr  the  estate,  or  title  to 
the  property,  has  vested  in  him. 

The  law  provides  that  the  assignment  may  be  made.  The 
object  is  tliat  the  goods  and  chattels  of  a  debtor  in  fSailing  cir- 
cumstances, might  be  fairly  distributed  among  his  creditors. 
It  is  jnst,  both  to  the  debtor  on  one  side,  and  the  creditors  on 
the  other.  Now,  if  it  is  true  as  insisted,  that  the  deed  of  as- 
signment must  be  recorded  before  the  title  to  the  property 
vests  in  the  assignee,  then  it  is  not  at  all  difficult  to  see  how 
the  whole  object  of  the  law  may  be  defeated,  and  great  wrong 
and  injury  done  to  the  debtor,  as  well  as  creditors,  by  the  tar- 
diness or  misconduct  of  the  assignee,  or  by  any  unforeseen  ac- 
cident that  might  delay  the  filing  of  the  paper  for  record.  It 
is  very  fair  to  preccnme  that  the  legislature  intended  only  what 
was  said.  If  it  had  intended  that  the  assignment  should  not 
take  effect  until  the  deed  thereof  had  been  recorded,  doubtless 
it  would  hafe  been  so  enacted.  The  fairer  view  and  construc- 
tion is  that  filing  the  paper  for  record  is  not  to  give  notice  of 
the  assignment,  any  more  than  it  is  to  give  the  court  jurisdic- 
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tion  of  tho  snbject-tnatter.  This  is  the  more  so  because  pos- 
session of  personal  property  is  evidence  of  ownership  and  no- 
tice to  all  the  world. 

This  is  not  a  forced  or  strained  eonstraction  of  the  statnte, 
but  one  that  natnralljr  follows  when  we  consider  the  object  of 
the  law,  the  power  and  datj  of  the  debtor  and  the  power  and 
dntj  of  the  assignee. 

The  debtor  intends,  as  in  this  case,  to  make  a  fair  distriba- 
tion  of  his  property  among  his  creditors.  The  law  authorizes 
him  to  do  so.  He  in  good  faith  does  all  that  the  law  requires 
him  to  do.  He  makes  the  assignment  and  delivers  it  with 
the  property  assigned  to  the  assignee.  The  next  day  after 
such  delivery  is  made  an  execution  is  issued  asrainst  him,  the 
property  taken  from  the  assignee,  and  the  object  and  intent 
of  the  law  defeated.  The  law  does  not  specify  any  particular 
time  when  the  assignment  shall  take  effect  We  do  not  hes- 
itate to  1  ol  1  that  as  to  the  debtor  and  his  creditors  it  takes 
effect  at  the  time  of  the  delivery  of  the  deed  of  assignment 
and  the  property. 

Therefore,  for  the  purposes  of  the  petition  in  this  case,  we 
think  tliat  the  execution  of  the  deed  of  assignment  and  the 
delivery  of  the  property  to  the  assignee  vested  the  title  of  the 
property  in  him,  and  that  no  lien  attached  against  the  prop- 
erty because  of  an  execution  issued  after  that  time.  In  these 
views  we  are  sustained  by  Hall  v.  Whisten,  6  Allen,  128; 
Peterken  v.  Davis,  Morris  (Iowa),  391 ;  Forbes  v.  Scannell, 
13  Cal.242. 

In  the  latter  case  it  is  said,  after  the  assignee  takes  posses- 
sion ef  the  property,  the  title  and  trust  become  fixed  and  exe- 
cuted, and  the  assignment  is  not  revocable. 

For  the  foregoing  reasons  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded. 

^  Beversed  and  remanded. 
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Charles  H.  Lathan. 

1.  Statute  of  limitatioks. — Where  the  service  was  performed  and  the 
promise  to  pay  was  made  more  than  ten  years  before  suit  was  instituted, 
plaintiff  caii  not  recover  unless  he  proves  a  new  promise  to  pay  within  five 
yeax]B  next  before  the  beginning  of  tiie  suit. 

2.  EviDKKCis  TO  OTEBCOKs  BAB. — Where  a  party  permits  a  debt  to  nm, 
making  no  effort  to  collect  it  until  the  Statute  of  Limitations  can  be  pleaded 
in  bar  of  the  action,  he  is  in  no  condition  to  call  upon  a  court  to  aid  him 
upon  slight  proof.  The  evidence  must  be  clear  and  satisfactoiy  to  overcome 
the  bar  of  the  statute. 

Aefbal  from  the  Conntj  Conrt  of^  Jackson  connty;  the 
Hon.  GEOBax  W.  ANDSBwa,  Jadge^  presiding.  Opinion  filed 
April  13,  1883. 

Mr.  John  H.  Bain,  for  appellant;  that  as  plaintiff  does  not 
show  a  new  promise  within  five  years  prior  to  the  bringing 
of  this  suit,  his  claim  is  barred  by  the  Statate  of  Limitations, 
cited  Avers  v.  Richards,  12  III.  146;  Wachter  v.  All>ee,  80 
IlL  47;  Mullet  v.  Strnmp,  2T  HI.  107;  Worton  v.  Colby,  52 
111.  198;  Wooters.  v.  King,  54  111.  47;  Carroll  v.  Forsyth,  69 
IlL  127;  Parsons  v.  N.  L  0.  &  1.  Co.  38  III.  430;  Keener  v. 
CoreU,  19  111.  189. 

Oasbt,  J.  This  suit  was  begun  before  a  justice  of  the 
peace,,  by  appellee  against  appellant  After  trial  and  judg- 
ment it  was  appealed  to  the  county  court,  where  upon  a 
trial  the  plaintiff  recovered  a  judgment.  A  motion  for  a  new 
trial  was  interposed  by  the  defendant  and  refused.  Excep- 
tions were  taken. to  the  rulings  of  the  court  and  tht  cause  is 
brought  to  this  court  by  appeal. 

The  suit  is  brought  to  recover  an  attorney's  fee.  The  de- 
fendant set  up  the  Statute  of  Limitations  as  a  defense  to  the 
action. 

The  plaintiff  below,  appellee  here,  was  the  only  witness;  be 
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testified  that  ten  or  eleven  years  ago  he  was  employed  as  an 
attomey-at-Iaw  by  the  defendant  to  perform  certain  profes- 
sional services,  for  which  the  defendant  agreed  to  pay  him  fif- 
teen dollars.  That  several  times  he  had  asked  the  defendant 
to  pay  him  or  give  his  note.  Defendant  replied,  stating 
that  times  were  hard  with  him;  that  he  was  nnable  to 
pay  and  refnsQ^  to  give  his  note.  The  witness  farther  stated 
that  several  days  before  the  beginning  of  this  suit  he  asked 
defendant  to  pay  him^  that  defendant  gave  him  no  satisfac- 
tion. He  then  asked  the  defendant  if  be  intcRded  to  beat 
him  ont  of  it,  and  defendant  replied,  *^  Collect  it  if  yon  can." 

This  was  all  the  evidence  in  the  cause.  The  service  was 
performed  and  the  promise  to  pay  was  made  more  than  ten 
years  before  the  suit  was  instituted,  and  is  barred  by  the 
Statute  of  Limitations,  unless  there  has  been  a  new  promise 
to  pay  within  five  years  next  before  the  beginning  of  the  suit 

In  Carroll  v.  Forsy  the,  69  111.  127,  it  was  held  that  an  express 
promise  to  pay  the  money  must  be  proved  or  an  unqualified 
admission  that  the  debt  is  due  and  unpaid.  Nothing  being 
said  or  done  at  the  time  rebutting  the  presumption  of  a  prom- 
ise to  pay.  The  same  was  held  in  Eeener  v.  Crull,  19  UL 
189,  and  in  Ayers  v.  Richards,  12  111.  147. 

In  Wachter  v.  Albee,  80  111.  49,  the  Supreme  Court  reas- 
sert the  same  doctrine  and  say:  "When,  however,  a  party 
permits  a  debt  to  run,  making  no  effort  to  collect  it  until  the 
Statute  of  Limitations  can  be  pleaded  in  bar  of  the  action,  he 
is  in  no  condition  to  call  upon  a  court  to  aid  him  upon  slight 
proof.  On  the  contrary  the  evidence  ought  to  be  dear  and 
satisfactory  to  overcome  the  bar  of  the  statute." 

The  evidence  in  this  cause  will  not  justify  the  conclusion 
that  appellant,  within  five  years  of  the  time  of  bringing  the 
suit,  either  directly  or  by  implication,  promised  to  pay  the 
money.  Tliere  is  no  admission  even  shown  to  have  been 
made  within  the  five  years  that  the  money  was  due  and  un- 
paid. But  the  evidence  does  show  that  appellant  at  one  time 
refused  to  make  a  promise  to  pay  the  debt  He  refused  to 
give  his  note.  He  at  no  time  promised  to  pay  and  neither 
did  he  make  any  admission  that  could  possibly  be  construed 
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into  a  promise  to  pay.  So  that  we  are  compelled  to  hold 
that  however  meritorious  the  claim  may  have  been  in  its  in- 
ception, it  is  now  barred  by  the  Statute  of  Limitations,  per- 
iiaps  through  the  unappreciated  kindness  and  leniency  of 
appellee. 

The  judgment  of  the  oounty  court  is  reversed  and  the  cause 
remanded. 

Beveraed  and  remanded. 


DoBA  Wider 

V. 

J.  W.  Branch. 


1.  AoENCT. — To  create  responsibility  on  the  part  of  the  principal,  the 
aj^nt  most  not  only  have  been  acting^  as  ag^t  bat  must  have  been  acting 
within  the  general  scope  of  his  authority  as  snch  agent. 

2.      WHEtt  PRISCIFAL  IB   CONCBAUSD    AND    CKBDrT    GIVXN  SOLELY  TO 

AOBNT. — Where  the  principal  is  concealed  and  the  credit  is  given  soldy  to 
the  agent  and  subsequently  the  principal  is  discovered,  to  create  liability  on 
the  part  of  the  principal  it  must  appear  from  the  evidence  that  the  agent  at 
the  time  of  the  indebtedness  was  acting  within  the  general  scope  of  his 
authority  as  snch  agent,  or  that  the  act  of  the  person  acting  as  agent  was 
in  some  manner  with  a  knowledge  of  the  Ssbcts,  rati&sd  by  the  prindpal,  or 
that  the  principal  knowingly  enjoyed  the  benefits  of  the  transaction. 

3.  Ikcplibd  agency. — An  implied  agency  is  never  construed  to  extend 
beyond  the  obvious  purposes  for  which  it  is  apparently  created.  The  inten- 
tion of  the  particular  case,  constitutes  the  true  ground  of  every  exposition 
of  the  extent  of  the  authority,  and  when  that  intention  can  not  be  dearly  dis- 
covered, the  agency  ceases  to  be  recognized  or  implied. 

4.  The  sake. — If  the  implied  agency  arises  from  the  employment  of 
the  agent  in  a  particular  business,  it  is  in  a  like  manner  deemed  to  be  lim- 
ited to  that  particular  business.  And  the  authority  must  be  implied  from 
facts  which  have  occnrred  in  the  course  of  snch  employment  and  not  from 
mere  argument  as  to  the  utiUty  and  propriety  of  the  agent^s  possessing  it 

5.  The  same. — An  authority  to  buy  and  sell  goods  does  not  confisr  the 
authority  upon  the  agent  to  bind  the  principal  by  drawing  and  indorsing 
bills  and  notes.  In  such  a  case  the  rule  of  law  is  that  no  agency  will  be  in- 
ferred or  implied  unless  there  be  some  evidence  of  recognition  in  that  par- 
ticular case  or  in  similar  cases. 

6.  Instructions.— The  first  and  third  instractions  for  appellee  in  this 
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case,  are  enoneoos,  the  first  not  being  based  on  the  eTidenoe,  and  the  third 
being  an  inaccnrate  statement  of  law,  for  even  if  it  had  been  shown  by  the 
eyidenoe  as  stated  in  the  instruction  that  appellant  got  the  benefit  of  the 
money  borrowed  by  her  husband,  it  would  not  mak  *  her  liable  for  the 
debt.  At  the  most  it  would  only  be  a  circumstance  tending  to  show  lia- 
bility on  her  part. 

7.  Husband  agent  of  wife. — Appellant^s  husband  was  a  clerk  or 
soperintendent  in  her  drug  store.  He  had  general  charge  of  the  business. 
But  appellant  owned  the  store,  the  bills  were  made  to  her  and  paid  by  her 
and  she  was  at  the  store  part  of  the  time.  Held,  that  as  the  evidence  did 
not  disclose  any  general  or  special  authority  or  custom  or  usage  authorizing 
appellant's  husband  to  borrow  money  for  appellant  and  there  being  no  evi- 
dence of  any  ratification  on  hir  part,  she  can  not  be  held  liable  for  the 
amount  borrowed. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
William  P.  Lauktz,  Judge,  presidiug.  OpiuioQ  filed  April 
13, 1883. 

Mr.  J.  B.  Messick  and  Mr.  B.  H.  Canbt,  for  appellant;  as 
to  when  a  principal  will  be  bound  by  acts  of  his  aijent,  cited 
Story  on  Agency,  §§  442,  443;  E  J  wards  on  Bills  and  Notes, 
§83. 

The  agent  acts  by  a  delegated  antliority,  and  when  no  one 
has  been  misled  by  the  conduct  of  his  principal,  there  is  no 
ground  for  presuming  or  inferring  a  rehitionship  which  did 
not  really  exist:  Rawson  v.  Curtis,  19  111.  456;  St.  John  v. 
Eedtnond,  9  Porter,  426;  Chitty  on  Bills,  31. 

An  agent  to  sell,  if  the  usages  of  the  trade  authorize  it,  may 
Bell  on  credit  not  exceeding  the  usual  credit,  but  without  such 
usage,  an  authority  to  sell  is  construed  U»  be  limited  to  a  sale 
for  money:  Story  on  Agency,  §  77;  2  Kent's  Com.  622,  623. 

Power  to  receipt  for  money  does  not  give  power  to  release 
B'jcarity;  authority  to  loan  money  confers  no  authority  to  col- 
lect: Clark  V.  Smith,  88  111.  298;  McHary  v.  Schenk,  88  111. 
857;  Cooley  v.  Millard,  34  111.  68;  Story  on  Agency,  §  78. 

An  agent  has  no  authority  to  make  or  accept  or  indorse 
commercial  paper  for  his  principal  without  direct  and  specific 
snthority  from  the  principal:  1  Daniel  on  Negotiable  Instru- 
ments, 22;  Byles  on  Bills,  32;  Sewanee  Mining  Co.  v.  Me- 
Call,  3  Head,  619;  Hills  v.  Upton,  24  La.  Anu.  427;   1  Par- 
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sons  on  Contt-acts,  62;  SoberteOQ  v.  Jjqvj^  19  La.  Ann.  327; 
White  V.  Westport  M'f'gCo.  1  Pick  216;  Paige  v.  Stone,  10 
Mete.  160;  Scarborough  v.  Kejnolds,  12  Ala.  252;  Parsons  on 
Notes  and  Bills,  196;  Smith  v.  Gibson,  6  Blackf.  369;  1  Par- 
sons on  Notes  and  Bills,  116;  1  Daniel  on  Negotiable  In- 
struments, 221. 

Authority  to  an  agent  to  make  pnrchases  and  pay  for  them, 
or  to  bny  and  sell  goods,  does  not  authorize  the  givin<^ofa 
note  or  acceptinijc  a  draft  for  the  amount:  Brown  v.  Parker, 
7  Allen,  339;  Tabor  v.  Cannon,  8  Mete.  456;  Bossiter  v.  Hos- 
siter,  8  Wend.  494;  Emerson  v.  Pror.  Hat  M'f 'g  Co.  12  Mass. 
23. 

A  recovery  can  not  be  liad  upon  the  original  consideration, 
without  bringing  the  note  into  court  to  be  canceled:  Wash 
V.  Lennon,  98  111.  27;  Miller  v.  Lnmsden,  16  111.  161. 

No  party  can  be  charged  as  principal  upon  a  negotiable  in- 
strument unless  his  name  is  thereon  disclosed:  Daniel  on 
Negotiable  Instruments,  §  303  ;  Slawsou  v.  Lorring,  5  Allen, 
340;  Pentz  v.  Stanton,  10  Wend.  271;  Hyde  v.  Page,  9  Barb. 
150;  Arnold  v.  Stackpole,  11  Mass.  27;  Bass  v.  O'Brien,  12 
Gray,  477;  Arnold  v.  Sprague,  34  Vt.  409;  Byles  on  Bills, 
§  27;  1  Parsons  on  Notes  and  Bills,  92. 

A  power  of  attorney  authorizing  an  agent  to  demand,  sne 
for,  recover  and  receive,  all  moneys,  debts  and  dues,  and  to 
give  sufHcient  discharges  thereof,  does  not  authorize  such 
agent  to  indorse  bills  lor  his  principal:  1  Parsons  on  Notes 
and  Bills,  106;  Daniel  on  Negotiable  Instruments,  §  297. 


Mr.  M.  MiLLA^BD,  for  appellee;  that  a  general  agent's 
powers  can  not  be  limited  by  private  instructions:  cited  Story 
on  Airedcy,  §§  93,  126,  127;  Noble  v.  Nugent,  89  111.  523; 
U.  S.  Life  Ins.  Co.  v.  Advance  Co.  80  111.  549;  Harris  v. 
Simmerman,  81  III.  413;  Doan  v.  Duncan,  17  111.  272. 

The  declarations  of  an  agent  to  the  extent  of  his  apparent 
authority  are  received  as  the  admissions  of  the  principal: 
Story  on  Agency,  §§  134,  452;  Bloomer  v.  Denman,  12  111. 
240. 

Where  the  principal  is  concealed  and  credit  is  given  solely 
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to  the  agent,  a  reeovery  can  be  had  agaiast  the  principal  when 
discovered:  Doan  v.  Dancan,  17111/272;  Story  on  Agency, 
§§  291,  446;  Wade  on  Notice,  §  671;  Beyiner  v.  Bonsell,  79 
Fean.  298. 

Caskt,  J..  The  facts  in  this  ease,  briefly  stated,  are,  that 
some  time  in  the  mouth  of  October,  1879,  one  Ernest  W.  Wi- 
der, the  husband  of  appellant,  borrowed  of  appellee  iive  hnn- 
dred  dollars  and  gave  him  his  note  therefor  payable  in  ninety 
days  from  date.  This  note  he  renewed  from  time  to  tinne, 
until  on  June  21, 1880,  he  executed  his  individual  promissory 
note,  payable  to  the  ord^  of  Branch,  Crooks  &  Oo.,  for  the 
sum  of  four  hundred  and  fifty-six  dollars  and  thirty  cents, 
doe  ninety  days  after  date,  which  he  delivered  to  appellee. 
At  the  time  this  note  was  given,  appellant  was,  and  for  some 
time  prior  thereto  had  been,  the  owner  of  a  drug  store  in  the 
city  of  East  St.  Louis,  which  she  had  purchased  of  one  John 
J.  McLean,  he  having  bought  it  at  an  execution  sale  against 
the  firm  of  E.  W.  Wider  &  Co.,  Ernest  W.  Wider  being  a 
member  of  that  firm.  McLean,  it  seems,  had  owned  the  store 
and  had  it  in  his  possession  for  two  or  three  years  before  he 
sold  it  to  appellant,  the  business  being  condu'cted  by  him 
under  the  old  firm  name  of  E.  W.  Wider  &  Co.,  and  Ernest 
W.  Wider  acting  as  his  agent  in  running  tlie  store.  After 
appellant  bought  the  store,  she  continned  to  do  business  under 
the  old  firm  name,  and  Ernest  W.  Wider,  her  husband,  acted 
as  her  agent  in  buying  and  selling  drugs.  Appellee,  at  the 
time  he  loaned  the  money  to  Ernest  W.  Wider,  did  not  know 
appellant,  and  did  not  become  acquainted  with  her  until  after 
the  death  of  her  husband,  which  occurred  in  1881.  He  then 
brought  this  suit  against  appellant  to  recover  the  amount  due 
upon  the  note  given  by  Ernest  W,  Wider  to  him  as  aforesaid, 
upon  the  ground  that  in  borrowing  this  money  the  said  Er- 
nest W.  Wider  was  acting  as  the  agent  of  appellant. 

Tlie  cause  was  heard  in  the  City  Court  of  East  St.  Louis, 
and  judgment  for  appellee  for  the  amount  claimed. 

Ui^on  the  trial  of  the  cause  the  court  instructed  the  jury 
for  appellee  as  follows: 
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1.  If  tbe  jury  lielieve  from  the  evidence  that  the  money 
was  borrowed  by  Mr.  ^ider,  as  defendant's  agent,  and  nsed 
in  paying  bills  incurred  in  conducting  defendant's  business, 
or  otherwise  applied  for  her  benefit,  the  plaintiff  is  entitled  to 
recover;  and  the  fact  that  he  signed  a  note  to  evidence  the 
debt  makes  no  difference  if  the  defendant  got  the  money,  or 
it  was  expended  for  her  benefit;  she  is  bound  to  pay  it  back. 

3.  If  Mrs.  Wider  got  the  benefit  of  the  money  borrowed 
by  her  husband  from  the  plaintiff,  it  makes  no  difference 
whether  he  was  authorized  to  borrow  it  or  not;  her  retention 
of  the  money,  if  from  the  evidence  you  believe  she  got  the 
benefit  of  it — her  enjoyment  of  it,  is  a  ratification  of  the  loan, 
and  makes  her  liable  for  the  debt 

Exceptions  were  taken  to  the  giving  of  these  instructions. 

There  is  no  evidence  whatever  in  the  record,  that  appellant 
received  any  benefit  from  the  money  borrowed,  or  had  the  use 
or  enjoyment  of  it.  It  is  a  familiar  principle  that  instructions 
must  1)0  based  on  the  testimony.  Sprague  v.  Hazenwinkle,  53 
III.  419;  Anderson  v.  Ketchum,  77  111.  377;  Halcomb  v. 
Davis,  56  111.  413. 

The  only  evidence  of  any  kind  that  there  is  in  the  record 
on  that  subject  is  that  appellant's  husband  stated  at  the  time 
of  getting  the  money  that  he  desired  to  pay  bills  with  it; 
what  bills  does  not  appear.  There  is  no  evidence  to  show 
that  it  was  to  pay  bills  due  by  appellant,  and  we  can  not  pre- 
sume or  infer  without  evidence,  that  such  was  the  object  of 
appellant's  husband.  Neither  is  there  any  evidence  to  show 
that  appellant  at  any  time  received  any  benefit  whatever  from 
the  borrowed  money,  or  that  any  part  of  it  was  used  in  the 
transaction  of  her  business.  The  only  evidence  upon  that 
subject  is  the  testimony  of  appellant,  and  she  states  that  she 
did  not  know  that  her  husband  obtained  the  money,  and  that 
it  was  not  used  in  her  business;  nor  did  she  receive  any  bene- 
fit from  it.  The  first  instruction  assumes  that  the  agent  was 
acting  within  the  scope  of  his  authority.  That  instruction  is 
broader  than  was  justified  by  the  evidence  as  disclosed  by  tlie 
record,  and  the  evidence  did  not  justify  tlic  court  in  giving 
it    T.  W.  &  W.  R'y  Co.  v.  Ingraham,  77  111.  309. 
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The  third  instruction  does  not  state  the  law  correctly;  the 
mere  fact  if  it  had  been  shown  by  the  evidence,  as  stated  in 
the  instrnction,  that  appellant  got  the  benefit  of  the  monej^, 
would  not  make  her  liable  for  the  debt.  It  would  be  at  most 
a  circumstance  tending  to  show  liability  on  her  part. 

To  create  responsibility  on  her  part,  her  husband  must  not 
alone  have  been  acting  as  her  agent,  but  in  borrowin^]^  the 
money  must  have  been  acting  within  the  general  scope  of  his 
authority  as  such  agent,  and  without  these  facts  appearing 
from  a  preponderance  of  the  evidence,  there  could  be  no  re- 
covery in  this  action. 

There  is  no  pretense  in  this  case,  nor  any  evidence  to  show 
that  appellee  knew  or  thought  at  the  time  he  loaned  the 
money  to  appellant's  husband,  that  he  was  acting  as  her 
agent.  He  gave  the  credit  to  Wider.  In  his  testimony  he 
says  that  he  became  acquainted  with  appellant  since  the 
commencement  of  this  suit;  that  he  did  not  know  lier  at  the 
time  the  note  was  given.  That  he  expected  to  hold  Wider 
for  the  payment  of  the  note.  That  he  first  concluded  to  hold 
appellant  responsible  for  this  indebtedness  when  he  learned 
that  Wider  was  insolvent.  That  he  was  not  acquainted  with 
Wider^B  financial  standing  at  the  time  he  loaned  him  tlie 
money. 

From  this  testimony,  and  from  other  statements  made  by 
ap]>ellee  to  which  I  need  not  refer,  it  is  clear  and  beyond  ques- 
tion that  at  the  time  appellee  loaned  the  money  there  was  no 
intention  upon  his  part  to  hold  appellant  responsible  for  the 
borrowed  money;  and  neither  was  any  such  intention  exhib- 
ited for  more  than  two  years  afterward,  when  he  was  advised 
he  might  successfully  prosecute  his  suit  against  appellant. 

But  it  is  insisted  that  in  a  case  of  this  character  the  right 
of  recovery  exists  because  the  principal  was  concealed,  the 
credit  was  given  solely  to  the  agent,  and  that  subsequently 
the  principal  was  discovered. 

This  is  nndonbtedly  a  correct  proposition  so  far  as  it  is 
stated,  but  it  is  not  alone  sufiicient  to  discover  the  principal; 
in  addition  to  that  fact  it  must  appear  from  the  evidence  that 
the  agent,  at  the  time  of  creating  the  indebtedness,  was  acting 
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within  the  general  scope  of  his  anthority  as  snch  agent,  or 
that  the  act  of  the  person  acting  as  agent  was  in  some  maB- 
ner,  with  a  knowledge  of  the  facts,  ratified  by  the  principal, 
or  that  the  principal  knowingly  enjoyed  tlie  benefits  of  the 
transaction. 

It  is  admitted  that  even  if  the  agent  had,  in  borrowing  the 
money,  gone  beyond  the  scope  of  his  agency,  yet  if  the  princi- 
pal, upon  a  full  knowledge  of  all  the  circumstances  of  the 
case,  deliberately  ratified  the  act,  appellant  would  be  bound 
thereby  as  fully  to  all  intents  and  purposes  as  if  she  had  orig- 
inally given  him  direct  authority  in  the  premises. 

Appellant's  husband,  as  appears  ft'om  the  evidence,  was  a 
clerk  or  superintendent  in  the  drug  store,  she  herself  being 
there  part  of  the  time.  There  is  no  usage  or  custom  shown  to 
the  efiect  that  her  husband  was  in  the  habit  of  borrowing 
money  to  aid  in  the  transaction  of  the  business.  He  simply 
had  general  charge  of  the  business  in  disposing  of  the  goods. 
The  bills  were  made  to  appc^llant  and  paid  by  appellant. 

It  not  appearing  from  the  evidence  that  there  was  any  gen- 
eral or  special  authority  or  custom  or  usage  authorizing  ap- 
pellant's husband  to  borrow  money  for  appellant,  and  there 
being  no  evidence  of  any  ratification  on  tlie  part  of  appellant, 
we  are  unable  to  perceive  any  liability  on  her  part 

It  is  certainly  clear  that  there  was  no  express  agency  in 
this  case  authorizing  the  borrowing  of  money.  An  implied 
agency  is  never  construed  to  extend  beyond  the  obvious  pur- 
poses for  which  it  is  apparently  created.  The  intention  of  the 
particular  case  constitutes  the  true  ground  of  every  exposition 
of  the  extent  of  the  authority,  and  when  that  intention  can  not 
be  clearly  discovered  the  agency  ceases  to  be  recognized  or  im- 
plied. If  it  (the  implied  agency)  arises  from  the  employment 
of  the  agent  in  a  particular  business,  it  is  in  a  like  manner 
deemed  to  be  limited  to  that  particular  business.  And  the 
anthority  must  be  implied  from  facts  which  have  occurred  in 
the  course  of  such  employment,  and  not  from  mere  argument 
as  to  the  utility  and  propriety  of  the  agent  possessing  it  If 
it  arises  from  an  authority  to  do  a  single  or  particular  act  die 
agency  is  limited  to  the  appropriate  means  to  accomplish 
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that  very  act  and  the  agency  staps  there.     Story  ou  Agency, 
106. 

An  authority  to  bny  and  sell  goods  does  not  confer  the  au- 
thority npon  the  agent  to  bind  the  principal  by  drawing  and 
indorsing  bills  and  notes.  The  rnle  of  law  in  such  cases  is 
that  90  agency  will  be  inferred  or  implied  nnless  there  be 
eo^)^  evidence  of  recognition  in  that  particular  case  or  in  sim« 
ilar  cases.  Conrtien  v.  Tonse,  1  Camp.  43;  Smith  v.  Gibson^ 
6  Blackford,  869;  Terry  v.  Fargo,  10  Johns.  114;  2  Starkie,  368. 

For  the  foregoing  reasons  tJie  judgment  of  the  court  below 
ia  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Wabash,   St.    Louis  and  Pacific   Railway 

Company 
V.     . 
John  A.  Lynch. 

1.  Plbadiko  spsoial  DAifAOBs.— special  damages  being  those  that  do 
not  necessarily  lesalt  from  the  violation  of  the  contract  complained  of,  must 
be  particnlarly  stated  in  the  declaration,  otherwise  they  can  not  be  recovered* 

2.  Common  carrier— Notice. — As  between  vendor  and  vendee  or  ship- 
per and  carrier,  where  the  article  is  desired  for  a  special  purpose,  that  fact 
shoold  be  communicated  to  the  vendor  or  carrier,  if  it  is  made  the  founda- 
tion of  special  damages  against  them  And  is  of  a  character  likely  to  afiect 
the  action  of  the  vendor  or  carrier. 

8.  Speciai«  damages  from  dei«at  in  DiBLiVERT.--Wh6re  it  was  not 
alleged  in  the  declaration  nor  shown  by  the  evidence  that  appellant  wm 
notified  or  knew  that  appellee's  trees  which  had  been  received  to  be  shipp  'd, 
were  sold  and  were  to  be  delivered  on  a  certain  day,  and  appellant  did  not 
nndertake  to  deliver  the  trees  upon  any  certain  day.  Held^  that  it  was  not 
proper  for  the  jury,  in  arriving  at  their  verdict,  to  take  into  consideration 
the  sale  of  the  trees  by  appellee  and  that  they  were  to  be  delivered  on  a  cer- 
tain day,  and  that  appellant  should  not  hs  charged  with  diimages  arising 
from  its  failure  to  have  the  trees  at  their  designation  on  or  before  that  day. 

4.  Measure  of  DAMAOEs.—The  measure  of  damages  in  this  case  would 
be  the  difference  between  the  value  of  the  trees  if  they  had  been  delivered 
in  good  order  and  in  a  reasonable  time,  and  their  Viilue  in  the  damaged  con-* 
dition  they  were  in  at  the  time  of  delivery.  But  ns  the  evidence  phows 
there  was  no  market  value  for  the  trees  at  the  place  of  delivery,  it  is  proper 
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for  the  juzy  U>  consider  the  original  cost  of  the  trees  at  the  place  of  shipment 
and  the  frei^rht  paid  by  appellee,  and  the  difference  between  that  amount 
and  the  sam  received  by  appellee,  deducting  from  the  sum  so  receiyed  the 
expense  of  appellee,  including  his  time  in  disposing  of  the  trees,  would  be 
the  damage. 

Appeal  from  the  Circnit  Court  of  Crawford  connty;  the 
Hon.  WiLLTAM  P.  Jones,  Judge,  presiding.  Opinion  filed 
April  13,  1883. 

Mr.  Samuel  P.  Whebleb,  for  appellant;  that  unless  the 
carrier  is  notified  that  goods  delivered  for  transportation  have 
been  sold  at  an  advantageous  price  provided  they  are  deliv- 
ered by  a  certain  time,  and  with  such  notice,  undertakes  to 
carry  and  deliver  them,  the  carrier  is  not  liable  for  loss  sus- 
tained by  reason  of  negligently  failing  to  deliver  in  time, 
cited  Hatcliinson  on  Carriers,  §§  772,  778;  L  C.  R.  R  Co.  v. 
Cobb,  64  III.  141 ;  C.  B.  &  Q.  R  R  Co.  v.  Hale,  83  Dl.  360. 

The  damages  claimed  can  only  be  recovered  by  being  par- 
ticularly stated  in  the  declaration:  Olmstead  v.  Burke,  25  III. 
86;  Adams  v.  Gardner,  78  111.  568. 

Mr.  J.  C.  Olwin  and  Messrs.  Pasksb  &  Cbowley,  for  ap- 
pellee; that  appellee  would  not  be  bound  unless  he  understood 
the  conditions  in  the  bill  of  lading  and  expressly  assented 
thereto,  cited  Merchant's  Despatch  Trans.  Co.  v.  Theilbar,  86 
111.  71;  R  S.  p.  813,  §  33,  p..268,  §  1. 

Parties  can  not  by  express  contract  stipulate  against  the 
consequence  of  their  own  negligence  or  willful  default:  G.  B. 
&  Q.  R  R  Co.  V.  Hale,  2  Bradwell,  160;  Hutchinson  on  Car- 
riers, §§  262,  263. 

As  to  th9  measure  of  damages:  Kedfield  on  Bailments, 
§§  29-32. 

Casey,  J.  Tliis  was  an  action  of  assumpsit  brought  by  ap- 
pellee to  recover  damages  resulting  to  him  because  of  the  n^- 
ligonce  of  appellant  in  not  delivering  a  box  of  fruit  trees  in 
a  reasonable  time  after  shipment  The  general  issue  was  filed 
to  the  declaration. 
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On  the  trial  it  appeared  that  appellant  receired  the  box  of 
trees  at  Vincennes,  Indiana,  on  the  2d  of  November,  1881,  to 
be  delivered  to  appellee  at  West  York,  Illinois;  that  appellee 
had  paid  for  the  trees  at  Yincennes  $170.67,  and  that  he  paid 
$3.95  freight;  that  appellee  had  before  that  time  sold  the  trees 
to  varioiu^  persons  in  the  neighborhood  of  West  York  for  the 
snni  of  $375,  to  be  delivered  at  that  place  on  tlie  4th  of  No- 
vember, 1881,  and  that  the  purchasers  were  there  on  that  day 
to  receive  and  pay  for  their  trees;  that  the  trees  were  not  de- 
livered at  West  York  by  appellant  nntil  the  7th  of  the  same 
month,  and  when  delivered  thej  were  in  a  damaged  condition. 
Appellee  received  them,  and  after  considerable  labor  and  ex- 
pense amounting  to  $25,  sold  them  for  $182  or  $184. 

These  are  substantially  the  facts  in  the  case.  The  cause 
was  submitted  to  a  jury  and  resulted  in  a  verdict  against  ap- 
pellant for  the  sum  of  $156.70.  A  motion  for  a  new  trial  was 
entered  and  refused. 

The  only  question  in  the  case  is  as  to  the  measure  of  dam- 
ages. In  the  declaration  no  special  damages  are  averred 
or  claimed.  It  is  not  alleged  in  the  declaration  or  shown  by 
the  evidence  that  appellant  had  been  notified  or  knew  that 
the  trees  had  been  sold  and  were  to  be  delivered  on  a  certain 
day.  Neither  did  appellant  undertake  to  deliver  the  trees  by 
the  4th  day  of  November  or  any  other  certain  day.  In  arriv- 
ing at  their  verdict  the  jury  took  into  consideration  the  fact 
of  the  sale  of  the  trees  by  appellee  and  that  they  were  to  be  de- 
livered on  a  certain  day,  and  that  appellant  should  be  charged 
with  the  damaores  arising:  from  its  failure  to  have  the  trees  at 
West  York  on  or  before  that  day.    This  was  erroneous. 

In  Olmstead  v.  Burke,  25  111.  86,  the  Supreme  Court  said 
substantially:  ^^  In  an  action  for  a  breach  of  contract  where  no 
special  damages  are  stated  in  the  declaration,  the  plaintiff's 
recovery  is  limited  to  such  damages  as  naturally  arise  from 
the  breach  complained  of.  Specia}  damages  being  those  that 
do  not  necessarily  result  from  the  violation  of  the  contract 
complained  of,  must  be  particularly  stated  in  the  declaration, 
otherwise  thev  can  not-  be  recovered." 

The  rule  undoubtedly  is  as  between  vendor  and  vendee  or 
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shipper  and  carrier;  that  where  the  article  is  desired  for  a  spe- 
cial purpose,  that  fact  should  be  communicated  to  the  vendor 
or  carrier,  if  it  is  made  the  foundation  of  special  damages 
against  theni  and  is  of  a  character  likely  to  affect  the  action  of 
the  vendor  or  carrier.    0.  B.  &  Q.  R.  E.  Co.  v.  Hale,  83  111.  360. 

The  jury  were  not  warranted  in  considering  the  fact  that 
appellee  had  sold  tiie  trees  for  $375  to  be  delivered  on  a 
certain  day,  because  it  was  not  so  averred  in  the  declaration, 
and  not  shown  by  the  evidence  that  appellant  had  any  notice 
of  such  sale  or  day  of  delivery.  Such  damages  are  special. 
They  do  not  necessarily  follow  as  a  result  from  a  failure  to 
comply  with  the  contnict.  Priestly  v.,  N",  I.  &  C.  R.  B 
Co.  26  III.  206;  Frazer  v.  Smith,  60  111.  146;  L  C.  R  R  Co! 
V.  Cobb,  64  III.  128;  Griffin  v.  Culver,  16  N.  Y.  489;  Sedg- 
wick  on  the  Measure  of:  Damages,  81  and  note. 

The  sixth  instruction  given  on  the  part  of  appellee  was  cal- 
culated to  mislead  the  jury. 

It  may  have  been  supposed  that  by  the  terms  apt  time  was 
intended  to  mean  the  day  the  trees  were  to  be  delivered  by 
appellee  to  the  purchasers. 

The  sixth  instruction  ofiered  by  appellant  was  properly  re- 
fused by  the  court  The  trees  were  not  lost^  and  therefore  the 
condition  in  the  bill  of  lading  to  which  reference  is  made  does 
not  apply.  The  measure  of  damages  in  this  case  as  the  dec- 
laration and  evidence  now  is,  would  be  the  difference  between 
the  value  of  the  trees  if  they  liad  been  delivered  in  good  order 
and  in  a  reasonable  time  and  their  value  in  the  damaged  con- 
dition they  were  in  at  the  time  of  delivery.  But  inasmuch  as 
the  evidence  shows  that  there  was  no  market  value  for  such 
trees  at  West  York,  the  place  of  delivery,  in  estimating  the 
damages  it  is  proper  for  the  jury  to  consider  the  original  cost 
of  the  trees  atVincennes  and  the  freight  paid  by  the  appellee, 
and  the  difference  between  that  amount  and  the  sum  received 
by  appellee,  deducting  from  the  sum  so  received  the  expense 
of  appellee,  including  bis  time  in  disposing  of  the  trees, 
would  be  the  damage. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 

remanded.  ,-»  ,       ,  ,  , 

Keversed  and  remanded. 
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The  St.  Lottis  Bolt  and  Ibon  Compaky 

V. 

William  Bubke. 

1.  .  Master  and  bsuvant— Nsoligbncb. — Where  appellee,  an  em- 
ploye  of  appellant,  was  directed  to  perform  certain  work  without  directions 
as  to  the  manner  of  performing  the  service,  and  he  of  his  own  will  and  in-- 
clination  selected  a  mode  that  was  dangerous  when  there  was  a  way  and 
a  better  way  in  which  to  do  the  work  without  danger  of  iig'uiy.  Held,  that 
he  did  not  use  ordinary  care  and  prudence  and  can  not  recover.  Appellant 
can  not  be  held  liable  for  the  voluntary  acts  of  appellee  by  which  he  was  in- 
jured. 

2.  Eytdekob — ^LiABiLiTT. — ^As  to  the  averme^it  that  appellant  caused^ 
and  negligently  permitted  the  railroad  company  to  suddenly  attach  a  loco- 
motive, etc.,  as  the  evidence  shows  that  the  coal  cars  were  dumped  in  the 
morning,  and  after  being  dumped  appellant  had  no  control  over  them,  and 
the  accident  happened  in  the  afternoon,  appellant  can  not  be  held  responsi- 
ble for  the  action  of  the  railroad  company  with  which  it  had  nothing  to  do. 

Appeal  from  the  Oircait  Court  of  St.  Clair  county;  the; 
Hon.  William  H.  Snydjsb,  Judge,  presiding.  Opinion  filed 
April  13,  1883. 

Mr.  Marshall  W.  Wsib,  for  appellant;  that  one  defendant 
can  not  he  made  liable  for  an  injury  occasioned  by  another 
unless  they  act  in  concert,  cited  Yeazel  y.  Alexander,  58  III., 
254;  C.  &.  N.  W.  R  E,  Co.  y.  Scates,  90  111.  586;  Phillip 
V.  Dickerson,  85  111.  11. 

As  to  the  burden  of  proof  and  the  rule  of  coraparatiye  neg- 
ligence: I.  &  St,  L.  R  R  Co.  y.  Eyans,  88  111.  63;  C.  B.  &Q., 
R  R  Co.  y.  Sykes,  96  111.  162;  C.  &  N.  W.  R  R  Co.  y.  Bfiss,, 
6  Bradwell,  411. 

If  one  knowingly  exposes  himself  to  danger  which  can  be 
readily  ayoided,  and  thereby  sustains  an  injury,  he  must  at- 
tribute it  to  hia  own  negligence:  City  of  Blooraington  v.* 
Read,  2  Bradwell,  542;  Chicago  &  Tomah  R  R  Co.  y.  Sim:, 
mons,  11  Bradwell,  147.  ; 

A  yerdict  manifestly  against  the  weight  ,of  eyidence  will. 
be  reversed :  Reynolds  y.  Lambert,  69  111.  495;  L  C.  R  R  Co. 
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V.  Chambere,  71  111.  519;  Chicago  v.  Lavelle,  83  III.  482; 
Stanberry  v.  Moore,  56  ILL  472;  Q.  A.  &  St.  L.  R  IL  Go.  v. 
Wellhoener,  72  lU.  60. 

Bfessro.  6.  &  O.  A.  Koerneb,  for  appellee. 

Caset,  J.  Appellee  brought  Bnit  against  appellant  and  the 
St  Louis,  Alton  and  Terre  Hante  Eailroad  Company  in  the 
Circuit  Court  of  St  Clair  county. 

The  declaration  contains  three  counts.  The  first  count 
charges  that  tlie  defendants  so  carelessly,  negligently  and  im- 
properly managed  and  operated  a  locomotive  and  train  of  cars» 
the  property  of  the  railroad  company  and  controlled  by  the 
defendants,  that  said  train  was  driven  against  the  person  of 
plaintiff,  who  was  then  and  there  exercising  due  care  and  cau- 
tion, by  reason  whereof  he  was  injured,  eta  The  second 
count  charges  that  the  plaintiff  was  in  tlie  employ  of  appellant 
and  on  its  pi'emises;  that  the  railroad  company  was  the  owner  of 
the  train  of  cars;  that  appellant  negligently  directed  the  rail- 
road company  to  propel  said  train  over  the  place  where  the 
plaintiff  was  at  work,  and  the  railroad  company  did  so  negli- 
gently propel  the  train  without  notice  or  signal  to  the  plaint- 
iff, by  reason  whereof,  etc.  The  third  count  charges  that  the 
plaintiff  was  in  tlie  employ  of  appellant  and  was  exercising 
due  care;  that  the  railroad  company  was  the  owner  of  the  train 
of  cars,  which  train  was  then  on  appellant's  premises;  that 
plaintiff  was  ordered  by  appellant  to  go  under  the  train  (no 
locomotive  being  then  attached)  and  clean  off  the  track  on 
which  the  train  was  standing,  and  while  so  engaged  appellant 
caused  and  negligently  permitted  without  signal  or  warning 
to  plaintiff,  the  railroad  company  to  suddenly  attach  a  locomo- 
tive to  the  cars  and  move  the  train^  by  reason  whereof  the 
plaintiff  was  injured^  etc 

At  the  September  term  of  the  circuit  court,  1881,  the 
cause  was  tried  by  a  jury  and  a  verdict  rendered  finding  tlie 
St  Louis,  Alton  and  Terre  Haute  Ilailroad  Company  not  guilty 
and  assessing  damages  against  appellant  at  the  sum  of  $1,000. 
A  motion  for  a  new  trial  was  interposed  by  appellant  which 
was  allowed  by  the  court 
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The  cause  was  again  snbmitted  to  a  jury  at  the  February 
term  of  said  conrt,  1862^  and  appellant  foand  guilty,  and  dam- 
ages assessed  at  $1,760.  A  motion  for  a  new  trial  was 
made  and  refnscd.  Exceptions  were  taken,  and  the  record  is 
brought  here  by  an  appeal. 

It  is  very  clear  that  the  evidence  does  not  sustain  the  aver- 
ments in  the  first  and  second  counts  in  the  declaration,  and 
the  only  question  for  the  determination  of  this  court  is,  does 
it  authorize  a  recovery  on  the  third  count? 

It  seems  appellant's  rolling  mill  was  connected  with  the 
railway  by  a  switch,  used  at  least  in  part  for  furnishing  coal 
to  appellant  The  switch  was  laid  near  to  the  furnace  of  the 
rolling  mill,  and  at  a  point  opposite  the  furnace  it  was  con- 
siderably above  the  ground.  Under,  the  switch,  or  railroad, 
at  that  point,  was  a  chute  extending  to  the  furnace.  The 
chute  was  above  the  ground  but  two  feet  below  the  railroad 
and  gradually  descended  to  the  ground  at  the  furnace.  Tlie 
coal  cars  were  pulled  or  pushed  or  backed  over  this  chute  and 
tlien  dumped  or  unloaded,  the  coal  falling  into  the  chute  on 
each  side  of  tiie  railway. 

Appellee  claimed  that  he  was  directed  by  the  foreman  of 
appellant  to  pass  the  coal  down  the  chute  to  the  furnace  and 
clear  the  railway  track;  that  in  doing  so  he  got  up  between  the 
coal  cars  then  standing  on  the  track  and  whild  so  situated  an 
engine  was  attached,  the  cars  moved  and  he  was  injured. 

It  is  certainly  not  at  all  clear  or  satisfactory  from  the 
evidence  that  appellee  was  instructed  to  remove  the  coal  or 
pass  it  down  the  chute.  He  alone  testifies  that  he  was  in* 
strueted  to  do  so,  while  the  superintendent  swears  positively 
that  he  did  not  direct  him  to  remove  the  coal,  but  that  he  did 
direct  him  to  screen  the  scales,  the  scales  being  situated  some 
distance  from  the  coal  in  question.  The  statement  of  the  su- 
perintendent is  corroborated  by  the  testimony  of  the  assistant 
foreman.  If  it  is  true  that  appellee  was  directed  by  the  super- 
intendent of  appellant  to  screen  the  scales,  and  that  instead  of 
doing  BO  he  was  removing  the  coal  and  was  injured,  there 
could  be  no  recovery  in  this  case,  because  he  was  acting  in 
violation  of  the  directions  of  appellant  when  injured.    But 
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takinpr  the  position  that  the  statements  of  appellee  are  true, 
or  that  it  was  a  question  for  the  jury  to  determine  from  the 
evidence,  still  is  appellee  entitled  to  recover  in  this  action? 

A  material  averment  in  the  third  count  of  the  declaration 
is,  that  appellee  was  ordered  by  appellant  to  go  under  the 
train  (no  lo(K)motive  being  then  thereto  attached)  and  clean 
off  the  track  upon  which  tlie  train  was  standing. 

There  is  no  pretense  even  bv  appellee  himself  in  his  testi- 
mony that  he  was  ordered  or  directed  to  go  under  the  cars  and 
clean  the  track.  Neither  is  there  any  testimony  showing  that 
it  was  necessaiy  to  go  under  the  cars  or  to  get  between  the  cars 
to  clean  the  track.  Appellee  states  he  was  directed  to  remove 
the  coal.  He  selected  his  own  mode  of  doing  so.  By  pulling 
the  coal  down  the  chute  lyider  the  railway  he  would  not  have 
been  exposed  to  danger,  and  the  testimony  shows  that  was  the 
proper  mode  of  removing  the  coal  from  under  the  track.  He 
vo  I  nn tarily  exposed  himself  to  a  danger  that  he  knew,  or  by  rea- 
sonable attention  or  the  exercise  of  ordinary  prudence  might, 
have  known,  and  he  thereby  assumed  all  the  risks  and  can  not 
recover  for  any  injury  resulting  from  his  own  act  Chicago. 
&  Tomah  R.  R.  Co.  v.  Simmon,  11  Bradwell,  147. 

To  recover  in  this  action  appellee  must  have  exercised  ordi- 
nary care  and  prudence.  If  he  was  directed  to  perform  cer- 
tain work  without  directions  as  to  t)ie  manner  of  performing 
the  service,  and  he  of  his  own  will  and  inclination  selected, 
that  mode  that  was  dangerous,  and  was  thereby  injured  when 
there  was  a  way  and  a  better  way  in .  which  to  do  the  work 
without  danger  of  injury,  that  would  not  be  ordinary  care  or 
prudence,  and  he  ought  not  to  recover.  The  appellant  can 
not  be  held  responsible  for  the  voluntary  acts  of  appellee  by 
which  he  was  injured.      .  . 

.  Appellee  must  himself  use  due  care  and  caution  to  avoid  in- 
jury.   Pennsylvania  Co.  v.  Lynch,  90  111.  384. 

No  reference  to  authorities  is  necessary  to  sustain  this  point 
or  that  the  exercise  of  due  care  and  caution  is  a  matter  to  be 
shown  by  th^  party  seeking  to  recover. 

It  is  further  averred  in  the  said  third  count  that  appellant 
caused  and  negligently  permitted  the  railroad  company  to  sud- 
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denly  attach  a  locomotive  to  the  cars  without  signal  or  warn- 
ing to  appellee  and  move  the  train,  by  reason  whereof  he  was 
injured,  etc.  It  does  not  appear  from  the  evidence  that  appel- 
lant had  any  control  over  the  engine  and  cars  of  the  railroad 
company '%t  the  ti  me  of  the  accident  Indeed,  the  only  evidence 
in  the  record  on  that  snbject  shows  that  appellant  had  no  con- 
trol whatever  over  the  cars  of  the  railroad  company  at  the  time 
of  the  accident  The  evidence  shows  that  the  coal  cars  were 
damped  in  the  morning  (the  accident  happened  in  the  after- 
noon), and  after  being  damped  appellant  had  no  control  over 
them.  And  neither  is  there  any  evidence  in  the  record  that 
appellant  attempted  to  control  the  cars  in  qaestion. 

Appellant  could  not  be  held  responsible  for  the  action  of  the 
railway  company  with  which  it  had  nothing  to  do*  0.  &  N. 
W.R.RCO.  V.  8cates,90  HI.  586;  Phillips  v.  Diekerson,  85 
III.  11;  Teazle  v.  Alexander,  58  111.  254. 

For  the  foregoing  reasons  we  think  the  judgment  of  the  cir- 
cuit court  should  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


The  Beauooxjp  Coal  Cohpakt 

V. 

America  J.  Cooper. 

'    1.    Mnrnro  act,  failxtbs  of  agent  to  comply  with  statutory  pro- 
vision, CAN  NOT   RECOVBB  FOR   INJURY  CAUSED  THEREBY.— Where  de- 

oeaaed  was  the  agent  of  appellant,  an  owner  of  a  ooal  mine,  and  was  en- 
gaged in  ggperintending  the  mining  of  coal,  and  aa  such  agent,  failed  to 
put  catches  on  the  brake  and  thus  comply  with  the  statutory  duty  imposed 
upon  an  owner,  agent  or  operator  of  a  ooal  mine  by  the  sixth  section  of  the 
act  of  1879,  for  the  safety  of  persons  employed  in  a  ooal  mine,  and  in  oonse* 
qaence  of  sach  faflore  was  killed.  Held,  that  his  widow  and  heirs  can  not 
jreoover  damages  from  the  owner  because  of  his  death.  Deceased  was  ap- 
pellant's agent,  and  it  was  as  much  his  duty  as  that  of  appellant  to  place 
catches  on  the  brake,  and  in  failing  to  do  so,  they  failed  to  comply  with 
the  provisions  of  the  statute  and  are  in  pari  delicto,  and  the  maxim  that  no 
jnan  diall  take  advantage  of  his  own  wrong  applies. 
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Appeal  from  the  Oircait  Court  of  Ferrj  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.  Opinion  filed  April  13, 
1888. 

Mr.  Chablbs  W.  Thomas,  for  appellant;  that  the  master  is 
not  liable  where  the  servant  neglects  to  perform  his  duty  and 
is  tberebj  injured,  cited  I.  0.  R  R  Co.  v.  Jewell,  46  IlL  99. 

The  belief  or  finding  of  the  jury  must  be  based  upon  evi* 
dence:  City  of  Freeport  ▼.  Isbell,  83  III.  443. 

Mr.  R.  M.  Datis  and  Mr.  Lkwis  Hammaok,  for  appellees; 
cited  K  S.  Chap.  93,  §  14;  R  &  Chap.  70,  §  1;  Chicago  & 
R  L  R  R  Oa  y.  Morris,  26  HL  403. 

At  common  law  members  of  corporations  were  not  com- 
petent witnesses  on  behalf  of  their  corporations;  Angell  and 
Ames  on  Corporations,  §§  652--660. 

The  law,  with  a  view  to  the  evidence,  regards  the  real  party 
in  interest:  McCoy  v.  The  People,  71  III.  113;  OreenL  oa  £v. 
§383. 

Casey,  J.  This  was  an  action  on  the  case  brought  by  the 
widow  and  heirs  of  James  M.  Cooper,  deceased,  against  ap- 
))e]lant. 

The  first  oopnt  of  the  amended  declaration  was  filed  to  the 
May  term,  1882,  of  the  Perry  Circuit  Court,  and  sets  out 
that  James  M.  Cooper,  the  deceased,  was,  on  the  22d  day  of 
May,  1881,  and  long  prior  thereto  had  been,  in  the  employ 
of  defendant  in  and  about  the  operation  of  its  coal  mine, 
which  was  operated  through  a  shaft  That  a  certain  cage  of 
defendant  was  lowered  into  and  hoisted  out  of  said  mine 
and  was  furnished  with  guides  which  worked  upon  slides 
in  said  shaft,  and  was  so  lowered  and  hoisted  by  means  of  a 
cable  attached  to  said  cage  and  passed  over  a.  pulley  at  the  top 
of  the  shaft  and  thence  to  a  drum  to  which  the  other  end  of 
the  cable  was  fastened,  and  the  drum  was  operated  by  a  steam 
engine  run  by  defendant's  servants.  Tliat  it  was  defendant's 
duty  to  provide  safe  machinery,  and  to  attach  to  said  drum  a 
good  and  sufficient  brake,  and  to  furnish  the  cage  with  spring 
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catches  to  prevent  the  conseqnence  of  the  breaking  of  the 
cable,  or  the  disconnecting  of  the  machtnerj,  as  provided  bj 
the  act  entitled  ^^  An  act  to  provide  for  the  health  and  safety 
of  persons  employed  in  coal  mines,"  approved  May  28,  1879, 
in  force  Jnly  1,  1879.  Tet  the  defendant,  disregarding  its 
dnty  imposed  npon  it  by  said  act,  willfnlly  violated  section 
six  of  said  act,  and  negligently,  carelessly  and  willfnlly  neg- 
lected and  failed  to  have  a  good  and  sufficient  brake  attached 
to  said  drnm,  and  to  fni'nish  the  said  cage  with  spring  catches 
as  required  by  law.  That  it  was  Cooper's  dnty  on  the  22d 
day  of  May,  1881,  as  a  servant  of  defendant,  to  descend  throngh 
the  shaft  into  the  mine  in  the  said  cage,  and  while  he  was  so 
descending,  using  dne  care  and  diligence,  the  said  cable  broke, 
and  by  reason  of  the  willful  and  negligent  failnre  of  defend- 
ant to  provide  the  said  brake  and  catches,  the  said  cage  fell 
to  the  bottom  of  said  mine,  and  Cooper  was  thereby  killed. 
The  declaration  then  shows  the  relation  of  plaintiff  to  the  de- 
ceased and  alleges  that  he  was  their  only  means  of  support 

The  second  and  third  oonnts  of  the  declaration  do  not  differ 
in  any  material  respect  from  the  first  count. 

A  demurrer  was  sustained  to  the  fourth  connt  in  the  decla- 
ration. The  damages  were  laid  at  $10,000.  To  the  declara- 
tion appellant  filed  two  special  pleas,  as  follows: 

Tlie  first  plea  as  amended  sets  np  that  Ci>oper  at  the  time 
of  his  death  was,  and  for,  to  wit,  six  months  before,  had  been 
the  agent  of  defendant,  having  the  care  and  management  of 
the  said  coal  mines,  and  it  became  and  was  his  duty  as  such 
agent  to  attach  the  said  catches  and  brake,  and  that  he  had, 
before  his  death,  sufficient  time,  means  and  power  to  do  so; 
and  that  Cooper,  notwithstanding  all  this,  failed  and  neglected 
to  discharge  his  dnty  in  the  premises,  and  by  means  of  his 
said  failure  and  negligonce.was  killed;  without  this,  that  said 
Cooper  was  killed  by  reason  of  any  default  or  any  negligence 
of  the  defendant 

The  second  plea  sets  np  that  Cooper,  at  the  time  of  his 
death  and  for,  to  wit,  six  months  theretotbre,  was  the  servant 
of  defendant  employed  by  it  to  operate  the  said  coal  mine, 
whose  duty  it  was,  in  pursuance  of  eaid  employment,  to  op- 
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erate  said  mine,  and  to  attach  the  said  spring  catches  to  the 
said  ca^,  and  the  brake  to  the  said  dram,  and  who  had  be- 
fore his  death  sniBcient  time,  means  and  power  so  to  do,  and 
that  he  failed  and  neglected  to  do  these  things,  and  was  killed 

i  by  his  own  negligence,  withoat  this,  that  Cooper  was  killed 

•by  reason  of  any  default  or  negligence  of  defendant 

Issae  was  joined  on  these, pleas;  the  cause  was  submitted 
to  a  jury,  and  verdict  and  judgment  in  favor  of  appellees  for 
the  sum  of  five  thousand  dollars.  A  motion  for  a  new  trial 
was  interposed,  and  refused  by  the  court 

The  suit  is  brought  to  recover  because  of  the  failure  on  the 
part  of  appellant  to  comply  with  the  provisions  of  the  law  of 

•  1879,  entitled  ^^  An  act  providing  for  the  safety  of  persons  em- 
ployed in  coal  mines."  The  sixth  section  of  that  act  among 
other  things,  provides  that  the  owner,  agent  or  operator  #f 
every  coal  mine  operated  by  shaft,  shall  provide  safe  means  of 

-hoisting  and  lowering  persons  in  a  cage  covered  with  boiler 
iron        «        «        «        and  such  cage  shall  be  furnished 

-with  guides  to  conduct  it  on  slides  through  such  shaft,  with  a 
sufficient  brake  on  every  drum  to  prevent  an  accident  in  case 

-of  the  giving  out  or  breaking  of  the  machinery;  and  such 
cage  shall  be  furnished  with  spring  catches,  intended  and  pro- 
vided as  far  as  possible,  to  prevent  injuries  resulting  from  the 

'  breaking  of  the  cable,  eta 

In  the  third  section  of  the  act  it  is  provided  that  the  term 
owner,  as  used  in  this  act,  shall  mean  the  immediate  propri- 
etor, lessee  or  occupant  of  any  coal  mine  or  any  part  thereof, 
and  the  term  agent  shall  moan  any  person  having,  on  behalf 
of  the  owner,  the  care  or  management  of  any  coal  mine,  or 
any  part  thereof. 

It  will  be  seen  that  in  the  declaration  it  is  alleged  that  ap« 
pellant  failed  to  furnish  the  brake  and  catches  provided  for  in 
the  statute;  that  the  cable  broke  while  Cooper  was  descending 
into  the  mine,  tlie  cage  fell  and  he  was  killed  by  the  iUl. 
This  is  admitted  by  the  pleas. 

The  testimony  shows  that  Cooper  was  the  pit  boss;  that  he 
had  charge  of  the  mine  and  represented  the  appellant  in  min- 
ing coal;  that  he  had  charge  of  the  mining  of  coal  and  the 
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hoisting  apparatus;  that  it  was  his  daty,  imposed  by  the  stat- 
ute, to  see  that  catches  were  put  on  the  cages.  He  was  fur- 
nished with  the  necessary  means  by  appellant,  and  had  ample 
time  and  opportunity  to  do  so* 

Appellant  being  a  corporation  could  act  only  by  and  throngh 
its  officers  and  agents.  From  the  evidence  in  the  record  there 
:Can  be  no  doubt  that  Cooper,  at  the  time  of  the  accident,  was 
the  agent  of  appellant  within  the  true  scope  and  meaning  of 
section  three  of  the  act  above  referred  to,  aitd  that  he  had 
charge  of  that  part  of  the  mine  and  machinery  when  the  ac- 
cident happened.  If  he  was  such  agent  of  appellant,  and  had 
charge  of  the  hoisting  apparatus  connected  with  the  mine,  it 
was  a  duty  the  statute  explicitly  required  of  him  to  place 
catches  on  the  cages.  Under  the  statute  it  is  alike  the  duty  of 
the  "  owner  "  and  the  "  agent "  to  do  so. 

In  this  case,  perhaps,  more  the  duty  of  the  agent;  because, 
as  I  have  said,  the  corporation  can  act  only  through  its  agents. 
There  was  a  failure  on  the  part  both  of  appellant  and  the 
deceased  to  put  the  catches  on  the  cage,  as  required  by  the 
Btatute,  and  both,  to  say  the  least,  were  equally  culpable  and 
g^uilty  of  a  willful  omission  of  duty.  Appellees  in  this  suit 
occupy  the  same  position  as  the  deceased  would  if  he  had 
simply  been  injured  or  wounded  by  the  fall,  and  had  brought 
this  action  to  recover  damages  for  the  injury.  They  can 
occupy  no  different  or  better  position,  and  if  he  could  not 
recover,  it  must  b^  admitted  that  his  representatives  can  not 
recover  in  this  action  on  the  evidence  as  it  appears  in  the 
record. 

The  fourteenth  section  of  the  act  above  referred  to  provides 
that  for  any  injury  to  person  or  property  occasioned  by  any 
willful  violations  of  this  act,  or  willful  failure  to  comply  with 
«ny  of  its  provisions,  a  right  of  action. shall  accrue  to  the 
party  injured  for  any  damages  sustained  thereby;  and  in  case 
of  loss  of  life  by  reason  of  such  willful  violation  or  willful 
failure  as  aforesaid,  a  right  of  action  shall  accrue  to  the 
-i^idow,  etc. 

The  statute  proceeds  upon  the  theory  that  the  violation  or 
omission  of  duty  must  be  willful,  and  it  being  the  duty  of  the 
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^^  agent "  as  well  as  the  owner  to  place  oatchee  on  the  cage, 
they  are  equally  gailtj  of  willful  omission  of  duty  in  failing 
to  do  so,  and  are  equally  liable  to  prosecution  in  case  oi 
injury  arising  therefrom. 

Indeed,  if  this  accident  had  happened  to  one  not  an  agent, 
but  engaged  actually  in  mining  coal,  the  action  for  damages 
might  have  been  maintained  by  his  widow  and  children 
against  the  agent  or  owner  of  the  mine,  or  both  of  them,  be- 
cause of  a  willful  failnre  to  comply  with  the  provisions  of  the 
statute,  whereby  death  resulted. 

It  would  be  strange  that  the  widow  of  the  ^^  agent "  could 
maintain  an  action  against  the  owner  on  account  of  that,  which 
if  it  had  happened  to  another  person,  the  ageit  himself  would 
have  been  held  responsible.  We  think  the  position  assumed, 
that  the  statute  is  applicable  only  to  those  engaged  in  mining 
xsoal,  is  correct.  The  same  statute  defines  what,  for  the  pur- 
poses of  the  statute  itself,  shall  be  the  meaning  of  the  terms, 
owner  and  agent  In  this  case  the  deceased  was  the  agent  of 
appellant,  the  owner,  engaged  in  mining  coal,  or  it  may  be 
more  proper  to  say,  superintending  the  mining  of  coal.  He 
had  certain  duties  to  perform.  They  were  not  merely  such  da- 
ties  as  ordinary  diligence,  care  and  attention  would  indicate, 
but  they  were  specific  duties  expressly  required  by  the  statute. 

He  failed  to  comply  as  such  agent,  with  those  statutory  da« 
ties.     He  failed,  as  was  his  duty,  to  put  catches  on  the  cage. 

It  was  a  willful  failure  to  comply  with  tjie  law  in  force,  for 
the  benefit  of  miners,  and  because  of  such  failure  he  was  killed. 

Can  his  widow  and  heirs  recover  dama;;e8  from  the  "  owner" 
because  of  his  death,  when  the  death  was  the  result  of  his  own 
willful  neglect  to  place  catches  on  the  cage? 

The  plaintiff,  to  recover,  must  himself  have  complied  with 
the  provisions  of  the  statute,  connected  witli  the  duty  of  the 
defendant 

If  he  had  performed  the  duty  the  statute  in  express  terms 
imposed  upon  him,  he  would  have  avoided  the  damage.  Fail- 
ing to  do  so,  he  is  the  author  of  his  own  wrong.  Gregg  v.  Wy- 
man,  4  Gush.  386. 

It  is  a  well-settled  principle  of  law,  that  if  the  plaintiff  can 
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not  make  ont  his  claim  without  showing  an  illegal  act  on  his 
part,  he  can  not  maintain  his  action.  A  party  can  not  be  heard 
to  allege  his  own  illegal  act,  and  expect  a  recovery.  The  party 
who  seeks  redress,  must  come  into  conrt  with  clean  hands;  and 
an  action  which  reqnires  for  its  snpport  the  will  of  an  illegal 
act  can  not  be  maintained.    Whelen  v.  Russell,  17  Mass.  258. 

The  same' rule  will  apply  when  the  one  seeking  to  recover 
has  himself  willfully  failed,  or  omitted  to  perform  a  duty 
the  statute  has  expressly  devolved  upon  him,  when  that  failure 
or  omission  of  duty  was  the  direct  and  only  cause  of  the  in* 
jury  complained  of,  and  because  of  which  this  action  is  brought 
to  recover  damages. 

If  this  suit  had  been  brought  by  the  widow  and  heirs  of  an 
operative  in  the  mine,  upon  whom  no  statutory  duty  devolved, 
and  against  whom  no  willful  omission  of  dnty  could  be  alleged, 
quite  different  questions  would  arise. 

As  we  view  this  case,  the  deceased  was  the  agent  of  appel^ 
lant,  and  it  was  as  much  his  duty  as  that  of  the  owner  to  place 
catches  on  the  cage;  that  in  failing  to  do  so,  they  failed  to  com- 
ply with  the  provision  of  the  statute,  and  ^reinpari  delicto. 

The  fundamental  maxim  that  no  man  shall  take  advantage 
of  his  own  wrong,  applies  with  great  force  to  this  case. 

The  second  instruction  given  on  the  part  of  appellees  is  ob- 
jectionable. The  jury  in  arriving  at  the  verdict,  must  be  gov- 
erned by  the  evidence  projjerly  before  them.  City  of  Freeport 
V.  Hbell,  83  III.  443. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 

x^manded. 

Reversed  and  remanded. 
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^  V. 

The  People,  etc. 

1.     ReCOONTZANCE — ChANOB  op  venue — ^LlABnilTT  OF  SURETIES.— a 

county  judge  can  not  change  the  venue  in  a  criminal  cause  or  transfer  it  to 
the  circuit  court  of  his  own  volition,  because  an  attorney  for  the  defendant 
at  the  time  of  his  election  as  coilnty  judge.  Such  an  order  is  a  nullity,  and 
sureties  can  not  be  held  liable  for  a  failure  on  the  part  of  the  principal  to  ap- 
pear in  the  circuit  court,  for  their  contract  was  for  the  appearance  of  the 
defendant  in  the  county  court. 

2.  Practice — Recooni  stances. — Recognizances  must  be  prosecuted  in 
the  court  in  which  they  are  taken  or  acknowledged,  or  to  which  they  are 
l^  law  returned. 

8.  Construction  of  a  surett'b  liabilitt. — ^The  undertaking  of  a 
surety  is  construed  strictly,  and  can  not  be  enlarged  or  varied  by  judicial 
construction.  A  surety  is  not  held  beyond  the  precise  words  of  his  undertak- 
ing, and  in  case  of  doubt  as  to  his  liability,  the  doubt  is  generally,  if  not  unir 
versally,  solved  in  his  favor. 

Eebor  to  the  Circuit  Coart  of  Perry  coanty;  the  Hon. 
Aicos  Watts,  Jadge,  presiding.    Opinion  filed  April  13, 1883. 

Mr.  Daniel  Hay,  for  plaintiffs  in  error;  that  the  recogni- 
.zance  must  be  filed  and  become  a  record  before  a  forfeitare 
c^n  be  had  on  it,  cited  Bacon  v.  The  People,  14  111.  313;  Bay- 
sor  V.  The  People,  27  111.  194;  Noble  v.  The  People,  6  Gilm. 
.435;  Connor  v.  The  People,  20  111.  383. 

The  scire  facias  ie  regarded  as  both  process  and  declaration: 
Peacock  v.  The  People,  83  111.  331. 

Casey,  J.  This  was  a  proceeding  by  scire  facias  in  the  Cir- 
cuit  Court  of  Perry  county,  to  recover  on  a  forfeited  recogni- 
zance. 

The  record  shows  that  Robert  C.  Martin  was  indicted  at  the 
May  term,  1881,  of  said  court  for  an  assault  with  intent  to  in- 
flict a  bodily  injury.  The  defendant  was  required  to  give  bail 
in  the  sum  of  five  hundred  dollars.  That  the  clerk  of  the  dr- 
cnit  court  was  directed  to  certify  the  said  indictment  to  the 
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county  conrt  of  said  connty  for  procesR  and  trial,  which  was 
done.  That  a  capias  whb  issued  by  the  clerk  of  said  connty 
court  for  the  arrest  of  the  said  defendant,  directed  to  the  sheriff 
of  Washington  county,  which  was  duly  served,  and  the  defend- 
ant, with  the  plaintiffs  in  erroras  his  sureties,  entered  into  a 
recognizance  in  the  sum  of  five  hundred  dollars  for  his  appear- 
ance at  the  February  term  of  said  county  court,  1882. 

The  defendant  appeared  at  that  term  of  the  court,  when  it 
was  ordered,  that  ^^  the  judge  of  this  court  having  been  inter- 
ested as  an  attorney  in  the  case  prior  to  his  becoming  the 
judge  of  this  court,  doth  order  that  this  cause  be  transferred. 
to  the  Circuit  Court  of  Perry  connty  for  trial,  and  that  all  the 
papers  in  the  cause  be  sent  to  the  circuit  court" 

The  clerk  of  the  county  court  complied  with  the  order,  and 
the  papers,  including  the  said  recognizance,  were  transferred 
to  the  ofBce  of  the  clerk  of  the  circuit  court 

At  the  May  term,  1882,  of  the  said  circuit  court,  the  de* 
fendant  failed  to  appear,  and  a  default  was  taken  against  him 
and  his  sureties,  and  judgment  of  forfeiture  of  the  recogni- 
zance. A  writ  of  scire foGtas  was  issued  and  served  on  the 
plaintiffs  in  error  by  the  sheriff  of  Washington  county,  and 
returned  *^  not  found  "  as  to  the  defendant  in  the  indictment 
Upon  the  trial  of  the  cause,  at  the  October  term  of  said  court, 
1882,  the  plaintiffs  in  error  appeared  and  filed  a  general  de- 
mnrrer  to  the  writ  of  scire  facias^  which  was  overruled  by  the 
court  They  then  filed  a  plea  oi  nul  tiel  record^  upon  which 
there  was  a  trial  and  judgment  against  the  plaintiffs  in  error 
lor  the  penalty  named  in  the  bond,  and  the  costs.  Exceptions 
to  the  ruling  of  the  court  were  taken,  and  the  case  is  brought 
to  this  court  by  a  writ  of  error. 

The  main  question,  ahd  the  one  that  goes  to  the  foundation 
of  the  proceeding,  is.  Did  the  circuit  conrt  have  or  obtain 
jurisdiction  of  the  cause  of  action  f  . 

It  is  dear  that  the  circuit  court  had  the  power,  uqder  the 
statute,  to  direct  that  the  indictment  be  certified  to  the 
county  court  *^for  process  and  trial."  When  that  was  done, 
the  county  conrt  obtained  jurisdiction  to  hear  and  determine 
the  cause.     The  circuit  court  could  be  invested  with  juris- 
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diction  of  the  can.se  by  virtue  of  some  provieioa  of  the  statute^ 
The  county  court,  so  far  as  thie  character  of  actions  is  con- 
cerned, 10  a  court  of  limited  jurisdiction,  and  has  no  power 
except  that  which  is  expressly  j^ven  by  the  statute.  The  rec- 
ognizance was  for  the  appearance  of  the  defendant  in  the 
connty  c<)urt  ♦  ♦  *  ♦  and  there  to  remain  until  the 
final  sentence  or  order  of  the  court  It  may  be  claimed  in 
this  case  that  the  order  transferring  this  cause  to  the  circuit 
court  was  the  final  order  of  the  county  court,  and  this  would 
be  so  if  there  was  any  power  in  the  county  court  to  make 
such  an  order  upon  such  a  state  of  facts.  If  there  was  no  such 
power,  then  the  order  was  a  nullity.  It  was  extra  judicial. 
The  plaintiffs  in  error  were  under  no  legal  obligations  to  have 
the  defendant  in  the  circuit  nnless  it  was  so  ^*  nominated  in 
the  bond,'^or  unless  the  county  court  had  the  statutory  au- 
thority to  make  tlie  transfer*  The  statute  provides  for  trans- 
fierring  causes  from  the  county  to  the  circuit  court  in  cer- 
tain cases.  It  may  be  done  in  civil  cases  when  the  county 
judge  of  any  connty  is  interested  in  the  estate  of  any  deceased 
person.  *  *  *  *  Such  facts  shall  be  entered  of  record  in 
said  conrt,  and  the  case  certified  to  the  circuit  court  If  the 
county  judge  shall  be  interested  as  a  creditor,  no  change  need 
be  made  except  as  to  his  claim.  The  venue  may  be  changed 
npon  the  application  of  the  defendant  when  it  is  sufficiently 
made  to  appear  that  he  will  not  receive  a  fair  and  impartial 
trial  in  the  court  where  the  cause  is  pending,  because  of  Uie  prej- 
udice of  the  jndge  or  the  inhabitants  of  the  county.  In  such 
cases  the  venae  may  be  changed  to  some  other  court  of  record 
in  the  same  county^  or  some  other  convenient  county  to  which 
there  is  no  valid  objection. 

We  have  been  wholly  unable  to  find  any  provision  of  the 
statute  authorizing  a  connty  judge  to  change  the  venue  in  • 
criminal  cause  or  transfer  it  to  the  circuit  conrt  of  his  own 
volition)  because  an  attorney  for  the  defendant  at  the  time  of 
his  election  as  county  judge. 

If  this  view  is  correct,  and  there  was  no  authority  npon  tfa« 
part  of  the  county  court  to  make  such  transfer  of  die  cause 
to  the  circuit  court,  it  follows  that  the  sureties  could  not  b« 
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held  responsible  for  his  appearance  in  that  coart,  and  there 
woald  be  no  liability  if  he  failed  to  appear. 

As  before  stated,  tlieir  contract  was  for  the  appearance  of 
the  defendant  in  the  county  conrt  The  record  shows  that 
the  defendant  did  appear  in  the  coanty  court. 

The  measure  of  the  liability  of  sureties  is  fixed  by  the 
terms  of  tlie  instrument  that  they  sign.  Such  undertaking 
can  not  be  enlarged  or  varied  by  judicial  construction.  Mix 
V.  Singleton,  86  111.  194. 

The  undertaking  of  a  surety  is  construed  strictly;  his  lia- 
bility will  not  be  extended  by  implication.  The  People  v. 
Tompkins,  74  111.  482;  Myers  v.  First  Nat  Bank  of  Fairbnry, 
78  111.  257. 

The  surety  is  not  held  beyond  the  precise  words  of  his  un- 
dertaking.   Davis  V.  The  People,  1  Oilm.  409. 

In  case  of  doubt  as  to  the  liability  of  the  surety,  the  doubt 
is  generally,  if  not  universally,  solved  in  his  favor.  StuU  v. 
Hance,  62  111.  52. 

It  is  a  universal  rule  that  recognizances  must  be  prosecuted 
in  the  court  in  which  they  are  taken  or  acknowledged,  or  to 
which  they  are  by  law  returned.  Grossman  v.  The  People,  8 
Gilm.  351;  Commonwealth  v.  Downey,  9  Mass.  520;  1  Saun- 
ders, 98;  Commonwealth  v.  Daggett,  16  Mass.  447. 

We  do  not  consider  it  necessary  or  useful  to  discuss  other 
objections  that  were  made  on  the  hearing  of  the  cause  in  the 
circuit  court  We  think  the  county  court  had  no  power,  on 
the  case  stated,  to  transfer  the  cause  to  the  circuit  court,  and 
that  the  sureties  can  not  be  held  liable  for  a  failure  on  the 
part  of  their  principal  to  appear  in  the  circuit  court  The 
judgment  of  the  circuit  court  ia  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Mabia  Wildiko,  Executrix,  etc., 

V. 

Frederick  Rhein,  Administrator,  eta 

'  1.  Conotrttctiokofbtatutb—Settlbicent  OF  CLAIMS— Statute  or 
ZiiMiTATiONa. — Section  131  and  soction  151  of  the  R.  S.  1869,  chapter  109, 
are  in  pari  materia  and  innst  be  constraed  together.  Under  section  151,  Buit 
may  be  iniitituted  at  any  time  before  the  general  Statate  of  Limitations  has 
run  on  the  claim,  provided  the  claimant  can  discover  property  not  invc^ntoried 
and  accounted  for.  Under  section  181 ,  suit  can  not  be  broaght  after  the  expi- 
ration of  one  year  from  the  time  of  the  settling  of  his  accounts  by  the  admin- 
istrator with  the  court  of  probate,  and  the  limitation  provided. by  section  131, 
begins  to  run  at  the  making  of  the  first  settlement,  as  provided  by  the  stat- 
ute (section  159),  by  the  administrator  in  the  court  of  probate,  and  can  not 
expire  before  the  two  years  from  the  granting  of  the  letters  testamentaiy. 

2.  Statute  of  lthiitations.— Upon  the  question  whether  an  ezhibitioii 
or  presentation  of  the  claim  to  the^ad.uinistrator  within  two  years  from  the 
time  of  taking  out  letters  testamentary,  was  sufficient  to  prevent  the  stat- 
ute requiring  claims  to  be  presented  in  two  years,  from  running  against  it 
ffeldf  that  the  Statute  of  WiHs  of  1845,  at  least  that  part  of  it  having  refe^ 
enoe  to  the  presentation  of  claims  against  estates,  was  m  force  during  the 
time  of  the  administration  of  this  estate,  and  as  the  second  replication  shows 
such  an  exhibition  of  the  claim  to  the  administrator  as  was  sufficient  to  pre- 
vent the  bar  of  the  statute  of  two  years  from  running  against  it,  the  de- 
murrer should  not  have  been  sustained. 

Error  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Amos  Watts,  Judgej  presiding.  Opinion  filed  April  13, 
1883. 

Messre.  6.  &  G.  A  Eoernbr,  for  plaintiff  in  error;  that 
there  is  no  bar  as  to  property  not  inrentoried  and  after- 
ward discovered,  except  where  the  claim  is  barred  by  the 
ordinary  Statute  of  Limitations,  cited  Blanchard  v.  William-' 
son,  70  111.  647;  Guy  v.  G^ricks,  85  111.  428. 

FlaintiflT  was  entitled  to  sue  on  his  note,  if  the  note  itself 
was  not  barred,  and  if  it  were,  the  Statute  of  Limitations  as 
to  the  original  cause  of  action  was  not  pleaded: .  Wells  v. 
Miller,  45  111.  88;  Mason  v.  Tiffany,  45  111.  392. 

Mr.  W.  WiNKLEKAN,  for  defendant  in  error;  that  the  ad- 
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ministration  was  commenced  and  controlled  hy  the  law  in 
force  in  1869;  cited  R  S.  Chap.  109,  §  102;  Thorn  v.  Wat- 
son,  5  Gilm.  29. 

Casky,  J.  The  record  shows  that  in  1866,  Pani  Neunin- 
ger  made  and  delivered  to  Peter  Wilding  his  promissory  note 
for  the  sum  of  six  hnndred  and  fortj-five  dollars  and  sixtj- 
five  cents,  due  in  one  year,  with  interest  at  the  rate  of  ten 
per  cent  per  annnm.  That  Paul  l^euninger  died  in  1869. 
This  suit  was  instituted  by  the  payee  in  the  note,  Peter 
Wilding,  in  the  St  CUir  Circuit  Court  in  the  year  1875, 
against  the  heirs  of  the  said  Paul  Nennins^er,  deceased. 

At  the  August  term  of  said  court,  1878,  permission   being  * 
given,  the  declaration  was  amended,  and  Frederick  Rliein,  ad- 
ministrator of  the  estate  of  the  said  Paul  Neuninger,  deceased, 
was  made  defendant 

At  the  September  term  of  said  court,  1880,  the  said  admin- 
istrator filed  his  plea  in  said  canse,  in  which  it  is  averred  that 
he  was  appointed  administrator  of  said  estate  on  the  10th  day 
of  September,  1869,  by  the  County  Court  of  St  Clair  county. 
That  be  gave  bond  and  acted  as  such  administrator.  That 
he  made  final  settlement  of  said  estate  on  the  29th  day  of  Feb- 
ruary, 1872.  Ttiat  at  the  time  of  such  settlement  there  was 
a  balance  in  his  hands  after  the  payment  of  debts,  of  $1,000 
which  he  paid  to  the  heirs  of  the  deceased.  That  the  county 
conrt  approved  his  report  of  final  settlement  unless  cause  to 
the  contrary  should  be  shown  in  thirty  days  from  the  said 
29th  day  of  February,  1872.  That  no  cause  was  shown  within 
the  thirty  days,  and  defendant  was  discharged.  A  further 
averment  in  the  plea  is  that  no  suit  was  commenced  against 
the  defendant  as  administrator  or  otherwise  since  the  29th 
day  of  February,  1872,  on  the  plaintiff's  claim  imtil  this  suit 
was  begun,  to  wit,  August  26,  1878. 

A  demurrer  to  this  plea  was  interposed  by  the  plaintiff  and 
was  overruled  by  the  court. 

Afterward  the  plaintiff  filed  two  replications  to  said  plea, 
which  are  ^  follows  : 

First     And  the  said  Wilding  as  to  the  said  defendant's 

Vol.  XIL     15 
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plea  above  by  him  pleaded  says,  prechiii  non^  because,  he 
says  tl)at,  though  the  said  defendant  made  his  final  settlement 
as  by  him  alleged  in  said  plea,  on  the  29th  day  of  February, 
1872,  and  had  paid  over  to  the  heirs  of  his  intestate  what 
money  was  then  in  his  hands,  and  though  he  was  then  and 
there  discharged  as  such  administrator,  the  said  defendant 
had  not  during  his  said  administration  inventoried  all  the  prop- 
erty, real  and  personal,  of  his  intestate,  but  omitted  to  inven- 
tory the  following  pieces  and  parcels  of  land,  to  wit:  the  east 
half  of  the  east  half  of  northwest  J  of  Section  13,  T.  1  N,  E. 
7  W.,  lying  and  being  situate  in  said  county  of  St.  Clair  and 
State  of  Illinois,  of  great  value,  \jo  wit,  of  the  value  of  $1,000, 
of  which  the  said  Paul  Neuninger  died  seized  and  possessed, 
and  which  fact  came  to  the  knowledge  of  the  said  plaintiff 
after  the  said  defendant  had  been  discharged  as  aforesaid. 
And  the  plaintiff  further  says  that  the  said  note  in  his  said 
declaration  mentioned,  was  never  presented  to  the  County 
Court  of  St.  Clair  county  for  an  allowance,  and  was  never 
passed  upon  by  the  said  county  court.  And  this  the  plaintiff 
is  ready  to  verify,  etc. 

Second.  And  the  said  plaintiff,  for  further  replication, 
having  first  obtained  the  leave  of  the  courts  says:  jpr^e^Wf 
noriy  because,  he  says,  that  before  the  expiration  of  two  years 
from  and  after  the  granting  of  letters  testamentary,  the  said 
defendant  exhibited  his  claim  and  presented  the  said  note  to 
said  defendant,  administrator  as  aforesaid,  for  payment,  and 
that  said  administrator  then  and  there  promised  the  said  plaint- 
iff to  pay  the  same,  and  this  he  is  ready  to  verify. 

Demurrers  were  filed  to  these  replications  and  sustained  by 
the  court 

The  plaintiff  elected  to  stand  by  his  replications,  and  the 
case  is  brought  to  this  court  by  a  writ  of  error. 

Before  final  jndgpient  in  .the  circuit  court  the  death  of 
the  plaintiff,  Peter  Wilding,  was  suggested,  and  his  executrix, 
Maria  Wilding,  was  made  plaintiff. 

The  defendant  in  error  seems  to  rely  on  Section  131,  chapter 
109,  Gross'  Statute  of  1869,  a^  a  defense  to  this  action.  That 
section  is  as  follows:   ^*l^o  suit  shall  be  brought  against  any 
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exccntor  or  administrator  for  or  on  account  of  any  claim  or 
demand  a^inst  the  testate  or  intestate  unless  such  suit  shall 
be  brouglit  within  one  year  next  after  such  executor  or 
administrator  shall  have  settled  his  accounts  with  the  court 
of  probate." 

If  that  was  the  only  provision  of  the  statute  upon  the  sub- 
ject, the  position  assumed  would  undoubtedly  be  correct.  In 
the  case  before  us,  the  suit  was  not  commenced  within  one 
year  of  the  time  of  settlement  in  the  court  of  probate. 
.  To  a  proper  understanding  of  this  section,  it  must  be  con- 
strued in  connection  with  section  151  of  the  same  chapter, 
which  is  as  follows:  ''  And  all  demands  not  exhibited  within 
two  years  as  aforesaid  shall  be  forever  barred  unless  such 
creditor  shall  find  other  estate  of  the  deceased  not  inventoried 
or  accounted  for  by  the  executor  or  administrator,"  etc  These 
two  are  in  pari  materia^  and,  as  before  stated,  must  be  con- 
strued togetlier.  In  the  case  of  Thorn  v.  Watson,  5  Gilm.  29, 
to  which  we  are  referred  by  counsel  for  defendant  in  error, 
these  two  sections  are  discussed  and  construed. 

In  that  case  it  was  held  that  there  was  no  difiicultv  in  con- 
struing  this  provision  of  the  statute  (referring  to  section  151.) 
The  language  is  too  plain  to  admit  of  doubt,  and  expressly 
prohibits  all  creditors  who  negleci  to  exhibit  their  claims 
against  an  estate  within  two  years  from  the  time  of  granting 
letters  testamentary  or  of  administration,  from  doing  so  after- 
ward, unless  they  can  find  other  estate  of  the  deceased  not  in- 
ventoried or  accounted  for. 

Kor  does  this  construction  conflict  with  the  provisions  of 
section  131.  Under  section  151  the  suit  may  be  instituted  at 
any  time  before  the  general  Statute  of  Limitations  has  run  on 
the  claim,  provided  the  claimant  can  discover  property  not 
inventoried  and  accounted  for,  and  under  section  131  the  suit 
can  not  be  brought  after  the  expiration  of  one  year  from  the 
time  of  the  settling  of  his  accounts  by  the  administrator  with 
the  court  of  probate. 

Section  159,  chapter  109,  Gross'  Statute,  1869,  provides  that 
all  executors  and  administrators  shall  exhibit  accounts  of  their 
administration  for  settlement  to  the  court  of  probate,  from 
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plea  above  by  him  pleaded  sajs,  prechiii  non^  because,  he 
BajB  that,  though  the  said  defendant  made  his  final  settlement 
as  bj  him  alleged  in  said  plea,  on  the  29th  day  of  Febrnary, 
1872,  and  had  paid  over  to  the  heirs  of  his  intestate  what 
money  was  then  in  his  hands,  and  thongh  he  was  then  and 
there  discharged  as  snch  administrator,  the  said  defendant 
had  not  during  his  said  administration  inventoried  all  the  prop- 
erty, real  and  persona],  of  his  intestate,  but  omitted  to  inven- 
tory the  following  pieces  and  parcels  of  land,  to  wit:  the  east 
half  of  the  east  half  of  northwest  J  of  Section  13,  T.  1  N,  R. 
7  W.,  lying  and  being  situate  in  said  county  of  St.  Clair  and 
State  of  Illinois,  of  great  value,  to  wit,  of  the  value  of  $1,000, 
of  which  the  said  Paul  Neuninger  died  seized  and  possessed, 
and  which  fact  came  to  the  knowledge  of  the  said  plaintiff 
after  the  said  defendant  had  been  discharged  as  aforesaid. 
And  the  plaintiff  further  says  that  the  said  note  in  his  said 
declaration  mentioned,  was  never  presented  to  the  County 
Court  of  St.  Clair  county  for  an  allowance,  and  was  never 
passed  upon  by  the  said  county  court.  And  this  the  plaintiff 
is  ready  to  verify,  etc 

Second.  And  the  said  plaintiff,  for  further  replication, 
having  first  obtained  the  leave  of  the  coMvtf^Aj^i  precludi 
non^  because,  he  says,  that  before  the  expiration  of  two  years 
from  and  after  the  granting  of  letters  testamentary,  the  said 
defendant  exhibited  his  claim  and  presented  the  said  note  to 
said  defendant,  administrator  as  aforesaid,  for  payment,  and 
that  said  administrator  then  and  there  promised  the  said  plaint- 
iff to  pay  the  same,  and  this  he  is  ready  to  verify. 

Demurrers  were  filed  to  these  replications  and  sustained  by 
the  court 

The  plaintiff  elected  to  stand  by  his  replications,  and  the 
case  is  brought  to  this  court  by  a  writ  of  error. 

Before  final  judgment  in  .the  circuit  court  the  death  of 
the  plaintiff,  Peter  Wilding,  was  suggested,  and  his  executrix, 
Maria  Wilding,  was  made  plaintiff. 

The  defendant  in  error  seems  to  rely  on  Section  181,  chapter 
109,  Gross'  Statute  of  1869,  as  a  defense  to  this  action.  That 
section  is  as  follows:   ^*No  suit  shall  be  brought  against  any 
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executor  or  administrator  for  or  on  account  of  any  claim  or 
demand  a^inst  the  testate  or  intestate  unless  such  suit  shall 
be  brought  within  one  year  next  after  such  executor  or 
administrator  shall  have  settled  his  accounts  with  the  court 
of  probate.'' 

If  that  was  the  only  provision  of  the  statute  upon  the  sub- 
ject, the  position  assumed  would  undoubtedly  be  correct  In 
the  case  before  us,  the  suit  was  not  commenced  within  one 
year  of  the  time  of  settlement  in  the  court  of  probate. 
.  To  a  proper  understanding  of  this  section,  it  must  be  con- 
strued in  connection  with  section  151  of  the  same  chapter, 
which  is  as  follows:  '^  And  all  demands  not  exhibited  within 
two  years  as  aforesaid  shall  be  forever  barred  unless  such 
creditor  shall  find  other  estate  of  the  deceased  not  inventoried 
or  accounted  for  by  the  executor  or  administrator,"  etc.  These 
two  are  in  pari  materia^  and,  as  before  stated,  must  be  con- 
strned  together.  In  the  case  of  Thorn  v.  Watson,  5  Gilm.  29, 
to  which  we  are  referred  by  counsel  for  defendant  in  error, 
these  two  sections  are  discussed  and  construed. 

In  that  case  it  was  held  that  there  was  no  diflScultv  in  con- 
struing  this  provision  of  the  statute  (referring  to  section  151.) 
The  language  is  too  plain  to  admit  of  doubt,  and  expressly 
prohibits  all  creditors  who  negleci  to  exiiibit  their  claims 
against  an  estate  within  two  years  from  the  time  of  granting 
letters  testamentary  or  of  administration,  from  doing  so  after- 
ward, unless  they  can  find  other  estate  of  the  deceased  not  in- 
ventoried or  accounted  for. 

Kor  does  this  construction  conflict  with  the  provisions  of 
section  181.  Under  section  151  the  suit  may  be  instituted  at 
any  time  before  the  general  Statute  of  Limitations  has  run  on 
the  claim,  provided'  the  claimant  can  discover  property  not 
inventoried  and  accounted  for,  and  under  section  181  the  suit 
can  not  be  brought  after  the  expiration  of  one  year  from  the 
time  of  the  settling  of  his  accounts  by  the  administrator  with 
the  court  of  probate* 

Section  159,  chapter  109,  Gross'  Statute,  1869,  provides  that 
all  executors  and  administrators  shall  exhibit  accounts  of  their 
administration  for  settlement  to  the  court  of  probate,  from 
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whieh  the  letters  teatamentarj  or  of  adminiAtrmtion  were  ol>- 
tained,  at  the  first  term  thereof,  which  shall  happen  after  the 
expiration  of  one  year  after  the  date  of  their  letter?  as  afore- 
said. So  that  the  limitatioa  provided  for  is  seetioii  131  be- 
gins to  mn  at  the  making  of  the  first  settlement,  as  provided 
by  the  statnte  hjr  the  administrator  in  the  oonrt  of  probate, 
and  can  not  expire  before  the  two  years  from  tiie  granting  of 
letters.  The  two  Statates  of  Limitations  thus  provided  for  are 
harmonious  and  not  in  eonflict  with  each  other,  and  both  look 
to  the  speedy  adjustment  and  settlement  of  estates.  Ryan  v. 
Jones,  16  lU.  2. 

The  bar  is  as  to  the  payment  of  claims  ont  of  effects  previ- 
ously inventoried.  There  does  not  seem  to  be  any  bar  as  to 
the  payment  of  claims  out  of  property  not  inventoried  or  ac- 
coanted  for  other  than  what  is  to  be  fonnd  in  the  general  Bm« 
itation  laws.    Blanehard  v.  Williamson,  70  111.  617. 

In  Gny  v.  Gericks,  85  111.  428^  it  is  said  :  No  inventory 
of  either  the  personal  or  real  property  bdoBgiag  to  the  estate 
was  ever  filed,  and  we  are  not  aware  thete  is  any  statnte  of 
limitation  that  woald  bar  an  action  against  the  administra- 
tor in  snch  cases  other  than  that  which  would  bar  an  action 
on  the  note. 

In  view  of  the  decisions  of  the  Supreme  Oourt  and  the  evi- 
dent intent  and  meaning  of  the  statute,  we  think  that  the 
replication  was  a  safiioient  answer  to  the  plea,  and  that  the 
circuit  court  erred  in  sustaining  the  demurrers. 

In  the  second  replication  it  is  sabstantially  averred  that  the 
claim  wais  exhibited  to  the  administrator  witUn  two  years 
(h>m  the  time  the  letters  of  administration  were  issued  and 
received  by  him. 

In  the  replication  it  is  alleged  that  the  defendant  exhibited 
•jis  claim  and  presented  the  said  note  to  the  defendant,  ad- 
ministrator as  aforesaid,  etc.  He  should  have  said  the  plaint- 
iiF  exhibited  his  claim,  etc  The  error  is  so  ^iparent  and 
the  intention  of  the  pleader  so  obvious  that  we  do  not  con* 
sider  it  of  importance,  and  will  consider  the  replication  as  if 
the  term  plaintiff  had  been  used  instead  of  the  term  deibud- 
ant 
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The  same  may  be  said  of  the  use  of  the  word  testainentarj, 
instead  of  the  term  administration  in  the  second  replication. 
These  errors  are  not  considered  as  important  or  material. 

The  second  replication  raises  this  question:  Was  an  exliibi- 
tion  or  presentation  of  the  claim  to  the  administrator  within 
two  years  from  the  time  of  taking  out  letters  of  administration, 
sn£Soient  to  prevent  the  statute  requiring  claims  to  be  pre- 
sented in  two  years,  from  running  i^iust  itt  Section  116, 
chapter  109,  Statute  of  1845,  provides  that  the  manner  of  ex- 
hibiting claims  against  the  estate  of  any  testate  or  intestate 
may  be  by  serving  a  notice  of  such  claim  on  the  executor  or 
administrator,  or  presenting  him  the  account)  or  filing  the 
account  or  a  copy  thereof  with  the  court  of  probate. 

This  provision  of  the  Statute  of  1845  was  not  repealed  by 
the  act  of  1859:  Mason  v.  Tiffany,  45  111.  S92;  Hills  v.  Mil- 
ler, 45  111.  33. 

In  the  latter  case  it  is  said :  As  the  legislature  has  framed 
the  act  of  1859,  it  is  simply  directory  as  to  the  mode  of  pros- 
ecuting a  claim  in  the  county  court.  It  does  not,  either  di- 
rectly or  by  implication,  repeal  the  116th  section  of  the  Stat- 
ute of  Wills,  nor  does  it  oust  the  circuit  court  of  its  juris- 
diction over  suits  against  executors  and  administrators  to  be 
determined  according  to  the  provisions  of  that  statute. 

From  these  authorities  we  hold  that  the  Statute  of  Wills 
of  1845,  at  least  that  part  of  it  having  reference  to  the  pres- 
entation of  claims  against  estates,  was  in  force  during  the 
time  of  the  administration  of  this  estate,  and  that  the  second 
replication  shows  such  an  exhibition  of  the  claim  to  the  ad- 
ministrator as  was  sufficient  to  prevent  the  bar  of  the  statute 
of  two  years  from  running  against  it. 

And  therefore  the  court  erred  in  sustaining  the  demurrer 
to  the  second  replication. 

The  judgment  of  the  drcuit  conrt  is  reversed  and  the 
cause  remanded* 

Beversed  and  remanded. 
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i!m.  Iqr  1*    Practice. — Wliere  a  cause  is  tried  on  its  merits  in  the  court  below 

it  is  too  late  to  urge  in  an  appellate  court  that  there  was  an  adequate  rem- 
edy at  law  and  that  the  court  of  chancery  had  no  jurisdction  of  the  suit 

2.  Pbacticb — ^Whsk  injukctiok  is  a  proper  rbmeot. — Ixvjunctionis 
a  proper  remedy  where  cities  or  public  ofiBoers  under  color  or  power  or  claim 
of  right,  are  illegally  attempting  to  injure  or  take  property  or  impair  the 
rights  of  the  citizen,  ^eld,  where  defendants  in  error  not  only  interrupted 
the  possession  of  plaintiff  in  error,  but  were  about  to  inflict  a  permanent  and 
continuing  iiguiy  by  the  construction  of  a  public  sidewalk  upon  and  across 
his  lot,  injunction  was  the  proper  remedy. 

3.  Public  user,  how  AcquiRED.— The  public  can  not  acquire  a  pre- 
scriptive right  to  pass  over  a  tract  of  land  generally,  but  such  right  must  be 
confined  to  a  specific  line  or  way  ;  nor  can  the  time  during  which  various 
and  distinct  lines  of  travel  have  been  used,  be  so  united  as  to  make  up  the 
requisite  time  to  establish  such  right  to  a  given  single  line  of  road. 

4.  The  same. — Where  the  possession  of  a  Plank  Road  Company  from 
1851  to  1879  was  not  in  open  hostility  to  the  title  of  the  owner,  but  admitted 
the  existence  of  a  higher  title  and  was  subservient  to  it,  and  prior  to  the  occu- 
pation by  the  Plank  Road  Company,  no  public  highway  through  the  lot  in 
question  was  legally  established,  by  prescription  or  otherwise,  and  the  pos- 
session by  the  company  was  not  connected  with  any  prior  user  by  the  pub- 
lic, and  was  not  in  privity  therewith,  and  excluding  the  time  the  lot  was  oc- 
cupied by  the  plank  road,  the  user  by  the  public  was  not  sufficient  to  estab- 
lish a  presumptive  dedication.  Held,  that  the  owner  was  not  deprived  of 
his  property  in  the  lot,  and  that  the  public  had  no  lawful  easement  in 
or  highwaor  over  the  same.  (The  case  distinguished  from  Craig  v.  The 
People,  47  HI.  487.) 

5.  Adyersb  POSSBBSioir. — ^The  doctrine  of  adverse  x>ossesidon  is  to  be 
taken  strictly,  and  not  to  be  made  out  by  inference  but  by  clear  and  positive 
proof.  Every  presumption  is  in  favor  of  considering  a  possession  as  in  sub- 
ordination to  the  title  of  the  true  owner.  To  ppnstitnte  an  adverse  posses- 
sion, it  must  be  hostile  in  its  inception;  and  where  there  was  no  evidence  that 
the  company  claimed  the  entire  title,  it  must  be  presumed  that  its  possession 
was  that  of  a  mere  easement  in  subordination  to  the  higher  title  of  the  owner 
in  fee. 

EsBOB  to  the  Circuit  Court  of  St.  Clair  conMtv;  the  Hon. 
Aifos  Watts,  Judge,  presiding.  Opinioa  filed  April  13, 
1883. 


i 


Fourth  District — February  Term,  1883.  391 

Bryan  y.  City  of  East  St.  Loais  et  al. 

_  ' 

Mr.  F.  A.  McCoNAUGBr  and  Messrs.  Wildbbman  &  Hamill, 
for  plaintiff  in  error;  cited  Laws  of  1849,  p.  140,  §§  8,  11, 
21,  31;  Peoria  v.  Johnston,  56  III.  45;  Smith  v.  Bangs,  15 
111.  402. 

Unless  the  possession  of  the  Plank  Koad  Co.  was  adverse 
to  the  claim  of  plaintiff  in  error,  his  possession  of  the  retnain- 
der  was  possession  of  the  whole:  Davics  v.  Easely,  13  111. 
192;  Ambrose  v.  Raley,  58  111.  606. 

Asa  general rnle,  to  coikstitnte  a  valid  and  effectual  adverse 
possession,  the  possession  must  be  under  a  claim  of  the  entire 
title:  Tjler  on  Ejectment  and  Adverse  Possession,  883; 
Smith  V,  Burtis,  9  Johns.  180;  Jackson  v.  Johnson,  5  Cow. 
74;  Jackson  v.  Sharp,  9  Johns.  163. 

The  burden  of  proof  of  a  superior  le<?al  title  or  right  to  the 
possession  was  upon  defendants  in  error:  Brooks  v.  Brnyn, 
18  Hi.  539. 

Title  bj  prescription,  if  claimed  to  have  accrued  by  the 
possession  of  successive  claimants,  depends  upon  privity  be- 
tween the  claimants  :  Melvin  v.  Locks  and  Canals,  5  Met.  32; 
Miller  v.  Garlock,  8  Barb.  153;  3  Kent,  552. 

Ko  title  could  accrue  by  the  travel  across  Illinois  City  prior 
to  the  plank  road,  as  it  was  neither  confined  to  a  particular 
line,  nor  under  claim  of  right,  nor  of  sufficient  length  of 
time:  Gentleman  v.  Soule,  32  111.  271;  Dempsey  v.  Don- 
nelly, 68  111.  40;  Qrube  v.  Nichols,  36  111.  92;  Warren  v. 
Jacksonville,  15  111.  236;  Goddard  on  Easements,  72;  Wash- 
bum  on  Easements,  160;  Bowland  v.  Wolf,  19  Am.  Dec. 
651;  Kyle  v.  Logan,  87  111.  64. 

As  to  the  history  of  Illinois  City:  Laws  of  1819,  p.  122, 
§  2;  6  IT.  S.  Stat,  at  Large,  242;  3  Private  Laws,  1867,  p.  621; 
Lavalle  v.  Strobel,  89  III.  370. 

In  this  State  the  fee  of  the  streets  of  a  city  is  in  the  city  : 
The  People  v.  Walsh,  96  111.  232;  C.  &  V.  R.  R  Co.  v.  The 
People,  92  111.  170. 

That  a  court  of  e()uity  has  no  jurisdiction  because  there  is 
a  complete  remedy  at  law,  can  not  be  urged  for  the  first  time 
in  this  court  after  a  trial  on  the  merits  in  the  court  below  : 
Dodge  V.  Wright,  48  III.  382;    Stout  v.  Cook,  41  111.  447; 
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MaKee  v.  Magee,  51  III  600;  Obliog  7.  Luitjeus,  32  111.  23. 

A  court  of  equity  has  juriadiction  to  iaterpose  by  injuacr 
tioD,  where  public  officers,  finder  claim  of  right,  are  proceed- 
ing illegally  to  impair  the  rights  or  iujare  the  property  of  in- 
dividuals :  Carter  v.  Chicago,  57  IlL  283;  Smith  v.  Bangs, 
15  IlL  400;  Sherlock  v.  Winnetka,  59  IlL  389;  Peoria  v. 
Johnson,  56  111.  52;  High  on  Injunctions,  g§  1247-71-75; 
Dillon  on  Municipal  Corporations,  §  917;  Frizell  v.  Sogen, 
82  IlL  109  ;  Green  v.  Oreen,  84  IlL  320. 

The  claim  to  a  street  over  Bryant* s  lot  by  user,  can  not  be 
sastained,  as  the  legal  claim  of  right  of  travel  will  be  referred 
to  the  legal  claim  to  the  street :  Manrosa  v.  Parker,  90  IlL 
581;  LuU  V.  Chicago,  68  IlL  518;  Waugh  y.  Leech,  28  IlL 
488. 

Mr.  G.  A.  KoEBNEB,  for  defendants  in  error;  that  if  a  de- 
cree was  rendered  according  to  this  bill,  it  would  restore  com- 
plainant and  oust  defendant,  and  this  is  not  the  province  of  a 
writ  of  injunction  as  it  is  a  preventive  remedy  only,  cited 
Wangelin  v.  Goe,  50  111.  459;  Fisher  v.  Board  of  Trade,  80 
IlL  85;  Baxter  v.  Board  of  Trade,  83  IlL  146;  Menard  v. 
Hood,  68  IlL  121. 

An  injunction  will  not  lie  to  restrain  the  commission  of  a 
mere  trespass,  when  it  is  not  dear  that  irreparable  damage 
ivill  result :  Hamilton  y.  Stewart,  59  XIL  330;  Goodell  v. 
Lassen,  69  111.  145, 

The  plank  road  was  as  much  dedicated  to  the  public  nee  as 
it  could  have  been  done  l^  a  deed  of  dedication,  by  the  act 
of  constructing  it  and  opening  It  for  ose  ;  Craig  v.  The  Peo- 
ple, 47  UL  495. 

Bakke,  p.  J.  Tliis  was  a  bill  for  an  injunction  filed  by 
William  Bryan  against  the  City  of  East  St  Louis  and  Manrioe 
Joyce,  its  Mayor.  Tlie  cause  was  heard  on  bill,  answer,  repli- 
cation and  proofs,  and  the  court  found  the  issues  for  the  de- 
fendants, and  dismissed  the  bilL 

The  bill  states  complainant  has  been  since  1871  the  owner 
in  fee,  under  a  deed,  of  lots  79  and  80,  block  36  of  the  town  of 
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Illinois  Olty,  and  in  the  actual  occupation  of  the  same  (ex- 
cept that  part  of  lot  79  occupied  by  the  plank  road  of  the 
ColUnsville  Plank  Boad  Company)  aa  a  homestead,  and  has 
daring  that  time  claimed  and  paid  the  taxes  on  the  whole  of 
both  of  t)ie  lots.  It  farther  states  that  in.  1850  the  Collins^ 
ville  Plank  It>ad  Company,  organized  under  the  general  plank 
road  law  of  1849,  and  construftted  its  plank  road  upon  and  di- 
agonally across  lot  79;  that  the  act  of  Feb.  21,  18C7  (Private 
Laws  1867,  Yol.  2,  p.  803),  provided  that  the  western  terminus 
of  said  plank  road  should  be  what  then  was  or  thereafter  might 
be  made  the  eastern  boundary  of  the  city  of  East  St.  Louis;  that 
in  1876,  Illinois  City  became  a  part  of  the  city  of  Eivst  St, 
Louis,  whereby  the  right  of  the  company  to  maintain  its 
plank  rolul  in  Illinois  City  became  extinguished;  and  that  the 
company  in  1879  wholly  abandoned  said  lot,  and  that  its 
charter  rights  expired  by  limitation  in  Febrnary,  1880.  The 
bill  further  states  that  complainant  upon  such  abandonment 
extended  his  fences  in  October,  1879,  so  as  to  include  the 
ground  that  bad  been  occupied  by  the  plank  road  with  the  re- 
mainder of  his  homestead  on  said  lots  79  and  80,  and  was 
in  peaceable  and  quiet  possession  of  the  same  until  March  12, 
1881,  when  the  city  of  East  St.  Louis,  Joyce,  and  otliers  in  their 
employment  tore  down  the  fence  under  the  pretense  the 
land  in  question  was  a  public  street,  and  have  since  prevented 
him,  by  force,  from  rebuilding  his  fence,  and  that  the  city  has 
caused  lumber  to  be  deposited  upon  the  ground,  which  is  now 
there,  for  the  avowed  purpose  of  constructing  therewith  across 
lot  79,  along  the  site  of  the  abandoned  plank  road,  a  public 
sidewalk,  and  that  the  city  and  said  Joyce  threaten  to  build 
said  sidewalk  immediately.  And  the  bill  also  avers  that  there 
has  been  no  attempt  by  any  one  to  condemn  any  part  of  said 
lot  for  public  purposes. 

Tlie  answer  of  defendants  admits  the  acts  charged,  and  the 
intention  to  construct  the  sidewalk:  but  denies  the  owner- 
ship of  Bryan,  and  claims  there  is  a  public  highway  over 
said  lot  79,  which  has  been  used  as  such  continuously  for 
more  than  forty  years,  and  that  it  is  now  a  street  in  the  city 
of  East  St.  Louis. 
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It  18  arged  by  defendants  in  error  the  coart  of  chancery 
had  no  jurisdiction  in  this  snit,  becanse  there  was  a  com- 
plete remedy  at  law';  becanse  an  injunction  will  not  lie 
to  restrain  the  commission  of  a  mere  trespass,  and  becanse 
the  bill  showed  tbat  what  it  wanted  to  enjoin  had  already 
been  accomplished. 

The  cause  was  tried  on  its  merits  in  the  court  below,  with- 
out demurrer  or  objectfons  and  it  is  too  late  now  to  say  there 
WHS  an  adequate  remedy  at  law:  Stout  v.  Cook,  41  111.  447; 
Dodge  V.  Wright,  48  Id.  382.  It  is  expressly  held  injunc- 
tion is  a  proper  remedy  where  cities  or  public  officers  nnder 
color  of  power  or  claim  of  right,  are  illegally  attempting  to 
injure  or  take  the  property,  or  impair  the  rights  of  the  citizen: 
Smith  V.  Bangs,  15  111.  402;  City  of  Peoria  v.  Joflnson,  56 
Id.  45;  Carter  v.  City  of  Chicago,  57  Id.  283.  And  it  clearly 
appears,  both  from  bill  and  answer,  defendants  not  only  had 
interrupted  the  possession  of  plaintiff  in  error,  but  were  about 
to  inflict  a  permanent  and  continuing  injury  by  the  construc- 
tion of  a  public  sidewalk  upon  and  across  his  lot.  The  ob- 
jection here  interposed  to  the  jurisdiction  of  the  court  of 
equity  is  not  well  taken. 

The  important  question  at  issue  between  the  parties  to  this 
cause  is  with  regard  to  the  existence  or  non-existence  of  a 
public  highway  over  lot  79.  There  is  no  claim  such  high- 
way was  ever  established  otherwise  than  by  ^i8er.  Excluding 
the  time  the  land  was  occupied  by  the  plank  road  company, 
it  is  manifest  the  user  by  the  public  did  not  continue  twenty 
}-ear8,  the  length  of  time  requisite  to  establish  a  presumptive 
dedication.  As  we  understand  the  proofs  in  the  case,  they 
show  the  user,  prior  to  1851  was  not  confined  to  any  particular 
or  specific  line  of  travel,  but,  the  lands  there  lying  open  and 
unenclosed,  and  being  for  the  most  part  prairie  with  here  and 
there  thickets  and  sloughs,  it  shifted  with  the  varying  cir- 
cumstances of  the  seasons  and  years,  from  place  to  place. 
Even  conceding  that  what  was  then  known  as  the  National 
Koad  passed  over  the  site  of  the  platted  town  of  Illinois  City, 
and  that  during  the  fourteen  years  preceding  the  building 
of  the  plank  road,  there  was  travel  thereon  by  the  public,  and 
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that  the  different  linos  of  travel  shown  by  the  testimony  were 
mere  deviations  from  the  original  track  to  avoid  obstrnctions, 
and  that  the  plank  road  in  places  followed  the  line  of  this  orig- 
inal track;  yet  it  very  clearly  appears  it  did  not  follow  that 
line  or  any  theretofore  nsed  line  through  the  whole  town 
plat,  bat  was  constructed  in  part  through  briar  and  crab-apple 
thickets.  Indeed,  it  is  a  matter  of  very  great  uncertainty 
whether  either  the  supposed  original  litre,  or  any  used  or  de- 
viating line  of  the  National  Boad  passed  over  lot  79,  or  even 
over  block  36;  much  less  is  the  fact  established  there  was  any 
line  of  travel  prior  to  1851  diagonally  through  said  lot  co-in- 
cident with  the  line  upon  which  the  plank  road  was  placed. 
The  public  can  not  acquire  a  prescriptive  right  to  pass  over  a 
tract  of  land  generally,  bnt  such  right  must  be  confined  to  a 
specific  line  or  way.  Nor  can  the  time  daring  which  various 
and  distinct  lines  of  travel  have  been  used,  be  so  united  aa  to 
make  up  the  requisite  time  to  establish  such  right  to  a  given 
single  line  of  road.  Moreover,  it  does  not  appear  the  proper 
public  authorities  ever,  during  the  time  of  the  alleged  user, 
recognized  or  claimed  as  a  public  highway,  any  road  across  or 
through  this  lot  or  block,  or  made  any  repairs  or  did-  any 
work  thereon,  or  indicated  in  any  way  the  acceptance  of  an 
easement  therein. 

We  are  of  opinion  defendants  can  take  nothing  by  reason 
of  the  occupation  of  the  looiM  in  quo  from  1851  to  1879  by 
the  Collinsville  Plank  Boad  Company.  The  possession  of 
that  company  was  not  in  open  hostility  to  the  true  title,  but 
must  be  regarded  as  admitting  the  existence  of  a  higher  title, 
and  as  subservient  thereto;  it  must  be  construed  as  being  an 
occupancy  for  a  specific  purpose,  a  right  of  way  for  its  plank 
road.  Had  that  corporation  got  possession  by  virtne  of  an 
order  of  the  county  conrt,  the  conclusion  of  law  would  be 
otherwise.  Bnt  there  is  no  evidence  to  show  privity  between 
the  plank  road  company  and  the  public  that  the  coi*pora- 
tioo  by  reason  of  an  arrangement  with  the  proper  public 
authorities,  obtained  possession.  This  being  so,  then  this 
other  principle  has  application  also;  that  possession  of  several 
successive  claimants  who1l.y  unconnected  witli  each  other  does 
not  constitute  a  title  by  prescription. 
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Great  reliance  is  placed  by  defendants  in  error  npon  Craig 
V.  Tlie  People,  47  III.  487.    The  decision  in  that  case  does 
not  control  the  case  now  before  as.     It  was  there  held  the 
plank  road  was  a  public  highway;  and  the  court  said  it  waF 
^constructed  for  the  convenience  of  the  pablio,  for  a  public 
purpose,  and  we  are  inclined  to  hold,  when  such  a  road  is 
made,  and  has  for  a  series  of  years  been  used  by  the  public 
as  a  thoroughfare,  the  corporation  have  no  right,  by  acts  of 
their  own,  to  deprive  the  public  of  the  use  of  any  part  of  it, 
the  more  especially  if  it  has  been  constructed  ou  tlie  route  of 
a  pnblic  road,  using  such    road,  or  any  part  of  it,  for  its 
roadway  and  superstrnctnre.     Certainly  not,  if  by  the   con- 
struction  of  tlie  plank  road  the  travel  has,  by  being  turned 
onto  the  plank  road,  caused  the  pnblic  highway  to  fall  into 
disuse,  and  to  such  a  degree  as  to  occasion  the  occlusion  of 
it  by  the  owners  of  the  land  over  which  it  ran."    The  ease 
differs  from  the  one  at  bar  in  many  respects;  there  the  qaes« 
tion  as  to  the  status  of  the  plank  road,  as  to  its  being  a  pub* 
Uc  highway  or  otherwise,  arose  before  the  expiration  of  the 
time  limited  by  the  charter  of  the  plank  road  company;  there 
was  also  privity  between  that  company  and  the  pnblic  aiitbor- 
itics,  by  virtue  of  an  order  of  the  county  oonrt,  authorizing 
the  use  of  a  portion  of  the  land  upon  which  the  plank  road 
was  constructed;  and  the  plank  road  had  been  located  in  part 
upon  what  was  already  a  legally  estalUished  public  highway. 
The  essential  point  of  difference,  however,  is  this:  that  there 
the  controversy  was  between  the  plank  road   eompanj,    or 
those  who  succeeded  to  its  franchises  and  duties,  and  Uie  pub- 
lic to    which  those  duties  were  due;  while  here  the  contro- 
versy is  between  a  citizen  whom  it  is  sought  to  divest  ^  a 
property  right,  and  a  municipal  corporation  which  daima  to 
have  acquired  a  right  to  maintain  a  public  highway  over  the 
land  of  that  citizen.    In  Craig's  case,  the  corporation  in 
consideration  of  the  franchises  granted  it  by  the  State,   oon- 
structed  its  road  and  dedicated  it,  subject  to  the  payment  of 
lawful  tolls,  to  the  use  of  the  public  as  a  highway,  and  yolan- 
tarily  assumed  the  burden  of  keeping  it  open  and  in  Mpaif*. 
But,  in  this  case,  what  has.ooourred  to  deprive  Bryan  of  hu 
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property?  Wliat  legal  right  bus  the  city  or  the  pnblie  to  ft 
street  ov^er  and  iKsross  his  land?  In  what  way  and  by  what 
means  has  the  public  lawfally  obtained  an  easement  in^  or 
a  highway  orer  his  lott 

By  the  proristons  of  the  act  nnder  which  the  Collinsville 
Plank  Boad  Company. was  organized,  it  might  acquire  by  pur- 
diftse  or  gift,  either  the  lands  or  the  right  of  way  over  lands 
necessary  for  the  eonstrnction  of  its  proposed  road,  and  it 
might  also  institute  certain  condemnation  proceedings  pro- 
vided for  in  said  act,  and  ^^  enter  npon  the  lands  in  respect  to 
which  an  assessment  of  damages  had  been  made,  and  take 
and  hold  the  same  so  long  as  it  should  bo  nsed  for  the  parposes 
of  snch  a  road  as  such  company  was  formed  to  constract."  It 
affirmatively  appears  in  the  record  the  company  prociTred 
leases  for  some  of  the  lots  in  the  town  from  the  owners,  bat 
it  is  not  disclosed  whfch  lots  these  Mrere. 

It  is  a  settled  rnle  of  law  that  the  doctrine  of  adverse  poe- 
session  is  to  be  taken  strictly,  and  not  to  be  made  ont  by  in- 
ference, bnt  by  clear  and  positive  proof;  and  that  every  pre- 
sumption is  in  favor  of  considering  a  possession  as  in  subor- 
dination to  the  title  of  the  trne  owner.  To  constitute  an  ad« 
verse  possession,  it  must  be  hostile  in  its  inception.  The 
proofs  in  this  case  do  not  disclose  the  origin  of  the  possession 
of  the  plank  road  company,  whether  it  was  through  a  deed  to 
the  land  it  occupied  on  lot  79,  or  a  deed  or  lease  to  the  right 
of  way  for  a  term  of  years,  or  through  judicial  proceedings 
froder  the  general  plank  road  law,  or  otherwise.  And  there 
ia  no  evidence  the  company  claimed  the  entire  title.  The 
presumption  tlien  must  be  its  possession  was  that  of  a  mere 
easement  in  subordination  to  the  higher  title  of  the  owner  in 
fee.  As  we  have  already  seen,  there  was,  prior  to  the  occupa- 
tion by  the  plank  road  company,  no  public  highway  through 
said  lot  legally  established  by  prescription  or  otherwise;  and 
the  possession  by  that  company  is  not  connected  with  any 
prior  user  by  the  public  and  is  not  in  privity  therewith. 

Suppose  the  fact  to  be  the  company  took  from  the  grantor 
of  plaintiff  in  error  a  lease  for  the  term  of  thirty  years,  the 
period  of  its  corporate  existence,  of  that  part  of  lot  79  occu- 
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pied  by  its  road,  it  would  hardly  be  contended,  in  such  state 
of  the  case,  that  because  plank  roads  are  public  highways  and 
because  plaintiff's  premises  had  been  used  as  a  public  high- 
way for  more  than  twenty  years,  therefore  plaintiff  was  es- 
topped, at  the  expiration  of  the  thirty  years,  and  upon  the  aban- 
donment of  the  premises  by  the  company  to  claim  his  land  as 
against  the  public.  The  case  we  have  supposed  is  the  case  the 
law  will  presume  upon  the  facts  developed  in  this  record. 

Tiie  act  of  February  21, 1867,  provides  that  the  western  ter- 
minus of  the  Collinsville  plank  road  should  thereafter  be  ^*what 
is  now  or  hereafter  may  by  Jaw  be  made  the  eastern  limits  of 
the  city  of  East  St.  Louis";  and  in  1876,  the  town  of  Illinois 
City  was  incorporated  with  and  became  a  part  of  East  St  Louis. 
'We  think  the  effect  was,  forthwith,  to  vacate,  as  a  public 
highway,  that  portion  of  the  plank  road  lying  within  the  ex- 
tended limits  of  the  City  of  East  St.  Louis,  and  remit  travel  to 
the  ample  facilities' afforded  by  the  platted  public  streets  of 
what  had  been  the  town  of  Illinois  City;  and  that  the  prem- 
ises in  question  reverted  to  the  owner  of  the  fee. 

Defendants  alleged  the  existence  of  a  public  highway  over 
lot  79  as  a  justification  of  their  interference  with  th6  posses- 
sion of  complainant,  and  of  their  proposed  construction  of  a 
sidewalk  through  the  lot.  It  devolved  then  upon  them  to  estab- 
lish there  was  such  public  highway.  In  this  we  tliink  they 
have  failed. 

In  our  opinion  the  circuit  court  erred  in  finding  the  is- 
sues against  complainant,  and  in  dismissing  his  bill,  and  in  not 
entering  a  decree  awarding  a  perpetual  injunction  in  accord- 
ance with  the  prayer  and  scope  of  the  bilL 

The  decree  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Stephen  T.  Gimmesoit 

V. 

J.  M.  Butler  et  al. 

iNSTRUcrroxB— Nudum  pactum.— Where  a  note  was  given  for  $26 
and  afterward  there  was  an  agreement,  without  oonsiderationf  that  the  prin- 
cipal might  make  payment  in  work,  and  suit  was  brought  on  the  note  and 
the  court  instructed  the  jury  that  if  it  was  the  agreement  and  understand- 
ing that  the  note  was  to  be  paid  in  labor,  then  before  plaintiff  could  recover 
he  must  show  that  he  demanded  the  performance  of  the  labor,  and  that 
there  was  a  refusal  on  the  part  of  defendant  to  perform  it,  and  in  the 
absence,  etc.  Held,  that  this  instruction  was  erroneous.  The  agreement 
at  most  was  a  mere  nudum  pactum,  and  moreover  by  its  veiy  terms  was  a 
privilege  or  permission  accorded  the  payor,  and  the  duty  of  availing  himself 
f3i  it  devolved  upon  him. 

Appkal  from  the  County  Conrt  of  Wayne  county;  the  Hon. 
John  Keen,  Jr.,  Judge,  presiding.  Opinion  filed  April  13, 
1883. 

Mr.  G.  J.  George  and  Mr.  A.  M.  Funkhouser,  for  appellant; 
tliat  the  most  that  can  be  claimed  by  defendant  is  that  it  was 
a  note  for  the  payment  of  money  with  the  privile^  to  the  de- 
fendant to  discharge  it  in  labor,  in  which  case  no  demand  is 
necessary,  cited  Borah  v.  Curry,  13  III.  65. 

Baker,  P.  J.  Appellant  sued  appellees  on  a  note  for  $26, 
and  the  case  was  tried  before  a  justice  of  the  peace,  and  after- 
ward, on  appeal,  tried  again,  in  the  county  conrt.  The  lat- 
ter trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
makers  of  the  note. 

It  appears  the  appellee,  John  H.  Butler,  was  principal,  and 
James  M.  Butler,  the  other  appellee,  security  on  the  note. 
Said  John  H.  testified  it  was,  some  tithe  after  the  note  was. 
^ven,  the  understanding  and  agreement  between  himself  and 
appellant  that  he  was  to  be  allowed  to  pay  the  same  in  work. 

The  court  thereupon  instructed  the  jury,  that  if  it  was  the 
agreement  and  understanding  the  note  was  to  be  paid  in  la- 
bor, then  before  the  plaintiff  could  recover,  he  must  show  that 
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he  demanded  the  performance  of  the  labor,  and  that  there  wrb 
a  refusal  on  the  part  of  the  defendant  to  perform  it,  and  that 
in  the  absence  of  such  proof^  they  shonld  find  for  the  defendants. 
This  instruction  was  erroneous.  There  does  not  appear  to 
have  been  anj  consideration  for  the  agreement  to  permit 
said  John  H.  to  make  payment  in  work;  it  was  at  most  a 
mere  nudum  pactum^  binding  on  nobody,  and,  moreover,  it 
was  by  its  very  terms  a  privilege  or  permission  accorded  the 
payor,  and  tlie  dnty  of  availing  himself  of  it  devolved  on  him* 

There  was  also  another  defense  trrged  against  the  note. 
Appellant  admitted,  by  credits  indorsed  thereon,  payments,  by 
various  items  of  labor,  anionuting  to  $12.32;  but  appellees 
claimed  credits  to  the  amount  of  $32.90.  Among  the  credits 
thns  claimed  was  one  of  $10,  and  the  testimony  of  said  John 
H.  in  regard  to  this  item  of  account  demonstrated  it  was 
nnjost,  niannfactnred  and  fraudulent  The  instructions  given 
by  the  conrt  with  reference  to  this  item  were  not  based  on 
the  evidence,  and  were  erroneous  and  calculated  to  mislead 
the  jury.  Excluding  this  $10,  or  $9  of  it,  and  even  allowing 
all  the  other  credits  claimed  by  appellees,  it  is  manifest 
appellant  was  still  entitled  to  a  verdict  for  several  dollars. 

The  verdict  of  the  jury  was  against  the  law  and  the 
evidence,  and  the  motion  for  a  new  trial  shonld  have  pre- 
vailed. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 

cause  remanded. 

lieversed  and  remanded. 


The  Uaioit  Railway  akd  Taansix  Compa!ty 

V. 

Thomas  Kallaher,  J&.,  Administrator,  ete. 

1.    Instruotionb  nr  oascs  or  cevpAaATEvaHsouoBiicv.— Wli?re  a 

juij  is  iiiBtnicted  upon  the  doctrine  of  comparative  and  contiibotory  iieg^ 
geace^.both  of  the  elements  of  the  proposition,  namely,  the  slight  degree  of 
nefirlig'^noe  of  the  plaintiff  and  the  gross  nearligence^or  willfal  acts  of  the  de- 
fendant, mast  be  embraced  in  the  instraction. 
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2.  Kbglioence,  casb  required  of  plaintiff.— To  authorize  a  recov* 
eiy  on  the  ground  of  mere  negligence  ae  distinguished  from  willful  tort,  it 
must  appear  that  the  party  injured  exercised  ordinary  t;are;  in  the  absence 
of  ordinary  care  on  his  part  there  is  no  right  of  action,  and  can  be  no  recov- 
eiy.  It  can  not  be  legally  true,  when  the  ii^'nred  party  fails  to  exercise  ordi* 
nary  care,  and  the  defendant  is  guilty  of  negligance  only,  that  the  negligence 
of  one  is  slight  and  that  of  the  other  gross  in  comparison  with  each  other. 

8.  iNSTRUCTiONd. — Where  an  arrangem  »nt  between  a  transit  company 
and  a  bridge  company  allowed  collectors  of  the  latter  to  mount  trains  of  the 
former  while  passing  over  the  bridge,  for  the  purpose  of  collecting  the 
bridge  fare,  but  the  running  of  the  trains  was  under  the  control  of  the  for* 
mer,  and  the  superintendents  in  charge  of  these  operations  were  its  agents. 
Held^  that  an  instruction  to  the  effect  that  if  the  jury  believe  from  the  evi- 
dence that  the  bridge  conductor  was  not  employed  by  the  transit  company, 
and  had  no  authority  from  said  company  to  act  for  it,  and  was  not  author- 
ized by  it  to  exercise  any  control  over  the  passengers  on  the  train  moved  by 
the  said  company,  but  by  the  bridge  company  to  collect  the  bridjse  fare  on 
the  trains  passing  the  bridge,  then  the  transit  company  can  not  be  held  liable 
for  any  act  done  by  said  bridge  conductor  in  exercising  control  over  deceased, 
etc.,  was  properly  refused  as  it  did  not  meet  or  negative  the  state  of  fact« 
disclosed  by  the  record,  as  the  two  corporations  were  clearly  acting  together 
in  such  transportation. 

Appeal  from  the  Circnit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Sntdeb,  Judge,  presiding.  Opinion  filed 
April  13, 1883. 

Messrs.  G.  &  G.  A,  Kokrnee,  for  appellant 

Mr.  Charles  W.  Thomas,  for  appellee;  that  if  the  evidence 
varied  from  the  allegations  of  the  declaration,  advantage 
should  have  been  taken  of  that  in  the  court  below,  cited 
St.  Clair  Co.  Ben.  Society  v.  Fietsam,  97  111.  474. 

Bakes,  P.  J.  Appellee,  as  administrator,  recovered  in  the 
circuit  court  a  judgment  for  $5,000  ai^ainst  the  Union  IlaiU 
way  and  Transit  Company,  appellant,  for,  as  is  claimed, 
wrongfully  and  negligently  causing  the  death  of  his  intestate. 

On  the  night  of  the  22d  of  September,  1878,  the  deceased 
and  one  Harrigan  left  Highland  for  East  St  Louis  on  tlic 
Yandalia  train,  and  paid  their  fares  to  that  place.  The  train 
stopped  at  the  Belay  depot  in  East  St«  Louis,  but  the  men, 
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by  some  mistake,  did  not  got  out,  but  remained  in  the 
Yandnlia  card.  At  the  Eelaj  depot  the  Yandalia  locomotive 
was  detached  from  the  train;  and  the  Union  Hail  way  and 
Transit  Company  attached  its  locomotive  tliereto  for  the 
])nrpo8e  of  taking  it  across  the  bridge  and  thronp^h  the  tunnel 
to  tlie  Union  depot  in  tlie  city  of  St.  Louis.  The  fare  col- 
lector of  the  Illinois  and  St  Louis  Bridge  Company  boarded 
the  train  at  this  Selay  depot,  and,  upon  its  starting  there- 
from, proceeded  to  collect  bridge  fares,  commencing  with  the 
passenger  car  nearest  to  tlie  engine.  Thei*e  were  only  some 
ten  or  twelve  persons  in  this  car,  among  them  Ilarrigan  and 
the  deceased.  The  collector  called  on  iivom  for  their  fares  or 
tickets,  and  there  is  a  serious  conflict  in  the  testimony  as  to 
what  passed  between  him  and  them.  At  all  events,  the  train 
was  stopped,  and  it  was  then  upon  the  bridge  approach. 
Witnesses  do  not  a2:ree  with  reference  to  the  circnnistanccs 
under  which  the  two  men  left  the  car;  tlie  claim  of  appellee 
is  that  they  were  ejected  therefrom,  while  appellant  insists 
the  train  was  stopped  at  the  special  request  of  deceased  and 
his  companion,  they  saying  they  did  not  wish  to  cross  the 
river,  and  tliat  they  voluntarily  and  without  compulsion  of 
any  sort  stepped  from  the  car. 

Tlie  deck  of  the  wooden  trestle  of  the  east  approach  to  the 
bridge  was  twenty-three  feet  wide,  and  had  one  railroad  track 
on  the  north  side  and  one  on  the  south  side,  lH>th  tracks  being 
laid  on  ties  and  the  spaces  between  ties  being  live  inches  wide; 
and  between  the  two  tracks  there  was  a  plank  walk  five  feet 
wide,  with  guard  rails  on  each  side  of  it,  about  nine  inches  in 
width.  All  inbound  trains  went  to  St.  Louis  oti  the  north 
track,  and  all  outbound  trains  went  therefrom  on  the  south 
track.  Tlie  trestle-work  at  the  place  where  intestate  was 
killed  was  over  twenty  feet  from  the  surface  of  the  ground; 
there  was  no  station  or  regular  stopping  place  for  trains  on  the 
bridge  approach;  and  no  light  thereon  other  than  the  lantern 
carried  by  the  watchman  stationed  there.  When  the  train 
moved  on  to  St.  Louis,  this  watchman,  who  was  a  short 
distance  east  of  where  the  train  had  stopped,  seeing  tlie  two 
tnen,  went  toward  them  with  his  lantern.    The  men  were 
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tiien,  it  wonld  seem,  on  tiie  plank  walk  between  the  two 
railroad  tracks,  and  wera  going  toward  East  St.  Lonis;  bnt 
depeased  appears  to  have  left  this  walk  before  the  watchman 
eould  reach  him,  and  to  liave  crossed  over  the  railroad  ties 
and  rails  to  the  sontii  and  to  have  stepped  off  of  the  trestle- 
work  on  the  so.ath  side,  whero  he  fell  twenty  feet  or  more  to 
tlie  ground  and  was  instantly  killed.  Borne  of  the  witnesses 
state  it  was  a  dark  night,  and  others  that  it  was  a  bright  star- 
light niglit  There  is  evidence  tending  to  tfhow  deceased  was 
acquainted  witii  that  locality. 

It  is  urged  the  trial  court  erred  in  refusing  to  give  the  sec- 
end  iftfttruction  asked  hj  appellant    That  instruction  was 
as  follows: 

^*If  the  jnry  believe  from  the  evidence  that  the  witness 
Scott  was  not  employed  by  the  Union  Railway  and  Transit 
Company,  and  had  no  authority  from  said  company  to  act 
for  it,  and  was  not  authorised  by  it  to  exercise  any  control 
orer  the  passengers  on  the  train  moved  by  said  company,  but 
by  tlie  bridge  company,  to  collect  the  bridge  fare  on  the 
trains  passing  the  bridge,  then  and  in  that  case,  the  defendant, 
the  Union  Hailway  and  Transit  Oompany,  can  not  be  held  lia- 
ble fur  any  act  done  by  said  Scott  in  exercising  control  over 
the  deceased,  even  if  the  jury  do  believe  from  the  evidence 
that  he  did  unlawfnily  ^r  negligently  put  the  deceased  off  the 
train,  and  in  case  they  believe  the  foregoing  facts  to  be  true, 
they  will  find  the  defendant  not  guilty." 

The  evidence  shows  the  cars  belonged  to  the  Yandalia 
Company;  tlie  bridge  with  its  approaches  and  railroad  tracks 
to  the  bridge  company;  and  that  the  motive  power  was  fur- 
nished by  the  Union  Railway  and  Transit  Company.  The 
arrangement  between  the  transit  company  and  the  bridge 
oompany  allowed  collectors  of  the  latter  to  mount  the  trains 
for  the  purpose  of  collecting  fares;  but  the  running  of  the 
trains  was  under  the  control  of  the  former,  and  the  superin- 
tendents in  charge  of  these  operations,  wei*e  its  agents.  The 
evidence  does  not  disclose  in  what  manner  or  in  what  propor- 
tions, or  upon  what  basis,  the  moneys  realized  from  the  trans- 
portation of  cars  and  passengers  fi*om  the  Relay  depot  to  the 
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Union  depot,  by  the  locomotives  of  the  one  corporation  over 
the  bridge  and  tracks  of  the  other,  was  apportioned  between 
them;  nor  do  we  deem  it  important  it  should.  It  is  at  all 
events  clear  the  two  corporations  wereactin:^  together  in  such, 
transportation,  and  that  the  collector  appointed  by  the  bridge 
company  was  on  the  train  operated. by  the  transit  corapanr, 
and  exercising  authority  and  performing  duties  thereon,  with 
the  knowledge  and  by  the  license  and  permission  of  tlie  tran- 
sit company.  The  instrnction,  then,  was  properly  refused,  as 
it  did  not  meet  or  negative  the  state  of  facts  disclosed  by  the 
record. 

It  is  also  assigned  as  error  that  the  court  misdirected  the 
jury  on  behalf  of  the  plaintiff  below.  The  following  in- 
strnction was  given  at  the  instance  of  appellee: 

"  The  court  instrncts  the  jury  that  if  they  believe  from  the 
evidence  that  Kallaher  was]cilled  on  account  of  negligence  of 
the  defendant,  in  the  manner  set  oat  in  either  count  of  the 
declaration,  then,  although  Kallaher  may  have  been  guilty  of 
pegligence,  yet  if  his  negligence. wa3  slight  when  compared 
with  that  of  defendant,  tiie  plaintiff  is  entitled  to  recover." 

When  a  jury  is  instructed  upon  the  doctrine  of  compara- 
tive and  contributory  negligence,  both  of  the  elements  of  the 
proposition,  namely,  the  slight  degree  of  negligence  of  tlie 
plaintiff,  and  the  gross  negligence  &r  willful  acts  of  the 
defendant  must  be  embraced  in  the  instrnction.  I.  0.  R  R 
Co.  V.  Hammer,  72  111.  347;  0.  B.  &  Q.  R  R  Co.  v.  Har- 
wood,  90  Id.  425;  E.  St.  L,  P.  &  R  Co.  v.  Hightower,  92  Id.l39. 
Appellee's  intestate  might  have  been  guilty  of  a  slight  de- 
gree of  negligence  as  compared  with  that  of  appellant,  and  yet 
appellant  not  be  liable  for  the  injury.  A  party  receiving  in- 
jury must  show  either  that  he  himself  was  free  from  and  the 
defendant  was  guilty  of  negligence,  or  if  the  plaintiff  was 
guilty  of  negligence,  that  it  was  slight  and  that  of  the  defend- 
ant gross,  wlien  the  two  are  compared  together,  or  that  the 
injury  was  willfully  inflicted. 

Again,  the  instruction  does  not  proceed  upon  the  tVeorr  of 
a  willful  tort  on  the  part  of  appellant,  but  upon  the  sup(K)si- 
tlon  that  appellant  was  guilty  of  negligence  only.  To  anthor- 
ize  a  recovery  on  the  ground  of  mere  negligence  as  distiii- 
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gni?hed  from  willfnl  tort,  it  must  appear  that  the  party  in- 
jured exercised  ordinarj'  care;  in  the  absence  ofordiuarj  care 
on  the  part  of  plaintiff's  intestate,  in  such  case,  there  is  no 
right  of  action  and  c^n  be  no  recovery.  It  can  not  legally  be 
trne  that  where  the  itijnred  party  fails  to  exercise  ordinary 
care,  and  the  defendant  is  guilty  of  negligence  onl}^  the  neg- 
ligence of  one  is  slight  and  that  of  the  other  gross,  in  com- 
parison with  each  other.  0.  B.  &  Q.  B.  B,  Co.  v.  Johnson, 
103  111.  512.  The  instruction,  while  not  requiring  the  jury 
to  find  the  act  of  appellant  was  willful,  at  tlie  same  time  ig- 
nored this  requirement  that  in  cases  of  negligence  merely,  the 
person  injured  must  have  exercised  ordinary  care. 

The  instruction  concedes  there  was  slight  negligence  on  the 
part  of  deceased;  in  that  state  of  the  case  there  could  be  a  re- 
covery only  upon  one  of  two  theories;  either  there  must  have 
been  no  want  of  ordinary  care  on  the  part  of  deceased  and, 
concurring  with  that,  gross  negligence  on  the  part  of  defend- 
ant, or  else  the  conduct  of  defendant  must  have  been  wanton 
or  willful.  Slight  negligence  is  not  inconsistent  with  the  ex- 
ercise of  ordinary  care,  and  implies  only  the  absence  of  the 
highest  degree  of  care.  Even  if  the  negligence  of  the  intestate 
was  but  slight,  and  the  negligence  of  appellant  when  com- 
pared therewith  was  greater,  yet  it  by  no  means  follows  that 
such  negligence  of  appellant  was  either  gross^  wanton  or  will- 
ful, it  may  have  been  only  ordinary  negligence;  and  in  that 
case  there  would  be  no  right  of  action,  as  the  law,  in  suits 
f  >r  personal  injuries,  affords  no  relief  where  there  is  a  mere 
preponderance  of  negligence  on  the  part  of  the  defendant. 

The  instruction  was  clearly  erroneous.  In  this  case,  where 
the  testimony  was  conflicting  upon  the  point  as  to  whether 
deceased  was  ejected  from  the  train,  or  left  the  same  of  his 
own  volition  and  choice;  and  where,  whatever  may  be  the 
truth  as  reo:ards  that  matter,  there  are  circumstances  in  proof 
tending  to  show  negligence  on  the  part  of  appellant  and  also 
on  the  part  of  deceased,  the  jury  should  have  been  accurately 
instructed  with  reference  to  the  doctrine  of  comparative  or 
contributory  negligence  as  held  in  this  State. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Cbawfoed  County 

V. 

Andrew  Hum, 

1.  Rkvmhub  ACT.-^Sections  98  and  97  of  the  Revenue  Act  must  be  con- 
straed  together.  One  giyes  the  ooantjr  hoard  power  to  order  a  re-asaessment 
of  the  township;  the  other  reqaires  the  township  to  pay  for  the  services  of 
the  assessor.  Where  there  is  township  organization  the  statute  does  not 
require  the  county  to  pay  the  township  assessor  in  any  event. 

2.      Rb-A88BS8MEKT    OF  TOWNSHIP,   TOWNSHIP  LIABLE    FOR  A8SB890R*8 

SERVICES. — Where  a  county  board  of  supervisors  of  a  county  under  town- 
ship organization^  ordered  a  re-assessment  to  be  made  of  a  township,  a^  the 
first  assessment  was  grossly  incorrect,  and  under  this  order  the  assessor  madn 
and  returned  another  assessment  and  the  equalization  was  made  on  the  bas'a 
of  the  latter  assessment.  Hetdf  that  the  township  and  not  the  county  was 
liable  for  the  demand  of  the  assessor  for  payment  for  services  rendered  in  the 
re-assessmeni  It  is  equitable  and  just  that  the  e^)ense  of  the  re-assessroent 
should  fall  on  the  delinquent  locality  rather  than  on  the  whole  county. 

Mr.  P.  G.  Bbadbebrt  and  Mr.  J.  C.  Allen,  for  appellant; 
cited  R  S.  1881,  Oh.  130,  §  125;  Revenue  Act,  Ch.  120,  §  93. 

A  verdict  must  answer  directly  the  issae:  6  Jacob's  La>^ 
Dictionary,  343. 

Messrs.  Callahan  &  Joistbb^  and  Messrs.  Farkeb  &  Cbow- 
LBT,  for  appelleet, 

Bahrb,  p.  J.  Crawford  county  is  under  township  organ- 
ization. Appellee  was  assessor  for  the  township  of  Eobinson 
in  that  county  for  the  year  1882,  and  made  his  return  of  as- 
sessment for  that  year.  The  county  board  of  supervisors  at 
its  July,  1882,  meeting,  passed  a  resolution  declaring  that  the 
assessment  so  returned  was  grossly  incorrect  and  conid  not 
be  equalized  on  any  basis  that  might  be  adopted,  and  or 
dered  said  assessment  to  be  set  aside,  and  further  ordered 
that  the  township  be  re-assessed,  so  that  the  aggregate  on 
personal  property  be  increased  to  an  amount  not  less  than 
$25,000,  and  that  the  clerk  of  the  board  give  the  assessor  no- 
tice,  etc.  Under  this  order  the  assessor  and  his  deputies 
made  and  retnrned  another  assessment,  and  the  equalization 
was  made  on  the  basis  of  this  latter  assessment. 
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On  a  trial  in  the  circuit  conrt  it  was  held  the  county  was 
liable  to  pay  the  township  assessor  for  his  services  in  making 
the  re-assessment,  and  a  judgment  was  rendered  against  it 
for  $102.60. 

Section  93  of  the  Revenue  Act  is  as  follows:  '*The  pay  of 
assessors  and  deputy  assessors  shall,  from  time  to  time,  in 
counties  not  under  township  organization,  be  determined  and 
fixed  by  the  county  board,  and  in  counties  under  township  or- 
ganization by  the  town  board  of  auditors.  Such  pay  shall  be 
for  the  time  necessarily  employed  in  making  the  assessment, 
to  be  paid  county  assessors  and  their  deputies  out  of  the 
county  treasury,  and  town  assessors  and  their  deputies  out  of 
the  town  treasury." 

Section  97  of  the  Same  act  imposes  certain  duties  on,  and 
vests  certain  powers  in,  the  county  boar4,  after  the  return  of 
the  assessment  books.  The  last  paragraph  of  the  fourth 
clause  of  that  section  is:  ^'  If  the  county  board  of  any  bounty 
shall  find  the  aggregate  a^isessment  of  the  county  is  too  higli 
or  too  low,  or  is  generally  so  unequal  as  to  render  it  imprac- 
ticable to  equalize  such  assessment  fairly,  they  may  set  aside 
the  assessment  of  the  whole  county  or  of  any  township  or 
townships  therein,  and  order  a  new  assessment,  with  instruc- 
tions to  the  assessors  to  increase  or  diminish  the  aggregate 
assessment  of  such  county  or  township,  as  the  case  may  be, 
by  such  an  amount  as  said  board  may  deem  right  and  just  in 
the  premises,  and  consistent  with  this  act." 

These  two  sections  of  the  statute  must  be  construed  to- 
gether. One  gives  the  county  board  power  to  order  a  re- 
assessment of  the  township;  the  other  requires  the  township 
to  pay  for  the  services  of  the  assessor.  Where  there  is  town- 
ship organization  the  statute  does  not  require  the  county  to 
pay  the  township  assessor  in  any  event.  Hence,  it  follows 
that  the  county  is  not,  and  that  the  township  is,  liable  for  the 
demand  sued  tor  in  this  case;  and  it  is  equitable  and  just  the 
burden  and  expense  of  the  re-assessment  should  fall  on  the 
delinquent  locality  rather  than  on  the  whole  county. 

As  the  judgment  of  the  trial  court  was  otherwise,  that  judg- 
ment  is  reversed.  Keversed. 
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dioi »  loi  Henry  Lammert,  by  next  friend,  etc 

1.  Evidence. — Preliminary  questions  asked  a  witness  as  to  age.  resi- 
dence and  occupation  are  not  objectionable.  They  often  serve  a  useful  pai' 
pDse  by  affording  court,  jury  and  the  opposite  party  the  means  of  identifying 
the  witness,  and  forming  som?  idea  with  reference  to  the  credit  due  from 
witness'  position  in  society  and  surroundings. 

2.  Practice — Action  by  child  for  personal  injitrirs. — In  an 
action  on  the  ca<(e  for  personal  injuries  brought  in  the  name  of  the  child 
injured,  the  child  can,  if  injured  by  defendant's  fault,  properly  have  satis- 
faction for  the  pain,  suffering  and  permanent  iigury.  In  such  suit,  there 
can  be  no  recovery  for  loss  of  child's  services  and  neoessaiy  expenses  of  the 
parent,  as  this  is  not  the  proper  action  in  which  to  recover  such  damages, 
and  it  \b  error  to  permit  a  parent  to  testify  as  to  such  expenses,  etc,  in  an 
action  brought  by  the  child. 

8.  Evidence. — Where  a  witness,  a  few  days  after  appellee  was  iigured, 
had  nigned  a  written  statement  of  the  occurrences  connected  therewith, 
which  was  in  conflict  in  some  material  points  with  the  account  he  gave  upon 
the  witness  stand.  Held,  that  it  was  proper  to  permit  him  to  make  an 
explanation,  and  due  him  that  he  should  have  an  opportunity  to  do  so.  It 
was  equally  due  that  appellant  should  ba  allowed  to  obtain,  on  cross-exami- 
nation, an  admission  that  he  had  intentionally  made  a  false  statement  for 
purposes  of  deception. 

4.  The  same. — Where  it  did  not  appear  that  a  party  was  an  agent  of 
appellant,  much  less  that  he  had  authority  to  bind  appellant  by  the  state- 
ments and  acts  in  question,  that  they  were  within  the  scopa  of  his  duty  or 
employment,  witnesses  can  not  testify  to  such  statements,  as  they  aro  meze 
hearsay  and  inadmissible. 

5.  Instruction  not  based  on  evidence. — Where  plaintiff  was  a 
minor  wholly  supported  by  his  widowed  mother,  and  the  evidence  showed 
that  the  expenses  devolved  on  and  were  wholly  paid  by  her,  an  instruction 
that  the  jury,  in  estimating  plaintiff  *s  damages,  should  take  into  consideia* 
tion  **  the  expense,  if  any,  that  plaintiff  was  put  to  in  medical  bills  or  other 
expenses,  if  the  jury  believe,  from  the  evidence,  there  were  such  bills  or 
expenses,"  was  erroneous,  as  there  was  no  proof  before  the  jury  of  ezpendi* 
tures  other  than  those  of  the  mother,  and  they  could  only  have  nndentood 
this  instruction  as  a  license  from  the  court  to  include  such  expenditures. 

6.  Instruction. —An  instruction  '*if  appellee  was  hurt  through  the 
negligence  of  its  employes,  while  they  were  performing  services  within  the 
scope  of  their  employment,"  is  erroneous.  The  right  of  recovery  should  be 
confined  to  the  specL&c  negligences  and  causes  of  action  alleged  in  the 
declaration. 
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7.  pRi£suHFTiON8  OF  LA.W. — It  la  not  an  irrebuttable  legral  presumption 
tiiat  a  deaf  and  damb  child  ten  yean  of  age  is  wholly  incapable  of  reason- 
ing, of  appreciating  danger,  and  of  exercising  any  degree  of  care  whatever, 
and  therefore  incapable  of  negligence,  and  of  being  a  juridical  cause  of 
an  injury.  This  is  a  question  of  fact,  and  one  to  be  submitted  to  the  jury 
as  such. 

8.  Neglioence— What  is  "  due  care  "  in  a  child. — A  child,  who 
uses  such  care  as  it  is  r«iasonable  to  expect  from,  and  is  usually  found  in,  a 
child  of  his  age  and  mental  capacity,  uses  what  is,  as  to  him,  **  due  care. '  *  If 
a  child  is  wholly  devoid  of  power  to  appreciate  danger,  or  exerc  se  any 
degree  of  care  whatever,  then  he  is  tion  sui  juris,  and  of  such  nothing  is 
required*    Mere  prool  that  he  is  such  a  child  is  proof  of  *'  due  care/* 

9.  PLEADnro. — As  the  record  in  this  case  is  wholly  devoid  of  evidence  to 
support  several  of  the  material  facts  alleged  in  the  declaration,  the  judgment 
below  must  be  reversed. 

10.  Neoliobkce. — ^Where  a  Ix^  of  his  own  motion  tried  to  step  upon  a 
moving  train  (the  train  was  a  switch  engine  with  cars  attached,  and  the  rules 
of  the  company  forbade  any  one  not  an  employe  to  get  upon  such  train,  and 
the  boy  was  not  there  by  the  permission  of  the  company,  or  with  the  knowl- 
edge of  the  servants),  and  was  ixgured.  Upon  the  question  whether  the  en- 
gineer was  guilty  of  negligence,  held,  that  the  boy,  under  the  circumstances 
of  this  case,  assumed  a  position  no  better  than  that  of  a  train  man  and  fellow 
servant  of  the  engineer;  that  the  engineer,  as  to  persons  wrongfully 
attempting  to  get  upon  the  cars  of  the  moving  train  without  his  knowledge, 
was  not  bound  to  know  they  were  there,  and  provide  for  their  safety,  and  as 
to  the  train  men  he  was  a  fellow  servant  and  appellant  not  responsible  for  his 
culpable  i;egligence  in  that  regard,  if  there  was  such. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  SNroES,  Judge,  presiding.  Opinion  filed 
April  13,  1883. 

Messrs.  Wise  &  Davis,  for  appellant;  that  the  ruj]\t  of  the 
son  to  recover  can  not  be  abridu^ed  or  extended  by  the  finan- 
cial circumstances  of  his  parents,  cited  Gavin  v.  Chicago,  97, 
111.  70;  C.  &  A.  R.  R.  Co.  v.  Gregory,  58  III.  226. 

Where  a  parent  sues  for  injury  to  child,  he  can  only  recov- 
er compensation  for  loss  of  services,  medical  attendance,  etc. 
The  personal  suffering  and  permanent  injury  sustained  by 
the  child  mu^^t  be  the  subject  of  an  action  brought  by  the 
child  himself:  2  Sedgwick  on  Measure  of  Damages,  520;  H.  & 
6.  N.  E.  R  Co.  v.  Miller,  49  Tex.  322;  Sawyer  v.  Sawyer,  10 
Kan.  519;  Sykes  v.  Lawler,  49  Cal.  236;  2  Thompson  on  Neg. 
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ligence,  1260;  Karr  v.  Parks,  44  Cal.  46;  Dennis  v.  Clark,  2 
Cudh.  347;  Sciiouler  on  Domestic  Relations,  251;  B^dfield  on 
Negligence,  §  608;  Traver  v.  Eighth  Av.  R.  R.  Co.  6  Abb.  (N. 
S.)  46;  Gilligan  v.  Harlem  R  R  Co.  1  Smith,  453;  Oakland 
R  R  Co.  V.  Fielding,  48  Penn.  320;  Penn.  R  R  Co.  v. 
Kelley,  31  Penn.  372. 

I  An  agency  can  not  be  proved  by  the  mere  statement  of  the 
alleged  agent:  Whiteside  v.  Margaret,  51  111.  507;  Maxey  v. 
Heckethorn,  44  III.  437;  Liubloom  v.  Ramsey,  75  111.  246; 
Reynolds  v.  Ferree,  86  111.  570. 

Where  a  declaration  proceeds  for  one  cause  of  action,  plaint- 
iff can  not  recover  by  proving  another  and  different  cause  of 
action:  C.  &  A.  R  R  Co.  v.  Michie,  83  111.  427;  Carmichael 
V.  Reed,  45  111.  108;  Guest  v.  Reynolds,  68  111.  478;  C.  B. 
&  Q.  R  R  Co.  V.  Lee,  68  111.  576;  Tracey  v.  Rodgers,  69  III. 
662;  T.  W.  &  W.  R'y  Co.  v.  Beggs,  85  111.  80;  Blooraington 
V.  Goodrich,  88  III.  558;  Hilliard's  Remedies  for  Torts,  159 
§  9  etseq;  Moss  v.  Johnson,  22  111.  633;  I.  C.  R  R  Co.  y. 
McEee,  43   111.  120;  Poleman  v.  Johnson,  84  111.  269. 

The  verdict  is  against  the  weight  of  evidence:  C.  &  A.  R  R 
Co.  V.  McLaughlin,  47  111.  265;  C.  B.  &  Q.  R  R  Co.  v. 
Stump,  65  111.  367;  O.  &  M.  R'y  Co.  v.  Stratton,  78  111.  88; 
I.  C.  R  R  Co.  V.  Slatton,  54  III.  136;  I.  C.  R  R  Co.  v.  Able, 
69  111.  131;  C.  &  N.  W.  R'y  Co.  v.  Scates,  90  111.  586. 

To  make  the  master  liable  for  servant's  negligence,  such  neg- 
ligence must  be  within  the  scope  of  the  latter's  employment: 
Wheaton  on  Negligence,  §  162;  Shearman  and  Redfield  on 
Negligence,  §  62;  Redfield  on  Negligence,  §  63;  Oxford  v. 
Peter.  28  111.  434;  Johnson  v.  Barber,  5  Gilm.  425;  Arm- 
strong V.  Cooley,  5  Gilm.  509;  Fleming  v.  Brooklyn  City 
R  R  Co.  1  Abb.  N.  C.  433;  Eaton  v.  Delaware  &  L.  &  W. 
R  R  Co.  57  N.  Y.  383;  C.  &.  A.  R  R  Co.  v.  Michie,  83  lU. 
427;  Flower  v.  Penn,  R  R  Co.  69  Penn.  210. 

There  is  no  recovery  where  an  infant  is  injured  and  the  de- 
fendant is  unaware  of  his  being  on  or  about  the  train  and  de- 
fendant is  using  ordinary  care  under  the  circumstances:  Phila. 
etc.  R  R  Co.  V.  Hummell,  44  Pean.  375;  O^terag  v.  Pacific 
R.  R.  Co.  3']  M'>  421;  Boland  v.  Mo.  &  R  R  Co.  86  Mo, 
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413;  Buyler  v.  Albany,  42  N.  Y.  459;  Meoks  v.  S.  P.  RE. 
Co.  52  Cal.  602. 

As  to  the  rule  of  comparative  neglij^ence:  C.  B.  &  Q.  H. 
B.  Co.  V.  JobnsoD,  103  IlL  512. 

Messrs.  Metoalf  &  Bbaj>6haw,  for  appellee;  that  the  objec- 
tion to  the  mother's  testimony  of  her  means  of  gaining  alive- 
llliood  is  untenable,  cited  C.  &  A.  K.  K  Co.  v.  Gregory,  58 
III.  226. 

It  was  the  dnty  of  the  engineer  to  stop  the  train  on  being 
signaled  to  do  so  by  the  brakeman,  and  the  duty  of  the  brake- 
man  to  warn  the  child  of  danger  when  he  saw  him  on  the 
platform  of  the  mill:  Shearman  &  Bedfield  on  Negligence, 
§493;  C.  B.  &  Q.  R.  R,  Co.  v.  Trlplett,  88  IlL  482;  I.  C. 
R.  R.  Co.  V.  Hutchinson,  47  111.  408. 

A  change  of  circumstances  from  the  possession  of  capacity 
in  the  trespasser  to  avoid  danger,  to  a  want  of  it,  would 
create  a  corresponding  change  of  duty  in  appellant's  em- 
ployes: Phila.  &  Reading  R.  R.  Co.  v.  Spearen,  47  Penn.  800; 
P.  F.  W.  ife  C.  R.  R  Co.  V.  Bumstead,  48  111.  221. 

Objections  to  incompetent  evidenced  must  be  specifically 
and  aptly  made:  Russell  v.  Whiteside,  4  Scam.  7;  Sargent  v. 
Kellogg,  5  Gilm.  273;  Swift  v.  Whitney,  20  111.  144;  Conway 
V.  Case,  22  111.  127;  Clevenger  v.  Dnnaway,  84  111.  367;  C. 
&  A.  R.  R.  Co.  V.  Morgan,  69  111.  492;  Wilson  v.  King,  83 
IlL  232. 

B^KEB,  P.  J.  Action  on  the  case  for  personal  injuries,  in 
which  there  was  verdict  and  judgment  for  appellee  for  $5,000. 

Objections  are  urged  to  some  of  the  rulings  of  the  court 
with  reference  to  the  admissibility  of  testimony,  and  these 
may  briefly  be  considered. 

Tliere  was  no  error  in  permitting  Mary  Staid,  mother  of 
appellee,  who  was  a  witness  for  him,  to  state  she  had  lived  in 
Venice  sixteen  years  and  made  a  living  by  keeping  boarders. 
These  preliminary  questions  as  to  ago,  residence  and  occu- 
pation are  quite  usually  asked  and  are  not  considered  objection- 
able.    Indeed,  the  answers  to  them  frequently  serve  a  useful 
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purpose  by  affording  court,  jnry  and  the  opposite  party  and 
Ills  attorneys  the  means  of  identifying  the  witness,  and  also 
forming  some  idea  with  reference  to  the  credit  due  from  his 
or  her  position  in  society  and  snrronndings.  It  was  erroneous, 
however,  to  permit  this  witness  to  testify  with  regard  to  the 
expenses  she  had  sustained  in  attending  to  and  waiting  on 
appellee,  her  infant  son,  as  these  expenses  would  not  be 
recoverable  in  this  action.  The  child,  if  injured  by  appellant's 
fault,  would  properly  have  satisfaction  in  this  suit  for  the 
pain,  suffering  and  permanent  injury;  and  the  parent  would 
have  a  right  of  action  to  recover  compensation  for  loss  of 
service  and  necessary  expenses.  The  inclusion  here  of  these 
expenses,  would  not  bar  her  from  obtaining  remuneration  for 
them  in  a  different  suit,  and  thus  there  might  be  a  double 
recovery. 

Considering  the  wide  rang«  the  examination  in  ehief  of  the 
witness  Thomas  had  taken,  and  the  latitude  the  court  may  in 
its  discretion  allow  a  cross-examination,  we  are  inclined  to 
hold  the  cross-interrogatories  and  answers  excepted  to  were 
not  improperly  allowed  to  be  read  to  the  jury.  Some  of  them, 
however,  hardly  seem  to  be  germane  to  the  issue. 

Over  the  objections  of  appellant,  Stites  and  Wilson,  wit« 
nesses  for  appellee,  were  permitted  to  detail  a  conversation 
between  one  Tracey  and  said  Stites,  that  occurred  a  year  or 
more  after  the  transactions  involved  in  this  controversy.  It 
nowhere  appears  said  Tracey  was  an  agent  of  appellant,  much 
less  that  he  had  authority  to  bind  appellant  by  the  state- 
ments and  acts  in  question,  that  they  were  within  the  scope 
of  his  duty  or  employment  Chicago  City  R'y  Co.  v.  Me- 
Mahon,  103  111.  485,  has  no  application  to  the  facts  of  this 
case.  This  testimony  was  but  hearsay,  and  should  have  been 
excluded. 

It  appears  that  Stites,  the  principal  witness,  had,  a  very  few 
days  after  appellee  was  injured,  signed  a  written  statement  of 
the  occurrence,  connected  therewith,  that  was  in  oonfiict,  on 
some  material  points,  with  the  account  he  gave  upon  the  wit- 
ness stand.  It  was  entirely  proper  to  permit  him  to  make  an 
explanation,  and  due  him  he  should  have  an  opportunity.    It 
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was  equally  due  appellant  it  should  have  been  allowed  to  ob- 
tain on  cross-examination  an  admission  he  had  intentionally 
made  a  statement  that  was  not  true.  The  credibility  x)f  this 
witness,  as  of  all  others,  was  a  question  for  the  jury,  and  ap- 
pellant was  entitled  to  a  concession  from  the  witness  himself 
he  had  intentionally  made  a  false  statement  for  purposes  of 
deception.    The  ruling  of  the  court  on  this  point  was  wrong. 

The  second  instruction  given  for  appellee  improperly  di* 
rects  the  jury,  in  estimating  plaintiff's  damages,  to  take  into 
consideration  ^'  the  expense,  if  any,  that  plaintiff  was  put  to 
in  medical  bills  or  other  expenses,  if  the  jury  believe  from 
the  evidence  there  were  such  bills  and  expenses."  Appellee 
was  a  minor,  wholly  supported  by  hfs  widowed  mother,  and 
the  evidence  shows  the  expenses  devolved  on  and  were  paid 
by  her,  and  that  no  pecuniary  outlay  whatever  had  been  im- 
posed on  him.  The  jury  could  only  have  understood  this 
instruction  as  a  license  from  the  court  to  include  in  the  assess- 
ment her  expenditures  occasioned  by  the  injury,  as  there  was 
no  proof  before  them  of  expenditares  other  than  these. 

Appellee's  third  instruction  is  erroneous  in  several  respects. 
It  informs  the  jury  appellant  is  liable  if  appellee  was  hurt 
through  the  negligence  of  its  employes  while  they  were  per- 
forming services  within  the  scope  of  their  employment  This 
is  stated  in  general  terms,  and  without  any  qualification  or 
limitation  whatever.  The  right  of  recovery  should  have  been 
confined  to  the  specific  negligences  and  causes  of  action  al- 
leged in  the  declaration.  The  verdict  may  have  been  based 
npon  an  element  of  liability  not  involved  in  the  case.  Tiiere 
is,  incidentally,  in  this  record,  testimony  as  to  other  supposed 
ne(i;ligence  not  within  the  scope  of  the  pleadings.  C.  C.  &  I. 
C.  R'y  Co.  V.  Troesch,  68  III.  645;  Oamp  Pt.  Mfg.  Co.  v.  Bal- 
lon, 71  Id.  417;  E.  St.  L.  P.  &  P.  Co.  v.  Hightower,  92  Id. 
189. 

Again,  each  count  of  the  declaration  avers  appellee  Was  ex- 
ercising due  care  on  his  part  when  he  was  injured.  The  in- 
struction wholly  ignores  the  reqnirement  appellee  himself 
.  waa  exercising  ordinary  and  reasonable  care,  unless  it  be  held 
as  matter  of  law  the  facts  he  was  ^^  about  ten  years  of  age  and 
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deaf  and  dnmb,"  whicli  are  stated  therein  as  facts  precedent 
to  a  right  of  recovery,  are  conclusive  he  did  exercise  dne  care. 
But  it  is  not  an  irrebnttable  legal  presninption  that  a  deaf  and 
dnmb  child  ten  years  of  age  is  wholly  incapable  of  reasoning, 
of  appreciating  danger,  and  of  exercising  any  degree  of  care 
whatever,  and  therefore  is  incapable  of  negligence  and  inca- 
pable of  being  a  jnridical  cause  of  an  injury.  It  must  neces- 
» arily  be  a  question  of  fact,  and  one  to  be  submitted  to  the 
jury  as  such.     Schmidt  v.  Sinnott,  103  111.  160. 

We  use  the  terms  "  due  care,^  "  reasonable  care  "  and  "  or- 
dinary care  "  as  synonymons,  and  a  plaintiff  can  in  no  case 
recover  for  an  injury  to  his  person  without  he  was  in  the  ex- 
ercise of  this  "  due  care  "  himself.  C.  B.  &  Q.  B.  B.  Co.  v, 
Johnson,  103  III.  512.  The  law  is  just,  and  requires  impossi- 
bilities of  no  one.  Only  that  care  and  caution  is  required  of 
a  child  he  is  capable  of  using,  and  that  it  is  reasonable  to  ex- 
pect from  and  is  usually  found  in  a  child  of  his  age  and  men- 
tal capacity,  possessed  of  like  faculties  for  the  perception  and 
appreciation  of  danger,  and  placed  in  like  circumstances.  If 
he  uses  such  care  as  this,  then  he  uses  What  is,  as  to  him, 
"  due  care."  If  he  is  wholly  devoid  of  power  to  appreciate 
danger  or  exercise  any  degree  of  care  whatever,  then  he  is  nan 
suijtiris,  and  of  such  nothing  is  required;  and  mere  proof  he 
is  such,  is  proof  of  *^  due  care."  The  instruction  should  have 
been  so  framed  as  to  have  required  the  jury  to  find  as  matter 
of  fact  appellee  had  used  due  care,  that  is  to  say,  such  care  as 
the  law,  under  all  the  circumstances,  imposed  upon  him. 

The  most  serious  objection,  however,  to  the  judgment  is 
that  the  record  is  wholly  devoid  of  evidence  to  support  several 
of  the  material  facts  alleged  in  the  declaration.  When  the 
case  was  here  before  upon  a  demurrer  to  the  declaration,  we 
laid  stress,  in  reversing  the  judgment  of  the  circuit  court, 
upon  the  fact  it  was  averred  in  the  declaration  that  at  the 
time  the  train  was  started,  plaintiff  was  npon  the  oar  with 
the  knowledge  of  the  servants  of  the  company  then  operating 
the  train,  and  with  the  permission  of  the  company.  We  fail 
to  And  evidence  to  sustain  either  of  these  facts  so  alleged. 
The  testimony  of  Stites,  appellee's  only  witness,  as  respects 
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this  matter,  excludes  anj  presnmption  the  boj  was  on  the  oar 
when  it  was  started,  and  affirmatively  establishes  the  fact  to 
be  that  after  the  signal  was  given,  the  last  brake  let  off,  and 
the  train  had  started,  appellee,  with  one  foot  on  the  platform 
of  the  mill  and  the  other  on  the  car,  was  being  pulled  aroand 
with  his  foot  going  ont  from  nnder  him.  The  witness 
expresses  it  thus:  "  I  saw  the  boy  kind  of  like  you  would  go 
to  step  on  to  anything  and  it  would  take  your  feet  from  under 
you  and  you  turned  around."  There  can  be  no  claim  any 
servant  of  appellant  either  saw  appellee  on  the  train  or 
attempting  to  get  thereon,  or  had  any  reasonable  ground  to 
snppose  he  wonld  endeavor  to  get  on  prior  to  the  instant 
Stites  saw  him  as  above  indicated.  Stites  immediately 
signaled  the  engineer  to  stop  the  train;  and  the  testimony  is 
conflicting  whether  it  could,  nnder  the  circumstances,  reason- 
ably have  been  stopped  sooner  or  in  a  shorter  distance  than  it 
was.  The  engineer  had  no  knowledge  appellee  or  any  person 
other  than  the  train  men  were  on  or  about  the  train;  and 
when  the  signal  was  given  was  on  his  locomotive  looking 
ahead,  watching  to  see  if  the  track  was  clear  at  the  street 
crossing.  The  locomotive  and  cars  were  not  upon  a  street, 
but  about  to  reach  and  cross  a  public  street  of  the  village. 
It  was  in  no  proper  sense  either  a  passenger  or  freight  train, 
bnt  merely  a  switch  engine,  doing  switch  work  on  side  and 
switch  tracks,  and  having  at  the  time  four  cars  attached  to  it. 
It  was  against  the  rules  of  the  company  to  allow  anyone,  not 
an  employe,  to  get  on  the  locomotive  or  cars  of  any  such 
train. 

Taking  the  facts  to  be  as  stated,  there  is  no  negligence 
shown  on  the  part  of  appellant,  unless  it  be  true  the  engineer 
might  have  stopped  the  cars  more  expeditionsly  than  he  did, 
and  that  he  was  guilty  of  negligence  in  n6t  so  doing.  In  C. 
B.  &  Q.  K.  R  Co.  V.  Stumps,  65  111.  867,  where  a  train  of 
freight  cars  was  being  pushed  by  an  engine  along  the  track 
on  a  street,  and  a  boy  about  seven  years  of  age  undertook  to 
climb  np  on  one  of  the  cars,  and  losing  his  hold,  fell  nnder  the 
cars  and  was  seriously  hurt,  it  was  held  it  was  not  incumbent 
on  the  company,  under  such  circumstances,  to  place  a  guard 
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to  keep  persons  off,  and  that  the  care  and  caation  imposed 
where  a  railroad  is  operated  through  a  public  street  is  required 
to  be  exercised  in  reference  to  the  proper  nses  of  the  street 
as  a  thoroughfare  of  travel  rather  than  to  the  safety  of  per- 
sons in  wrongfully  getting  on  the  cars  when  moving.  And  in 
that  case  the  court  said:  *^  When  an  accident  has  once  occnrred, 
because  it  is  seen,  after  the  event,  that  the  use  of  a  particular 
precaution  would  have  effectually  prevented  it,  that  does  not 
show  it  was  a  duty  beforehand  to  have  adopted  tliat  precaution. 
The  duty  was  to  have  used  every  reasonable  precaution,  and 
not  every  absolutely  necessary  precaution  to  avoid  injury  to 
individqals."  In  Bulger  v.  Albany  K'y  Co.  42  K  Y.  4.50, 
it  was  held  it  was  not  actionable  want  of  care  in  those  in  charge 
of  horse  cars  running  on  a  railway  along  a  street  of  a  city,  to 
fail  to  prevent  a  cliild  of  tender  years  from  approaching  un- 
seen by  them  the  side  of  a  car  (after  the  horses  and  front  part 
of  the  car  had  passed)  so  as  to  fall  under  the  car  and  receive 
injuries  from  the  hind  wlieel  of  the  car. 

The  point  in  the  case  before  us  is  this:  that  as  respects  per* 
sons  passing  on  the  street  or  across  the  track  there  was  no 
negligence  on  the  part  of  the  engineer;  that  as  respects  per- 
sons wrongfully  attempting  to  get  upon  the  cars  of  the  mov- 
ing train  without  his  knowledge,  he  was  not  bound  to  know 
they  were  there  and  provide  for  their  safety,  and  that  as  re- 
spects the  train  men  he  was  a  fellow  servant  and  appellant 
not  responsible  for  his  culpable  negligence  in  that  regard,  if 
there  was  such.  Had  appellee  been  upon  the  train  by  per- 
mission of  the  company  and  with  the  knowledge  of  the  ser- 
vants operating  it,  then  he  would  have  stood  in  the  attitude 
of  a  passenger,  and  the  company  would  have  been  held  to  the 
highest  degree  of  diligence  to  secure  his  safety.  But  the  boy 
of  his  own  motion  tried  to  step  upon  the  moving  train  and 
doing  so  he  assumed  a  position  no  better  than  that  of  a 
train  man  and  fellow  servant  of  the  engineer;  at  least  so  long 
as  the  engineer  was  not  chargeable  with  notice  lie  was  there. 
We  see  then,  the  failure  to  prove  tha  averments  we  have  re- 
ferred to  had  the  effect,  not  simply  to  make  it  a  case  of  varU 
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aoce,  but  of  &  failure  to  e8tabli8l^  material  and  essential  alle- 
gations in  the  case  made  by  tbe  declaration. 

It  was  error  to  refase  the  motion  for  a  new  trial. 

The  judgment  is  reversed  and  the  canse  remanded. 

Beversed  and  remanded. 


The  Wab4S9,   St,  Louis  anp    Pacific   Railway 

Company 

y. 

Jows  Fenton. 

1.     EtIDESCS— WhBIT  DBGLABAT10N8  OF  AGENT    ABB    ADHISSTBLE.'— 

The  decUrations  or  admissions  of  an  agrent  or  servant  are  only  evidence 
where  they  enter  into  and  form  part  of  the  res  gestct;  they  must  be  made 
not  only  durmg  the  continuance  of  the  agency  but  in  regard  to  a  transac- 
tion depending  at  the  very  tame;  and  they  must  be  within  the  scope  of  the 
agency  and  are  admissible  only  so  far  as  there  is  authority  to  make  them. 

2.  Ehfix>ybb  not  a^  ^nsubeb  of  MACHiNEBY  udED. — ^The  employer 
is  not  bound  to  provide  absolutely  safe  machinery.  He  is  not  an  insurer. 
The  law  imposes  upon  him  only  the  obligation  to  use  reasonable  and  ordi- 
nary care  in  providing  suitable  and  safe  machinery,  implements  and  tools. 

8.  Ikbtbuctions.— An  instruction  that  does  not  confine  the  right  cf  rc- 
oov^iy  to  the  defects  specified  in  the  declaration  is  erroneous. 

Appeal  from  the  City  Conrt  of  East  St.  Louis;  the 
Hon.  William  P.  ^itntz,  Judge,  presiding.  Opinion  filed 
April  13,  1883. 

Mr.  G.  B.  Bubnett,  for  appellant;  that  the  accident  to 

plaintiff  was  but  an  ordinary  peril  of  the  service  he  was 

employed  in,  cited  Wood    on    Master  and    Servant,   704; 

Wonder  v.  B.  etc.  R.  R  Co.  3  Am.  R.  143;  T.  N.  &  W.  RV 

Co.  V.  Black,  88  111.  112;  C.  &  K  W.  R.  R.  Co.  v.  Ward,  61 

m.  130;  I.  B.  &  W.  R.  R.  Co.  v.  Flanigan,  77  111.  365; 

Clark  V.  C.  B.  &  Q.  R.  R.  Co.  93  111.  43;  C.  B.  &  Q.  R.  R. 

Co.  V.  Abend,  7  Bradwell,  130. 

The  evidence  fails  to  show  any  liability  on  the  part  of 
Toi..  zn.      tt 
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defendant:  I.  C.  R.  R  Co.  v.  McKee,  43  111.  119;  Wood  on 
Master  and  Servant,  704-756;  Baliora  v.  Portland  CJo.  48  Me. 
291;  Columbus,  etc.  R  R  Co.  v.  Webb,  12  Ohio,  475. 

A  party  injured  while  attempting  to  couple  cars  in  motion, 
can  not  recover:  Muldowney  v.  I.  C.  R  R  Co.  39  la.  615; 
Williams  v.  Cent.  R  R  Co.  43  la.  896;  Marsh  v.  S.  O.  R  R 
Co.  56  Ga.  274. 

Employes  en^^aged  in  employment  known  to  be  dangerous, 
must  exercise  a  corresponding  degree  of  care:  C.  B.  &  Q.R 
R  Co.  V.  Avery,  8  Brad  well,  133;  C.  &  N.  W.  E'y  Co.  v. 
Donahue,  72  111.  106;  C.  &  A.  R  R  Co.  v.  Brush,  84  111.  570; 
Penn.  Co.  v.  Lynch,  90  111.  333. 

The  court  erred  in  admitting  evidence  of  what  the  car  re- 
pairer said  after  the  accident:  Rogers  v.  McCune,  19  Mo. 
570;  Ladd  v.  Congins,  35  Mo.  513;  McDerinit  v.  H.  &  St 
Jo.  R.  R.  Co.  73  Mo.  516;  Bacon  v.  Inhabitants,  etc.7Cush. 
586;  Luby  v.  Hudson  River  R  R  Co.  17  N.  Y.  133;  Mich. 
Cent  r'r  Co.  v.  Gougar,  55  111.  503;  Mich.  Cent  R  R 
Co.  V.  Carrow,  73  111.  348. 

Instructions  must  be  based  upon  matters  admissible  in  evi- 
dence under  the  pleadings:  I.  C.  R  R  Co.  v.  McKee,  43  UL 
119;  C.  C.  &  I.  R'y  Co.  v.  Troesch,  68  111.  545. 

A  railroad  company  is  not  an  absolute  insurer  of  the  safe 
and  sound  condition  of  all  cars  coming  over  its  road:  Thomp- 
son on  Negligence,  982;  C.  &  A  R  R  Co.  v.  Mahoney,  J 
Bradwell,  262;  Price  v.  Henegan,  5  Bradwell,  234;  T.  P.  & 
W.  R'y  Co.  V.  Conroy,  61  111.  162;  Richardson  v.  Cooper, 
88  111.  270;  Heyer  v.''Salsbury,  7  Bradwell,  93;  North  Chi- 
cago Rolling  Hill  Co.  v.  Honka,  4  Bradwell,  664. 

The  proof  of  knowledge,  or  that  knowledge  might  have 
been  obtained  by  the  exercise  of  diligence  is  essential  to  a  re- 
covery and  must  be  alleged:  East  St.  Louis  P.  &  P.  Co.  v. 
Ilightower,  92  111.  139;  C.  &  N".  W.  R  R  Co.  v.  Scheumng,, 
4  Bradwell,  533;  I.  C.  R  R  Co.  v.  McKee,  43  111.  119. 

As  to  contributory  negligence:  C.  B.  &  Q.  R  R  Co.  v. 
Lee,  68  111.  576;  Shearman  and  Redfield  on  Kegligence,  §  IL 

Mr.  James  J.  Rafier  and  Mr.  M.  Millard,  for  appellee; 
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88  to  how  objections  to  the  declaration  are  regarded  after 
defendant  has  failed  in  a  contest  on  the  merits,  cited  Lusk 
V.  CasseM,  25  111.  209;  Otto  v.  Jackson,  85  111.  349;  Railroad 
Co.  V.  McCannon,  41  111.  238;  Demesney  v.  Gravelin,  56  III. 
93;  Herrick  v.  Swartout,  72  111.  340;  Barker  v.  Korzier,  80 
III.  205. 

Machinery  and  cars  of  a  railway  company  onght  to  be  such 
as  will  give  reasonable  protection  to  operatives:  T.  W.  &  W. 
R.  R  Co.  V.  Fredericks,  71  III.  294. 

Baser,  P.  J.  This  was  an  action  prosecuted  by  John  Fen- 
ton,  appellee,  against  the  appellant  corporation,  to  recover  for 
personal  injuries.    There  was  judgment  below  for  $8,000. 

Appellee  was  a  yard  switchman  employed  in  the  yards  of 
appellant  at  East  St.  Louis.  On  the  30th  day  of  November, 
1881,  a  train  of  cars  that  had  lately  arrived  in  the  yard  was. 
being  broken  up,  and  the  cars  distributed;  it  became  necessary 
to  couple  two  cars  together,  and  appellee  stood  in  a  position 
where  he  would  be  between  the  ends  of  the  cars  ready  to  couple 
them  when  they  should  meet  As  the  cars  came  together,  the 
force  of  the  moving  car  caused  the  draw  bar  of  the  car  at 
which  he  was  standing  to  break  into  three'  pieces,  one  of 
which  struck  him  on  the  head,  knocking  him  down  on  the 
rail,  and  the  wheel  of  the  car  passed  over  his  right  leg,  crush- 
ing it,  and  rendering  amputation  necessary. 

The  declaration  is  framed  upon  the  hypothesis  appellant 
was  guilty  of  negligence  in  furnishing  a  draw  bar  that  was 
worn  out  and  defective 

On  the  trial,  the  court,  against  the  objections  of  appellant, 
permitted  one  Brown,  who  was  a  witness  for  appellee,  to 
testify  to  what  one  Oruber,  a  car  repairer,  or  car  inspector  (it 
is  uncertain  from  the  testimony  which  he  was)  of  appellant, 
told  him  the  day  after  the  accident,  as  to  the  condition  of  the 
draw  bar,  and  also  to  testify  to  what  Gruber  said  about  a  cer- 
tain car  then  standing  on  the  repair  track,  and  a  draw  bar 
which  was  also  there,  being  the  car  and  draw  bar  that  had 
been  the  occasion  of  the  injury.  The  declarations  or  admis- 
sions of  an  agent  or  servant  are  only  evidence  when  they  enter 
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into  and  form  a  part  of  the  res  gestae;  they  innat  be  lUHde 
not  only  daring  the  continaance  of  the  agency,  but  in  regard 
to  a  transaction  depending  at  the  very  time;  and  they  must 
be  within  the  scope  of  tljie  agency,  and  are  admissible  only  so 
far  as  there  is  anthority  to  make  thenu  1  Greenl.  Ev.  §§  118, 
114;  M.  C,  R.  R  Co.  v.  Gougar,  55  111.  503. 

If  any  fact  material  to  appellee  rested  ii^  the  knowledge  of 
a  servant  of  appellant,  it  shonld  have  been  proven  by  hia  tes- 
timony, and  not  by  his  mere  assertion.  The  action  of  the 
court  in  admitting  proof  of  these  statements  was  erroneous. 

The  conrt,  on  motion  of  appellee,  gave  to  the  jury  tiie  fol- 
lowing instrnetion: 

^^  2d.  The  conrt  instraets  the  jury  that  tt  was  the  duty  of  the 
defendant  to  see  that  the  draw  bar  of  the  cars  it  waa  using, 
whether  its  own  or  belonging  to  otlier  companies,  was  in  a 
safe  and  sound  condition;  and  if  the  plaintiff  waa  injured 
through  the  negligence  of  the  defendant  in  this  respect,  while 
he  was  exercising  due  care  himself,  he  is  entitled  to  recover, 
and  the  jury  may  allow  the  plaintiff  such  damage  as  will 
compensate  him  for  the  injury  he  has  sustained,  not  exceed* 
ing  $20,000.'' 

The  employer  is  not  bound  to  provide  absolutely  safe  ma- 
chinery. He  does  not  warrant  the  safety  and  sufficiency  of 
the  implements  and  machinery  he  furnishes  his  employes.  He 
is  not  an  insurer.  The  law  imposes  on  him  only  the  obliga- 
tion to  use  reasonable  and  ordinary  eare  and  diligeooe  in  pro- 
viding suitable  and  safe  machinery,  implements  and  tools. 
Shearman  and  Bedfield  on  Negligence,  §§  87,  92,  etc;  Thomp- 
son on  Negligence,  p.  982;  Camp  Point  Mfg.  Go.  v.  Ballou, 
71  111.  417. 

The  instruction  makes  the  railway  company  an  absolute 
insurer  of  the  safe  and  sound  condition  of  all  cars  coming 
over  its  road,  whether  its  own  or  belonging  to  othw  compa- 
nies.    It  was  manifest  error  to  give  il 

Plaintiff's  first  instruction  is  also  objectionable;  it  doea 
not  confine  the  right  of  recovery  to  the  defects  specified  in 
the  declaration.    £.  St.  L.  P.  &  P.  Ca  v.  Hlghtower,  92  111. 
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189;  C.  O.  &  I.  0.  R'y  Co.  v.  Troeaoh,  68  Id.  645;  Camp 
Point  Mfg.  Co.  V.  Ballon,  supra. 

It  iB  also  urged  the  declaration  is  fatally  defective;  the  ob- 
jection made  to  it  can  readily  be  obviated  by  an  ainefidtnent. 

For  the  errors  indicated  herein,  the  judgment  is  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 


Thomas  E.  Fruitt,  Administrator,  etc.,  !»•  s® 

V. 

Elizabeth  Anderson,  Conservatriz,  eta 

1.  EviDBNCB. — Where  a  suit  was  prosecuted  against  a  consenratrix  of  a 
lunatic,  and  a  pariy,  were  he  alive,  would  be  wholly  disqaalified  to  testify 
as  a  witness  for  the  purpose  of  establishing  the  caose  of  action  at  issue,  the 
statements  of  such  interested  party  inade  while  alive,  are  not  admissible  to 
make  out  such  cause  of  action. 

2.      PrBSUMPTION  FliOM  MBXBBRS  OF  8AMB  FAHIIjT  LTVINO  TOOETHltR 

AS  ONB  HOUBBHOLD. — ^Tho  law  will  uot,  in  the  absence  of  special  drcuii)- 
lAiaiioes,  imply  either  an  ^itsfitSoa  to  charge  or  a  promise  to  pay  for  board  or 
services  among  members  of  the  same  &mi]y  living  together  as  one  hous  v 
hold.  In  such  cases,  the  presumption  naturally  arises  from  the  very  fact 
of  the  relationship  that  it  was  intended  as  a  gratuify.  To  rebut  the  pre- 
sumption, ordinarily  either  an  express  contract  must  be  proven  or  it  must  be 
shown  by  facts  and  circumstances  that  at  the  time  the  board  was  fiimished 
or  services  rendered,  the  one  expected  to  receive  payment  and  the  other  to 
make  payment. 

3.  Parbnt  and  child. — From  the  evidence  in  this  case,  tbe  court  is  of 
opinion  that  prior  to  1876,  the  care  bestowed  upon  the  adult  insane  son  was 
intended  as  a  gratuity  by  the  father,  and  therefore  his  administrator  can  not 
nioover for  such  expenditures.  But  the  change  in  the  failiier's  circumstances, 
in  1876,  added  to  the  fact  that  then  for  the  first  time,  the  father  learned 
that  his  son  was  entitled  to  a  pension,  and  made  application  and  was  ap- 
pointed his  conservator  and  applied  for  a  pension  for  bis  son,  show  that  it 
was  the  intention  and  right  of  tiio  father  to  charge  his  son  for  necessaries  to 
be  furnished  him.  The  quasi  liability  uider  the  Pauper  Act,  aad  from  the 
moral  obligation  of  a  father  to  support  a  helpless  son,  ceased  when  it  was 
ascertained  that  the  son  was  possessed  of  a  claim  for  accrued  and  future 
pension  money. 

4.  Implied  coktract  for  nbcbssartbs  bikdiko  ok  ak  iNSAins  peb- 
60N. — ^The  contract  of  an  insane  person  for  necessaries  supplied  to  him  in 
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good  faith  may  be  enforced,  and  it  is  not  necemaiy  to  prove  a  specific  agree- 
ment because  the  law  raises  a  contract  by  implication  on  the  part  of  the  in- 
sane person  by  virtue  of  which  the  amount  of  such  necessaries  becomes  pay- 
able as  a  debt. 

5.  PRBB0MPTIOH8  OF  LAW. — ^A  promiso  may  be  imperatively  and  oonda- 
sively  presumed  by  law  from  the  existing  relations  between  the  parties,  and 
sometimes  a  jury  may  infer  a  request  or  promise  even  contrary  to  the  fact 
on  the  ground  of  legal  obligation  alone.  The  law  will  imply  for  an  insane 
person  no  promiae  that  is  not  reasonable  and  just.  It  is,  however,  pre-em- 
inently just  that  pension  money  should  be  applied  at  least  in  part  to  the  ob- 
ject for  which  it  was  intended  and  in  payment  for  the  necessaries  of  life  fur- 
nished a  lunatic  pensioner  by  one,  who  at  the  time  they  were  furnished,  ex- 
pected to  receive  compensation  when  the  pension  money  should  be  collected. 

6.  Pbacticb— What  is  ikplueo  by  the  tbrx  caitse  of  action.— 
The  proper  remedy  of  a  creditor  of  one  who  is  adjudged  to  be  insane,  is  by 
suit  against  the  conservator  as  his  representative.  The  term,  cause  of 
action,  implies  not  only  a  pg^t  of  action,  but  also  that  there  is  some  person 
in  existence  who  is  qualified  to  institute  process.  The  right  mast  be  capa- 
ble of  being  legally  enforced,  and  there  must  also  be  a  person  to  be  sued. 

7.  Statute  of  limitatioks. — A  man  can  not  be  both  plaintiff  and  de- 
fendant in  a  suit  at  law.  Where  a  party  could  not  institute  suit  agiunst 
himself  as  conservator  for  a  lunatic  for  necessaries  furnished  by  him  to  the 
lunatic,  the  Statute  of  Limitations  does  not  apply,  and  will  create  no  bar  to 
the  recovery  of  the  daim. ' 

Ebbob  to  the  Circuit  Oonrt  of  Madison  county;  the  Hon. 
William  H.  Snydbb,  Judge,  presiding.  Opinion  filed  April 
13,  1883. 

Messrs.  Ibwik  &  Spbingbb,  for  plaintiff  in  error;  that  in  an 
action  of  assumpsit,  the  promise  may  be  imperatively  and 
conclusively  presumed  by  law  from  the  existing  relations 
proved  between  the  parties,  cited  Greenl.  on  Evidence,  §§  102, 
108. 

Generally  it  is  sufficient  if  the  money  is  paid,  or  service 
rendered  for  a  reasonable  cause  and  not  officiously:  2  Greenl. 
on  Evidence,  §  108;  Bailey  v.  Busing,  28  Conn.  463. 

The  minor  who  is  released  from  his  father's  service, 
stands  as  to  his  contracts  for  labor  either  with  strangers  or 
with  him,  upon  the  same  footing  as  if  be  had  arrived  at  fall 
age  :  Schouler  on  Domestic  Belations,  371;  Nightingale  v. 
Whitington,  16  Mass.  272;  Corey  v.  Corey,  19  Pick.  29;  Var- 
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ney  v.  Youug,  11  Vt.  258;  Johnson  v.  Gibson,  4  Smitb,  231; 
Steel  V.  Steel,  12  Penn.  64;  Hall  v.  Hall,  44  K  H.  293. 

The  Pauper  Act  does  not  relieve  the  pauper  from  hii^  obli- 
gation to  make  compensation  for  his  support:  Mercer  v.  Jack- 
son, 54  111.  397. 

An  insane  person  having  property  adequate  to  his  support 
is  not  a  pauper,  and  the  county  is  not  liable  for  such  person's 
support:  Alton  v.  County,  21  111.  115, 

The  estates  of  insane  persons  become  a  trust  fund  for  their 
support,  and  like  any  other  trust  fund,  subject  to  the  direction 
and  control  of  a  court  of  equity:  Dodge  v.  Cule,  97  111.  338;  2 
Story  on  Equity  Jurisprudence,  §  1365,  b;  Perry  on  Trusts, 
§  615;  Lee  v.  Brown,  4  Ves.  396;  Bond  v.  Lockwood,  33  111. 
212. 

The  Statute  of  Limitations  did  not  begin  to  run  until  the 
trust  relation  of  Anderson  to  John  ceased,  and  a  settlement 
of  accounts  between  them  was  required:  Angellon  Limita- 
tions, Chap.  7;  Spencer  v.  Spencer,  4  Md.  368. 

Messrs.  Hapft  &  Travous,  for  defendant  in  error;  that  the 
obligation  on  the  part  of  the  parent  to  maintain  the  child,  con- 
tinues until  the  latter  is  in  a  condition  to  provide  for  its  own 
maintenance,  cited  2  Kent's  Com.  190;  Hunt  v.  Thompson, 
8  Scam.  179;  R  S.  1881,  Chap.  107" 

The  law  will  not  imply  a  promise  to  pay  for  support  and 
maintenance  on  the  part  of  parent  or  child  from  a  simple  res- 
idence in  the  family.  An  express  promise  is  necessary:  Lid- 
dell  v.  Hastings,  11  Eep.  305;  Wilcox  v.  Wilcox,  48  Barb. 
327;  Williams  v.  Hutchinson,  5  Barb.  12t;  Dye  v.  Kerr,  15 
Barb.  444;  Vankuren  v.  Saxton,  3  Hun,  547;  Myers  v.  Mal- 
com,  20  111.  621;  Eobinson  v.  Cushuian,  2  Denio,  149;  In  re 
Kelley's  Estate,  1  Tucker,  28. 

Where  children  remain  with  parents  after  attaining  major- 
ity, the  presumption  is  that  they  remain  on  same  terms  pre- 
viously existing  between  them  :  Miller  v.  Miller,  16  111.  296; 
Freeman  v.  Freeman,  65  111.  106;  Byers  v.  Tliompson,  66  111. 
421;  Morton  v.  Eainey,  82  111.  215;  Guffin  v.  First  Nat. 
Bank,  74  111.  259;  Trumble  v.  Dodd,  2  Tenu.  500;   Ex  parte 
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Bond,  2  M.  &  E.  430;  Presley  v.  Dans,  7  Bich.  105;  Matter 
of  Kane,  2  Barb.  876. 

The  personal  representative  can  not  prefer  a  claim  ap^nst 
ehild  for  past  support  where  parent  in  his  lifetime  had  net 
done  so:  Dupont  v.  Johnson,  1  Bailey  Eq.  277;  Griffith  t. 
Bird,  22  Gratt.  78. 

All  alleged  indebtedness  whidi  had  accrned  five  years  prior 
to  the  commencement  of  this  suit  is  barfed  by  the  Statute  of 
Limitation:  R  S.  Chap.  83,  §  15;  Reeves  v.  Herr,  59  111.  81; 
Schillo  V.  McEwen,  90  III.  77;  Phoebe  v.  Jay,  Breese,  207; 
Hubbard  v.  Stearns,  86  111.  85. 

Baker,  P.  J.  A  point  is  made  that  the  circuit  coart  erred 
in  excluding  testimony  offered  by  plaintiff  in  error,  of  state- 
ments made  by  his  intestate  kt  various  times  during  the  latter 
years  of  his  life  to  sundry  of  his  neighbors  and  creditors 
with  regard  to  his  claim  against  his  insane  son.  It  is  very 
clear  such  testimony  is  not  competent,  and  the  action  of  the 
court  complained  of  wasright  The  suit  is  prosecuted  against 
defendant  in  error  as  oonservatrix  of  a  luhatic,  and  the  intes- 
tate, were  he  alive,  would  be  wholly  disqualified  to  testify  as 
a  witness  for  the  purpose  of  establishing  the  cause  of  action 
at  issue;  and  it  is  not  perceived  upon  What  theory,  now  that 
he  is  dead,  mere  statements  made  by  him  while  alive  and  an 
interested  party  and  not  under  oath,  can  be  held  proper  evi- 
dence to  make  out  such  cause  of  action. 

John  Anderson  was  emancipated  by  his  father  in  the  spring 
of  1862,  and  in  November  of  that  year  he  arrived  at  liie  fall 
age  of  twenty-one  years.  At  the  time  he  became  insane,  in 
June,  1863,  at  Fort  Pickens,  he  had  the  right  to  his  own 
wages,  the  disposal  of  his  own  time  and  the  control  of  his 
own  person,  at  least  so  far  as  regards  parental  authorify. 
Soon  afterward  he  was  brought  back  to  his  father's  house, 
hopelessly  insane;  and  he  was  supported  and  maintained,  and 
supplied  with  all  the  necessaries,  by  the  father,  tor  a  period  of 
about  seventeen  and  a  half  years,  and  until  the  date  of  the 
father 's  death,  in  December,  1880.  The  proofs  show  it  >fteas 
worth  at  least  $50  a  month  during  all  that  period  to  provide 
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him  with  food,  clothing,  lodging  and  n^Bcessary  attendance. 
Under  the  circumstances  disclosed  by  the  record,  can  the  ad- 
ministrator of  the  father  recover  in  this  action  of  assumpsit 
against  the  conservatrix  of  the  son  for  these  necessaries  so 
furnished  t 

The  important  inquiry  arises  whether  or  not  the  intestate, 
at  the  time  he  opened  the  dooiB  of  a  father's  house  and 
home  to  receive  his  unfortunate  son  and  undertook  the  bur- 
den of  his  future  support,  or  at  any  time  during  tlie  many  years 
he  provided  him  with  a  place  of  refuge  and  food,  raiment  and 
attention,  did  so  with  an  existing  intention  and  expectation 
of  receiving  a  pecuniary  recomp^se  therefor.  If  all  he  did 
was  intended  as  a  gratuity  then,  after  such  free  gift  had  been 
willingly  bestowed  and  hftd  become  an  accomplished  fact,  he 
could  not  change  his  mind  and  eftarge  it  as  a  debt.  Neither, 
under  such  circumstances,  where  the  father  had  not  thought 
proper  to  claim  a  recompense  from  the  child,  would  the  ad- 
ministrator, after  the  father's  death,  be  allowed  to  recover,  as 
a  debt  due  the  intestate,  that  expenditnre  which  the  father  had 
regarded  as  a  mere  gratuity,  voluntarily  conferred  to  meet 
the  requirements  of  what  he  felt  to  be  a  moral  obligation 
imposed  upon  him. 

.  The  law  will  not,  in  the  absence  of  special  circumstances, 
imply  either  an  intention  to  charge  or  a  promise  to  pay  for 
board  or  services  among  membera  of  the  same  family  living 
togetlier  as  one  household.  In  such  case  the  presumption 
naturally  arises,  from  the  very  fact  of  the  relationship,  it  was 
a  gratuity.  To  rebut  this  presumption,  ordinarily,  either  an 
express  contract  must  be  proven,  or  it  must  be  shown  by  facts 
and  circumstances  that  at  the  time  the  board  w^s  furnislied, 
or  services  rendered,  the  one  expected  to  receive  payment, 
and  the  other  to  make  payment 

The  circumstances  of  this  case  strengthen  the  presumption  of 
a  voluntary  gift,  instead  of  tending  to  overthrow  it;  at  least  so 
-far  as  regards  the  intention  entertained  by  the  intestate  at  the 
time  he  assumed  control  and  care  of  his  lunatic  son,  and  for 
many  years  thereafter.  He  was  an  industrious  fanner,  owned 
a  valuable  farm  in  Madison  county,  of  over  two  hundred  acres, 
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on  which  he  lived ;  had  stock  and  personal  property  worth 
some  $3,000;  shortly  thereafter  purchased  154  acres  of  land 
in  Iowa,  which  he  fenced,  and  apon  which  he  had  a  house 
built,  and  seems  to  have  been  in  a  prosperons  condition. 
On  the  other  hand  his  son,  who  was  a  mere  yonth  and  un- 
married, was  possessed  of  uo  real  estate,  and  bnt  little  per- 
sonalty; and  what  there  was  of  this  personal  property  was 
used  up,  or  absorbed  with  that  of  the  father  and  family.  No 
steps  were  taken  for  many  years  to  have  a  conservator  appoint- 
ed for  him ;  no  inventory  was  made  of  his  personalty,  and  uo 
administration  thereon  had;  and  circumstances  seem  to  indi- 
cate that  prior  to  1876  the  father  had  no  knowledge  or  expecta- 
tion even  that  his  son  was  entitled  to  a  pension  as  a  soldier.  In- 
deed, we  find  no  facts  existing  in  1863,  or  for  many  succeeding 
years,  which  tend  in  any  degree  to  disclose  there  was  in  tlie 
mind  of  the  father  dven  a  hope  he  might  be  remunerated  pe- 
cuniarily for  the  expense  and  trouble  he  was  incurring. 

It  appears,  however,  that  by  1876  there  was  a  radical 
change  in  the  circumstances  of  intestate;  he  was  getting  quite 
old,  had  heart  disease,  and  was  unable  to  do  much  work;  lie 
had  met  with  misfortunes;  his  farm  iu  Madison  county  ifvas 
mortgaged  for  $7,000  or  $8,000;  he  was  in  debt  some  thou- 
sands of  dollars  iu  addition  to  this,  and  was  embarrassed  in 
finances,  and  being  pushed  by  his  creditors.  These  troubles 
culminated,  in  his  old  age,  in  his  being  compelled  to  sell  his 
farm  to  pay  off  the  incumbrances,  and  in  his  having  the  Iowa 
lands  deeded  to  his  wife  to  compensate  her  for  lands  of  her 
own  that  had  been  used  in  paying  debts  of  his.  These  are 
facts  the  existence  of  which  would  fully  have  justified  him  in 
the  forum  of  conscience  in  changing  his  mind,  and  resolvinj^ 
thereafter  to  demand  from  his  son  reasonable  compensation 
for  the  necessaries  of  life  thereafter  furnished  him.  They, 
however,  would  not  afford  him  legal,  ground  for  re-claiming^ 
that  which  he  had  already  donated;  the  intent  he  had  at  the 
time  must  necessarily  govern  as  to  that  But  the  real  ques- 
tion is,  does  the  evidence  establish  it  as  fact  tliat  there  was  a 
chancre  of  his  intention  in  ihis  rei^rd?  The  circumstances 
noted  are  inconclusive  and  unsatisfactory  in  their  character; 
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and  tlie  decision  conld  not  fairly  be  deduced  from  them  con- 
sidered alone,  his  intent  was  otherwise  than  it  had  been.  The 
controlling  facts  are  these:  That  on  the  7th  of  April,  1S76, 
be  made  application  and  was  appointed  conservator  of  his 
insane  son,  and  on  the  14th  of  December,  in  the  same  year, 
applied  for  a  pension  for  him.  It  is  wholly  improbable  the6e 
two  acts  were  done  without  any  motive  whatever;  and  equally 
improbable  his  object  was  that  the  pension  moneys  in  arrears, 
and  those  to  accrue,  should  be  hoarded  up  until  the  death  of 
the  lunatic,  and  then  be  distributed  to  the  next  of  kin.  The 
reasonable  and  logical  conclusion  is  that  he  proposed  the  pen- 
sion money  the  lunatic  was  entitled  to  under  the  law,  and 
would  receive,  should  be  applied  to  the  purposes  for  which  it 
was  paid  by  the  government — the  support  and  maintenance 
of  tlie  insane  man;  and  the  conclusion  is  equally  reasonable 
and  logical  that  he  intended  thereafter  to  charge  the  son  for 
necessaries  furnished  him.  The  inconclusive  facts  above  sug- 
gested, when  joined  to  these  additional  facts,  have  great  pro- 
bative force. 

So  long  as  the  adult  child  stood  in  the  attitude  of  a  pauper, 
and  was  unable,  by  reason  of  his  misfortune,  to  earn  a  liveli- 
hood, a  moral  obligation  for  maintenance  was  imposed  on  the 
father;  but  it  was,  at  common  law,  but  an  imperfect  obliga- 
tion, because  without  legal  sanction  and  not  enforceable.  The 
Pauper  Acts  also  made  him  liable  in  a  qualified  way;  but 
this  liability,  likewise,  was  grounded  upon  the  poverty  and 
incapacity  of  the  son  to  labor.  Either  of  these  elements  being 
eliminated,  the  qticuti  liability  terminated  eo  instanti.  When 
then  it  was  ascertained  the  son  was  possessed  of  a  claim  for 
accrued  and  future  pension  moneys,  which  was  property,  the 
obligation  of  maintenance,  as  regards  the  father,  ceased  to  ex- 
ist Primarily,  and  as  between  the  two,  no  duty  to  maintain 
subsisted.  Mills  v.  Wyman,  8  Pick.  207;  Mercer  v.  Jackson, 
64  III.  897. 

It  is  manifest,  then,  that  from  and  after  the  7tb  of  April, 
1876,  it  was  both  the  intention  and  the  right  of  the  intestate 
to  charge  his  sop  for  necessaries. 

In  order  to  fix  the  liability  of  defendant  in  error  in  this 
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aciioQ  of  assninpsit,  there  mast  also,  necessarily,  have  been 
either  an  express  or  an  implied  agreement  on  the  part  of  the 
Innatic  to  pay  for  tlie  necessaries  he  received.  Being  Twn 
compos  mentis^  he  had  no  capacity  to  enter  into  an  express 
contract,  and  for  the  same  reason  he  could  not  entertain  at 
the  time  he  was  the  recipient  of  tlie  benefits  conferred,  an  in- 
tention to  make  payment.  Bat  iki  analogy  with  the  rule 
which  prevails  in  the  case  of  an  infiEint,  it  has  beeh  settled  law 
since  the  decision  in  Matiby  v.  Scott,  in  1659  (1  Sid.  112), 
that  the  contract  of  an  insane  persoti  for  tiecessaries  supplied 
to  him  in  good  faitli  might  be  enforced.  Nor  is  it  neeesaary 
to  prove  a  specific  agreement,  because  the  law  raises  a  con- 
tract by  implication  on  the  part  of  the  htnatic,  by  virtue  of 
which  tlie  amount  of  such  necessaries  becomes  payable  as  a 
debt.  1  Ohitty  on  Contracts^  11  Am.  Ed.  188;  1  Parsons  on 
Contracts,  385,  etc.;  Ordronaux  on  Judiclsd  Aspects  of  InsaB- 
ity,  Chap.  7,  and  anthorities  tliere  cited 

The  general  rule  is,  that  the  ^dontracts  of  a  Innatie  before 
office  found  are  voidable  only,  and  not  void;  but  that  iafter  of- 
fice found,  they  are  absolutely  void.  The  statute  provision 
in  this  State  is  that  every  contract  made  by  a  iQtiatic  after 
verdict  of  a  jury,  such  person  is  a  lunatic,  shall  be  void  as 
against  the  lunatic;  and  that  every  oonlract  made  before  sneh 
finding  may  be  avoided'  except  in  favor  of  the  person  fraadn- 
Icntly  making  the  same.  In  Pearl  v.  McDowell,  8  J.  J.  Mar- 
stiall,  658,  the  action  was  assumpsit  against  the  luntUic  after 
office  found,  and  his  person  aiid  property  had  been  committed 
to  a  committee  in  the  mode  pr^cribed  by  the  statute.  Tlie 
court,  while  admitting  thecontract  of  a  lunatic^  after  office  found 
and  the  party  legally  committed,  was  void,  and  that  '^  it  must 
be  at  the  peril  of  him  who  deals  with  such  a  <me)"  hold  the  law 
will  bind  the  lunatic  by  implication  to  pay  for  necessaries;  and 
argue  that  reason  and  humanity  alike  forbid  ^ck  should  aot  be 
the  case  under  some  circumstances.  The  court  there  say,  *^  We 
are  aware  that  there  may  seem  to  be  an  absurdity  in  sup- 
posing that  a  jury  would  be  justified  to  find  the  implied  oofi- 
sent  of  one  whose  express  contracts  are  void  because  be  has 
no  capacity  to  consent    We  think,  however,  that  such  rea- 
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eoning  woald  1)0  rather  ^pe^ipas  thai^  aojiid.  A  lunatic  is  not 
permitted  to  bind  himself  by  Qoi^tract}  because  incapable  of 
f<>rining  an  apiniou  with  reppect  to  the  propriety  of  such  con- 
trnct.  But  tUe  law  innplief  n<^  promise  which  i9  not  reason- 
^bl^  and  jo^t  Upoi^  §  proper  pa^Q  ipade  put^  although  he 
can  give  no  expreea  (^iin^iit^  y^t  for  n^^ssaries  furnished  him 
tbe  law  prefii^n^e^  hi^  consent)  and  he  is  bound."  In  McCril- 
lis  V,  Bartlett^  8  !N^  H.  569,  it  was  held,  the  statute  of  that 
S^kte,  avoiding  the  Qp^trac;t9  of  adult  persons  placed  under 
guardianship  wa^  x\,9t  intended  to  render  void  implied  con- 
tracts for  Q^eef^i^ri^.;  sjid  U)?  court  there  say:  ^'the  statute 
must  have  a  ^fefuapnable  ^pstructipn."  See,  also,  1  Parsons  on 
Contracts,  8&7.  A  prpipise  may  be  imperatively  and  conclu- 
sively presume  by  law,  ^rpm  the  existing  relations  between 
the  parties,  wd  poineti^pe^  the  ^'ury  may  infer  a  request  or 
promise,  ^ven  Qontri^ry  to  the  fact,  op  the  ground  of  legal  obli- 
gation alone*    2  Gr^nleaf  Ev.  Sees.  102  and  108. 

In  the  ci^9  before  u^  th^  intestate  was  the  di^ly  appointed 
^nservator,  and  it  wi^  ei^prejpsly  made  his  statutory  duty  to 
apply  the  income  and  pro^t  of  the  lunatic's  estate  to  his  com- 
fort and  suitable  anpport.  7he  lunatic  had  no  estate  in  pos- 
sesion from  which  income  and  profit  could  be  derived ;  but  he 
was  ppsseased  of  a  valid  cli^im  for  a  pension  from  the  govern- 
ment; the  right  tp  that  pension  was  predicated  solely  upon 
the  fact  of  his  disability;  the  pension  was  proportioned  to  the 
magnitude  of  su<^h  disability;  it  wfis  accruing  at  the  rate  of 
$50  4  month;  it  was  intended  by  the  donor  for  the  support  of 
the  pen^ioqert  ajid  the  statute  which  allowed  it  expressly  pro- 
vided that  it  shoijld  "  inure  wholly  to  the  benefit  of  such  pen- 
sioner." How  inure  to  his  benefit  otherwise,  he  bein^  a 
hopeless  lunatic  without  wife  or  child,  than  by  being  applied 
for  the  procurenient  of  necessaries  and  comforts  for  him? 
Shortly  before  in  testators  des^th,  arrears  of  pensions  amounting 
in  the  aggregate  to  $8,226.60,  were  received.  The  law  will 
imply  for  the  insane  man  no  promise  that  is  not  reasonable 
and  just.  But  it  isprp-emineotly  just,  and  in  full  accord  witli 
the  requirements  of  sound  reason,  that  the  pension  money 
should  be  applied,  at  least  in  part,  to  the  object  for  which  it 
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was  intended,  in  payment  for  neoeasaries  of  life  that  were  fnr- 
nished  the  Innatic  by  one  who  at  the  time  they  were  famished, 
expected  to  receive  compensation  when  the  pension  money 
should  be  collected.  The  case  of  Dodge,  conservator,  v.  Cole, 
97  111.  338,  while  it  has  no  direct  bearing  on  this  case,  sheds 
light  upon  the  matters  nnder  consideration. 

Tliere  is  one  additional  point  to  lie  considered,  and  that  is  as 
to  the  effect  of  the  statnte  of  five  vears'  limitation,  which  has 
been  interposed  as  a  defense  to  the  action.     In  the  view  we 
have  taken,  it  is  wholly  nnneoessaiy  to  consider  the  effect  of 
that  statnte  as  r^ards  any  supposed  canse  of  action  accrning 
prior  to  April  7,  1876.     At  that  date  the  intestate  was  ap- 
pointed conservator  of  the  Innacic,  and  oontinned   to  act  as 
snch  as  long  as  he,  intestate,  lived.    The  proper  remedy  of 
a  creditor  of  one  who  is  adjudged  to  be  insane,  is  by  suit 
against  the  conservator  as  his   representative.     Morgan  v. 
Hoy  t,  69  111.  489.    The  term  '^  canse  of  action"  implies  not  only 
a  right  of  action,  but  also  that  there  is  some  person  in  existence 
who  is  qualified  to  institute  process.    The  right  must  also  be 
capable  of  being  legally  enforced;  and  so  there  must  also  be 
a  person   to  be  sued.     Angell  on  Limitations,  Ch.  Yll.    It 
was  held  in  State,  use  of  Stevenson  v.  Riegart,!  Oill,  1,  that  Mrs. 
Stevenson,  being  one  of  the  personal  representatives  of  her 
husband,  could  institute  no  suit  against  herself  at  law,  and 
that  the  act  of  limitations,  therefore,  did  not  apply  to  the  case, 
and  created  no  bar  to  the  recovery  of  her  claim.     Brown  v. 
Stewart,  4   Md.   Ch'y,  368;   Montgomery  v.   Hernandez,  12 
"Wheat.  129.     A  man  can  not  be  both  plaintiff  and  defendant 
in  a  suit  at  law,  and   so  intestate  could  not  as  plaintiff  sac 
himself  as  conservator. 

We  are  of  opinion  the  testimony  with  reference  to  the 
small  amount  of  personal  property  left  on  the  farm  when 
John  Anderson  went  into  the  army,  is  not  of  such  character 
as  would  make  it  proper  to  deduct  its  value  from  the  amount 
due  intestate. 

In  our  view,  the  findings  of  the  court,  under  the  evidence 
in  the  record,  should  have  been  for  plaintiff,  at  the  rate  of  $50 
per  month,  from  April  7,  1876,  to  December  2j  1880,  inda- 
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81  ve,  and  this  wonld  amount  in  the  aggregate  to  $2,791.66. 
For  the  error  in  finding  the  issues  in  favor  of  defendant, 
and  rendering  judgment  against  the  plaintiff,  the  judgment 
of  the.  circuit  court  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


John  G.  Irwin,  Administrator,  etc,, 

V. 

Amos  Atkins  et  al. 

1.  CowFLTCTiNO  BvroBNCE— Instructions.— Where  testimony  as  to 
an  accounting  was  conflicting  and  fairly  presented  two  aspects  of  the  case, 
it  was  proper  to  submit  to  the  jury  instructions  involving  both  aspects  of 
the  case.  The  court  is  of  opinion  that  it  was  error  to  refuse  the  third  and 
fourth  instructions;  they  were  duplicates  of  no  instructions  given,  and  as 
the  instructions  given  did  not  fairly  submit  the  real  question  in  issue  to  the 
jury,  both  theories  suggested  by  the  tei«timony,  should  have  b^en  presented 
for  their  consideration.  The  court  is  also  of  the  opinion  that  there  was  no 
occasion  for  the  modification  of  plaintiff's  second  instruction,  and  that  the 
modification  made  was  calculated  to  mislead. 

2.  EviDBNCB. — Where  at  the  time  of  an  accounting,  appellee  was  solv- 
ent and  in  good  financial  drcumstanoes,  and  this  fact  made  it  more  probable 
that  G.  would  surrender  the  note  in  question  on  which  J.  was  security  and 
take  the  simple  promise  of  appellee  for  the  indebtedness,  evidence  as  to  such 
fact  was  material  and  proper:  but  where  the  insolvency  of  appellee  in  1879  was 
an  immaterial  matter  and  shed  no  light  upon  the  question  at  issue,  and  was 
likely  to  mislead  and  prejudice  the  jury,  such  evidence  was  inadmissible. 

3.  Practice. — A  party  should  object  to  improper  statements  of  a  wit- 
ness at  the  time  they  are  made.  A  motion  to  exclude  all  of  a  witness'  testi- 
mony, made  after  it  was  closed,  can  not  be  sustained,  where  some  of  it  was 
competent  and  proper. 

Ebbob  to  the  Circuit  Conrt  of  Madison  oonhty;  the  Hon. 
William  H.  Sntdeb,  Judge,  presiding.  Opinion  filed  April 
13, 1883. 

Messrs.  Kbohe  &  Hadlet,  for  plain tifi^  in  error;  that  the 
taking  of  a  promissory  note  for  a  pre-existing  debt  or  con- 
temporaneous consideration  is  trev^tedy  pfnma  fade^  as  condi- 
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tional  payment  only,  cited  Morrison  v.  Smithy  81  III.  221; 
Miller  v.  Lamsden,  16  III.  161;  McConnell  v.  Stettinius,  3 
&ilm.  707;  Wood  v.  Merchant's  Savings  Co.  41  III.  267; 
Alcott  V.  Eathburn,  5  Wend.  490;  Flower  v.  El  wood,  66  111. 
438. 

If  the  holder  of  a  note  agrees  to  release  the  principal  upon 
the  payment  of  one  half  the  amount  due,  and  such  payment 
is  made,  neither  the  principal  nor  surety  is  discharged  from 
the  balance  of  the  note:  Brandt  on  Suretyship,  §  288;  Oben- 
dorff  V.  Union  Bank,  31  Md.  126. 

The  effect  of  novation  is  tliat  the  prior  obligation,  together 
with  its  accessions  ^nd  privileges,  is  destroyed,  but  novation 
will  not  take  place  if  the  second  obligation  is  void:  Brandt 
on  Suretyship,  §  290;  Mitchell  v.  Ck)Uon,  2  Fla.  130;  Williams 
V.  Gilchrist,  11  K.  II.  635;  2  Parsons  on  Notes  and  Bills, 
627. 

When  the  matter,  be  it  ever  so  well  pleaded,  can  signify 
nothing,  judgment  may  be  given  as  by  confession:  Woods  r. 
Hynes,  1  Scam.  104;  Stacker  v.  Hewitt,  1  Scam.  207;  Hitch- 
cock v.  Haight,  2  Gilm.  604. 

Messrs.  Wise  &  Davis,  for  defendants  in  error;  that  when 
the  evidence  is  conflicting  as  to  the  nature  and  extent  of  a 
contract,  the  verdict  of  the  jury  in  settling  the  facts  will  not 
be  disturbed,  cited  Clifford  v.  Luhring,  69  III.  401;  T.  W.  & 
W.  R'y  Co.  V.  Elliott,  76  III.  67;  Hewitt  v.  Estelle,  92  lil. 
218;  Smith  v.  Bingham,  3  Bradwell,  65;  C.  B.  &  Q.  R.  R. 
Co.  V.  Lee,  87  111.  454;  Calvert  v.  Carpenter,  96  III.  63; 
Conn.  Mut.  Life  Ins.  Co.  v.  Ellis,  89  111.  516;  Blake  v.  Mc- 
Mullin,  91  111.  82;  Addems  v.  Saver,  89  III.  482. 

As  to  the  legal  effect  of  a  settlement:  White  v.  Campbell, 
25  Mich.  468;  Ashley  v.  Hill,  6  Conn.  246;  Bass  v.  Baas,  8 
Pick.  187;  Niles  v.  Harmon,  80  III.  396;  Strauber  v.  Mohler, 
80  111.  21;  Bnll  v.  Harris,  31  111.  487;  Stuphen  v.  Cushman, 
35  111.  199;  2  Greenl.  on  Ev.  §  128;  McClelland  v.  West,  70 
Penn.  188;  Throop  v.  Slierwood,  4  Gilm.  98;  Holmes  v.  De- 
Camp,  1  Johns.  34;  Forrester  v.  Allanson,  1  Tenn.479;  Fitch 
v.  Haight,  4  Scam.  62;  Wickencamp  v.Wickencamp,  77  Dl.  97. 
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InstructionB  must  be  based  upon  the  evidence:  I.  &  St.  L 
R.  R.  Co.  V.  Miller,  71  111.  463;  L  B.  &  W.  R'y  Co.  v.  Birney, 
71  111.  391;  Geary  v.  O'Neal,  73  111.  693;  Finer  v.  Cover,  55 
III,  391. 

Instructions  presenting  only  a  partifil  view  of  the  facts  are 
objectionable:  Chittenden  v.  Evans,  48  111.  52;  C.  B.  &  Q. 
R  R  Co.  v.  Griffin,  68  111.  499;  Ogden  v.  Kirby,  79  111.  555; 
Evans  v.  George,  80  111.  51. 

Bakeb,  p.  J.  May  2,  1870,  Atkins  and  Job  executed  and 
delivered  to  Josiah  K.  Gillham,  administrator  of  John  G.  Gill- 
ham,  deceased,  a  promissory  note  for  $470,  due  nine  months 
after  date,  with  interest  at  ten  per  cent,  from  maturity.  At- 
kins was  principal  and  Job  was  surety.  The  note  was  snbse* 
quently  lost  or  mislaid,  and  on  the  29th  of  October,  1872,  Gill- 
ham  made  an  affidavit  before  a  justice  of  the  peace.  Job  being 
present,  of  the  loss  of  this  note,  and  of  two  other  notes  that  he 
held  againstAtkins  individually.  In  February,  1873,  At- 
kins and  Gillham  had  a  settlement,  in  the  presence  of  M. 
p.  Moore,  of  their  mutual  accounts,  the  claims  each  held 
against  the  other.  At  this  settlement  Atkins  paid  some 
money  to  Gillham;  and  Gillham  surrendered  to  Atkins 
two  notes  (other  than  that  hero  in  suit),  and  handed  him 
the  affidavit  spoken  of  above;  and  Atkins  wrote  across  the 
face  of  the  affidavit  these  words:  ^^  February  12, 1873,  this  is 
settled  by  renewal  of  notes  to  school  fund  4-9."  On  the 
settlement,  the  parties  both  agreed  that  Atkins  was  still 
owing  Gillham  $490. 

Afterward  the  $470  note  was  found,  and  Josiah  K.  Gillham 
being  dead,  suit  was 'brought  thereon  October  7,  1879,  by 
plaintiff  in  error,  as  administrator  de  bonis  non^  with  the 
will  annexed,  of  his  estate.  The  result  of  the  last  trial  of  this 
auitinthe  circuit  court,  was  a  verdict  and  judgment  in  fa- 
vor of  defendants. 

The  testimony  on  this  trial,  with  regard  to  the  settlement 
we  have  already  referred  to  between  Atkins  and  Gillham,  was 
of  an  unsatisfactory  and  conflicting  character,  and  fairly  pre- 
sented two  aspects  of  the  case.     One  view  was,   there  was  a 

Vol  XII.  38 


1 


434  Appellate  Courts  of  Illinoij'. 

Irwin  y.  Atkins  et  al. 

quasi  novation,  an  extinguishment  of  the  then  existing 
CHUses  of  action  each  held  against  the  other,  and  a  new  prom- 
ise or  nndertaking  substituted  therefor;  that  there  was  an 
executed  accord,  a  balance  ascertained  and  a  promise  to  pay 
ity  and  a  mutual  surrender  and  cancellation  of  the  original 
evidences  of  indebtedness  each  held  against  the  other,  includ- 
ing the  note  in  litigation,  with  only  the  fortuitous  circum- 
stances intervening;  that  note  was  then  lost  or  mislaid,  and 
the  affidavit  of  such  loss  was  surrendered  to  the  maker  in  lieu 
and  place  of  the  note  itself.  2  Bouv.  Law  Die.  title  Novation ; 
2  Greenl.  Ev.  Sec.  127;  Wickencamp  v.  Wickencamp,  77 
111.  92. 

This  view  of  the  case  was  legitimately  presented  by  the  tes- 
timony, and  was  submitted  to  the  jury  in  an  instruction  given 
at  the  instance  of  defendants;  and  to  that  instruction  wc  see 
no  substantial  objection. 

The  other  aspect  of  the  case  was,  that  upon  the  ascertain- 
ment of  a  balance  of  $490,  due  to  Gillham,  it  was  agreed  that 
if  Atkins  would  assume  a  debt  of  $490,  due  the  trustees  of 
schools  from  John  G.  Gillham's  estate,  by  giving  such  security 
therefor  as  would  be  satisfactory  to  the  trustees,  and  have  the 
effect  to  take  up  and  discharge  the  notes  held  by  them  against 
said  estate,  then  that  would  befnll  settlement  and  payment  of 
the  note  in  question;  in  other  words,  that  there  was  a  condi- 
tional agreement  that  if  Atkins  paid  or  settled  with  the  trnst- 
ees  this  indebtedness  due  them  of  $490,  the  note  should  be 
discharged. 

There  can  be  no  serious  question  theref  was  testimony  before 
the  jury  tending  to  prove  this  view  of  the  matter.     Moore,  at 
w^hose  house  the  arrangement  was  made,  says,  amoni^  otiier 
things:     ^^The  balance  on  the  settlement  was  about  $490  dne 
from  Atkins  to  Gillham,  for  which  Atkins  was  to  give  a  note  to 
the  trustees  of  schools  of  4-9.     At  the  time  of  the  settlement 
John  G.  Gillham's  estate  was  owing  the  trustees  of  schools  of 
4-9  two  notes  amounting  to  about  $490  together.     The  agree- 
ment between  Atkins  and  Gillham  at  that  time  was,  that  At- 
kins was  to  assume  the  debt  which   John  G.  Gillhara's  estate 
was  owing  to  the  trustees  of    schools,  by  giving  his  notese- 
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cnred  by  a  mortgage  on  land  to  the  truBtees,  and  that  was  to  be 
in  settlement  of  the  balance  found  duo  in  the  settlement  be- 
tween them.  It  was  also  to  be  in  payment  of  the  note  sued 
on  here.  The  security  was  to  be  such  as  to  take  up  the  John 
G.  GiUham  notes."  Tlierewere  other  statements  made  by  the 
same  witness  tending  in  the  same  direction;  the  writing  across 
the  face  of  the  affidavit  made  by  Atkins  at  the  time,  may  prob- 
ably be  regarded  as  having  like  tendency;  and  so,  also,  some 
of  the  surrounding  circumstances,  such  as  the  improbability 
that  Gillham  would  surrender  his  note  with  undoubted  security 
for  the  mere  promise  of  Atkins  to  pay  the  debt  due  the  trust- 
ees, and  the  fact  some  money  was  paid  to  Gillham  at  the  set- 
tlement and  this  reduced  the  whole  amount  due  Gillham  to 
the  amount  due  the  trustees,  had  probative  force  in  the  same 
direction. 

The  court  refnsed  to  give  the  third  and  fourth  instructioos 
asked  by  plaintiff,  which  were  as  follows: 

"  3.  The  court  further  instructs  the  jury  that,  althongh 
they  may  believe  from  the  evidence  that  the  defendants,  At- 
kins and  Josiah  K.  Gillham  had  a  settlement  of  their  accounts, 
including  the  note  sued  on  here,  and  that  at  said  settlement  a 
balance  was  found  due  on  the  note  sued  on  here,  and  that  it 
was  agreed  between  Atkins  and  Gillham  that  said  balance  on 
said  note  was  to  be  paid  by  Atkins  assuming  a  debt  which 
John  G.  Gillham's  estate  was  owing  the  trustees  of  schools; 
yet  L.  jury  are  instructed  that  said  agreement  of  itself  is  not 
sufficient  to  discliarge^the  defendants,  and  unless  Atkins  car- 
ried out  said  agreement  by  actually  assuming  said  debt  to  the 
trustees  of  schools,  or  paid  the  same,  the  jury  must  lind  for 
the  plaintiff." 

^^  4.  The  court  further  instructs  the  jury,  that  although 
they  may  believe  from  the  evidence  that  Atkins  and  Josiah 
K.  Gillham  had  a  settlement  of  their  accounts,  including  the 
note  sued  on,  and  that  upon  said  settlement  a  balance  of  $490 
was  found  due  on  the  note  sued  on,  and  that  it  was  agreed  be- 
tween Atkins  and  Gillham  that  said  balance  was  to  be  paid 
by  Atkins  giving  his  note  and  mortgage  to  the  trustees  of 
schools  in  payment  of  a  debt  which  the  estate  of  John  G.  Gill- 
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]iam  owed  said  trustees;  yet,  if  the  jnry  further  believe  from 
the  evidence  that  the  tmptees  of  schools  refused  to  accept  the 
note  and^ortgage  offered  hy  Atkias  in  payment  of  the  John 
G.  Gillham  debt,  ^nd  that  tliey  collected  said  debt  off  the  GilU 
ham  estate,  then  the  note  saed  on  was  not  thereby  paid,  and 
the  jnry  ranst  find  for  the  plaintiff/' 

These  were  duplicates,  in  snbstance,  of  no  instrnetiona  that 
were  given;  we  see  no  vi^lid  objeption  to  them;  and  are  of 
opinion  it  was  error  to  refuse  them.  The  instruetions  given 
did  not  fairly  submit  the  real  question  in  issue  to  the  jnry; 
both  theories  suggested  by  the  testimony  should  have  been 
presented  for  their  consideration.  We  express  no  opinion  as 
regards  the  weigh^:  of  evidence  on  the  real  point  at  i^sna 

Some  minor  matters  claim  attention.  We  think  there  vas 
no  occasion  for  the  modification  of  plaintiff's  second  instruc- 
tion, and  that  the  modification  made  was  calculated  to  mis- 
lead.  The  fact  the  balance  of  $490,  struck  at  the  time  of 
the  accounting,  was  ascertfiined  by  deducting  all  amounts  due 
the  one  from  all  amounts  due  the  other,  incJuding  the  note  in 
controversy,  and  was  a  general  balance  on  settlement,  is  not 
necessarily  a  controlling;  fact  There  was  nothing  to  prevent 
the  parties,  if  they  saw  proper,  from  applying  the  amounts 
due  Atkins  first  in  full  satisfaction  of  the  other  demands  due 
Gillham,  and  only  the  residue  as  a  credit  on  the  $470  note, 
and  this  notwithstanding  the  ascertainment  there  was  a  bal- 
ance of  $490  on  settlement  of  all  matters  between  them. 

It  was  entirely  competent  to  show  that  in  1878^  the  time 
9  the  accounting  was  had,  Atkins  was  solvent  and  ingood  finan- 
cial condition;  it  made  it  altogether  more  probable  Gillham 
would  surrender  the  note  on  which  Job  was  surety,  and  take 
the  simple  promise  of  Atkins  for  the  indebtedness. 

It  was,  howeveo*,  improper  to  allow  several  witnesses,  against 
the  objections  of  plaintiff,  to  testify  that  in  1879,  the  time  suit 
was  instituted,  Atkins  was  insolvent  That  was  a  wholly  ini* 
material  matter,  and  shed  no  light  upon  the  questions  at  issue; 
and,  taken  in  connection  with  the  fact  that  Job  wan  security 
on  the  note,  it  was  calculated  to  mislead  and  prejudice  tlio 
jury  to  plaintiff's  detriment 
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It  is  to  be  regretted  the  statements  of  fact  tnade  by  the 
principal  witness  were  so  involved  with  expressions  of  opinion 
and  mere  conclusions  of  his  own.  Bnt  the  motion  to  exclnde 
sU  his  testimony,  made  afW  it  was  closed,  was  properly  re- 
fused. Plaintiff  should  have  objected  to  the  several  improper 
fitatemente  At  the  time  they  were  made. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
triaL 

Beversed  and  remanded. 


LyDIA  J.  CUNKIKGHAIC 

V. 

Chris  Hanke^  et  al. 


1 .  HusBAtTD  AKt>  wiTB. — Where  the  labor  of  a  wifb  is  perfbrmed  for  Che 
htuiband,  or  id  bestowed  on  his  business,  or  in  acquiring  the  products  of  his 
btisiness  or  calHnpr^  the  earnings  from  such  labor  belong  to  the  husband;  but 
where  the  labor  is  for  another,  or  is  in  any  kind  of  business  carried  on  by 
the  wife  with  the  husband's  assent,  in  ffood  faith  and  not  intended  to  shield 
the  husband's  property  from  liis  creditors,  the  wife  may  claim  the  profits  or 
proceeds. 

2.  IK8TRT7CTI0N8.— Where  the  question  was  whether  a  husband  or 
wife  was  the  proprietor  of  a  hotel,  and  whether  the  receipts  were  in  his  or 
her  business,  an  instruction,  "  Ihe  court  instructs  you  for  the  plaintiflT,  that 
as  a  matter  of  law  a  married  woman  is  entitled  to  her  separate  property  and 
her  own  separtbte  earnings  and  to  all  property  purchased  by  her,  of  money 
earned  by  her,  and  to  own,  use  and  control  such  property;  and  it  will  not  be 
liable  to  her  husband's  debtSf  nor  is  it  liable  to  execution  agamst  her  hus- 
band," is  inaccurate.  The  instruction  should  have  been  so  qualified  as  to 
limit  its  effect  to  8ucii  earnings  as  were  not  derived  from  labor  i)erformed 
for  the  husband,  or  bestowed  on  his  business  if  the  business  in  question  was 
hisbCHdneatf. 

8.  Thb  8AVX. — Where  the  evidence  clearly  showed  thai  whether  the 
husband  or  the  wife  was  the  proprietor  of  the  hotel,  her  services  were  of  a 
very  meritorious  charactet,  an  instruction  to  the  effect  that  neither  the  hus- 
band  or  his  creditors  have  iuiy  claim  on  money  paid  for  board  where  the 
wife  Appears  to  be  the  meritorious  cause,  is  misleading. 

Appeal  from  the  County  Court  of  Mt.  Pulaski  county;  the 
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Hon.  Henry  M.  Smith,  Judge,  presiding.     Opinion    filed 
April  13, 1883. 

Messrs.  Cb  and  all  &  Linegab,  for  appellant;  cited  R  S. 
1881,  Ch.  68,  §  8. 

Where  labor  of  the  wife  is  performed  for  the  husband,  or  is 
bestowed  on  his  business,  or  in  acquiring  the  products  of  his 
business  or  calling,  the  earnings  belong  to  the  husband:  Ha- 
zelbaker  v.  Qoodfellow,  64  111.  238;  Fijnn  v.  Gardner,  3  Brad- 
well,  253. 

Wall,  J.  This  was  a  trial  of  the  right  of  property  in  certain 
chattels  levied  npon  to  satisfy  an  execution. 

The  jury  found  for  the  claimant,  and  a  new  trial  being  de- 
nied, the  execution  creditors  bring  the  case  here  by  appeal. 
The  claimant  is  the  wife  of  the  execution  debtor,  and  the  prop- 
erty consists  chiefly  of  a  horse  and  cow,  and  sundry  articles  of 
furniture  nsed  in  a  hotel  in  Mound  City.  The  claim  is  made 
by  the  wife,  on  the  theory  that  she  was  conducting  the  hotel, 
with  her  own  means  and  industry,  independent  of  her  husband, 
and  that  these  items  of  property  were  purchased  by  her,  and 
paid  for  from  her  earnings  in  this  business. 

Tliere  was  conflict  in  the  testimony  as  to  the  manner  of  con- 
ducting the  hotel,  and  whether  the  receipts  in  question  were 
in  fact  the  earnings  of  the  wife  in  and  about  her  own  separate 
business,  or  whether  they  merely  resulted  in  whole  or  in  part 
from  her  services  as  the  assistant  and  helpmate  of  her  husband* 
who  was  by  the  execution  creditors  alleged  to  be  the  real  pro- 
prietor, and  as  such,  entitled  to  the  proceeds  of  the  business. 
We  express  no  opinion  as  to  the  merits  of  the  controversy, 
but  it  is  proper  for  us  to  say,  that  it  is  such  a  case  upon  tlie 
evidence  as  to  call  for  great  accuracy  in  the  instructions. 

It  is  insisted  by  appellants,  that  the  court  improperly  re- 
fused an  instruction  asked  by  them,  but  we  are  of  opinion  tlio 
substance  of  it  was  contained  with  sufficient  clearness  in  other 
instructions  which  were  given,  and  that  there  is  no  error  in 
this  respect  At  the  instance  of  the  claimant  the  court  gave 
the  following: 
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"  First  The  court  instructs  you  for  the  plaintiflT,  that  as  a  mat- 
ter of  law  a  married  woman  is  entitled  to  her  separate  property 
and  her  own  separate  earnings,  and  to  all  property  purchased 
by  her  of  money  earned  by  her,  and  to  own,  use  and  control 
such  property,  and  it  will  not  be  liable  to  her  husband's  debts 
nor  is  it  liable  to  execution  against  her  husband." 

The  act  of  1869  provided  that  a  married,  woman  may  re- 
ceive, use  and  possess  her  own  earnings  and  sue  for  the  same 
in  her  own  name,  free  from  the  interference  of  her  husband 
or  his  creditors;  and  it  follows  as  a  matter  of  course  that  any 
property  purchased  by  her  with  such  earnings  belongs  to  her 
as  though  she  were  unmarried.  The  Supreme  Court,  in  the 
case  of  Hazelbaker  v.  Goodfellow,  64  111.  238,  say  that  at  the 
common  law  the  earnings:  of  the  wife  belonged  absolutely  to 
the  husband;  and  the  same  rnle  apph'es  under  the  act  of  1869, 
where  the  labor  is  performed  for  the  husband  or  is  bestowed 
on  his  business,  or  in  acquiring  the  products  of  his  business  or 
calling;  but  where  the  labor  is  for  another,  or  is  in  any  kind 
of  business  carried  on  by  the  wife  with  the  husband's  assent 
in  good  faith,  and  not  intended  to  shield  the  husband's  prop- 
erty from  his  creditors,  the  wife  may  claim  the  profits  or 
proceeds.  In  this  case,  as  already  said,  the  central  question 
was  whether  the  husband  or  wife  was  the  proprietor,  and 
whether  the  receipts  were  in  his  or  her  business «  This 
instruction  was  much  too  indefinite  in  referring  to  "all  prop- 
erty purchased  by  her  of  money  earned  by  her'*;  and  as  in  a 
certain  sense  the  money  was  earned  by  her,  the  jury  were 
probably  misled.  The  instrilction  should  have  been  so  qual- 
ified as  to  limit  its  efiect  to  such  earnings  as  were  not  derived 
from  labor  performed  for  the  husband  or  bestowed  on  his 
business,  if  the  business  in  question  was  his  business. 

The  second  instruction  given  for  the  claimant  is  subject  to 
a  similar  criticism. 

It  is  true  that  in  the  instructions  ^nriven  for  the  creditors 
the  attention  of  the  jury  was  called  to  this  point,  and  perhaps 
if  there  were  no  other  objection  in  respect  to  the  instruc- 
tions, we  might  say  that  as  a  whole  series,  considering  those 
given  on  both  sides,  the  law  was  fairly  stated;  and  suppos- 
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ing  the  jnry  to  posfiess  the  reqaisite  intelligence  and  dis- 
crimination, the  charge  would  not  be  miBunderstood. 
Yet  it  mast  be  confessed  that,  as  often  happens,  nuder  the 
practice  of  giving  certain  instrnctions  for  the  plaintiffs  and 
certain  others y!!>r  the  defendant^  the  two  sets  of  propositions 
would  appear  to  the  common  reader  to  be  in  direct  conflict, 
and  not  capable  of  being  harmonized  or  regarded  as  limita- 
tions and  qaalifications  on  each  other,  and  in  their  perplexity 
the  jury  might  adopt  one  series  and  reject  the  other,  as  the 
legal  basis  of  their  verdict 

The  sixth  instruction  given  for  claimant  reads  thus:  *^  The 
court  instrncts  the  jury  that  the  husband  or  his  creditors 
have  no  claim  on  money  paid  for  board  where  she  appears  to 
be  the  meritorious  cause.''  It  must  be  manifest  that  this 
proposition  coming  from  the  court  in  connection  with  tiie 
evidence  showing  that  whether  the  husband  or  wifd  was  the 
real  proprietor,  her  services  were  of  a  very  "  meritorious  " 
character,  would  inevitably  mislead  the  jury;  and  it  conid 
hardly  be  expected  that  the  qualifying  propositions  to  be 
found  in  the  series  of  instrnctions  given  on  the  other  side 
would  avert  a  verdict  for  the  claimant. 

This  instruction, should  have  been  refused,  or  so  modified 
as  to  include  the  limitation  already  stated. 

No  brief  has  been  filed  for  appellee,  sind  under  the  mles 
of  this  court  the  case  might  be  reversed  for  that  cause  alooe, 
but  we  have  thought  proper  to  examine  the  record,  and  find- 
ing these  errors,  to  point  them  out  so  that  they  may  not  be 
repeated  on  another  triaL 

The  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 
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1.  PRAcncB— Award  op  ARBiXRATORS.—The  proceeding  in  casee  of 
eubmission  to  an  award  of  arbitrators,  is  purely  statutory  and  the  provis- 
ions of 'the  statute  must  be  complied  with  in  order  to  give  the  court  juris- 
diction to  render  judgment  upon  the  award.  Where  it  does  not  appear, 
from  the  order,  when  the  award  was  filed,  nor  that  notice  was  given,  nor  that 
defendant  waived  notice  and  entered  an  appearance,  the  coart  has  no  ja- 
nsdiction,  and  a  judgment  entered  on  such  award  is  erroneous. 

2.  Bill  of  bxgeptions. — ^The  objections  dependent  upon  the  submis- 
sion and  award,  which  not  bemg  presorted  by  bUl  of  exceptions  are  not 
properly  in  the  record,  can  not  be  coniiidered. 

Error  to  the  Connty  Coortof  Johnson  eountj;  the  Hon. 
Chas.  N.  Dambbon,  Jodge^  presiding^  Opinion  filed  April  13, 
1883. 

Mr.  H.  M.  RiDENHOWEB,  for  plaintiff  in  error;  that  the  sub- 
ject-matter of  this  snbraission  was  not  such  as  is  required  by 
the  statute  and  the  judgment  rendered  on  an  award  under 
such  a  submission  is  erroneous,  cited  Moody  v.  Kelson,  60 
111.  229;  Low  v.  Nolte,  15  111.  368;  Cromwell  v.  March, 
Breese,  230. 

A  corporation  can  only  act  through  its  officers  or  by  ex- 
pressly delegatinof  its  powers  to  others:  Hopkins  v.  Eose- 
clare  Lead  Co.  72  111.  373 ;  Boutou  v.  Supervisors,  84-  111. 
384;  Kinzie  v.  Trustees,  2  Scam.  187. 

An  award  of  arbitrators  must  be  certain  to  a  common  in- 
tent, capable  of  being  understood  and  carried  iiito  specific 
execution  without  the  aid  of  extraneous  circumstances:  In- 
graham  V.  Whitmore,  75  111.  31;  McDonald  v.  Bacon,  3  Scam. 
431. 

The  award  will  be  void  unless  it  comprehends  all  the  mat- 
ter:^ which  are  named  in  the  submission:  Tucker  v.  Page, 
69  111.  179. 

The  concurrence  of  all  the  arbitrators  is  necessary  to  make 
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a  valid  award  unlesg  expressly  otherwise  provided  in  the  snb- 
mission:  Moore's  Civil  Justice,  §  992;  Banister  v.  Head,  1 
Gilm.  102. 

Wall,  J,  The  judgment  in  this  case  recites  that  the  par- 
ties entered  into  a  written  stipulation  submitting  their  con- 
troversy to  the  award  of  three  persons,  named,  as  arbitrators, 
and  agreed  that  judgment  should  be  entered  upon  the  award. 

The  proceeding  in  such  cases  is  purely  statutory  and  the 
provisions  of  the  statute  must  be  complied  with  in  order  to 
give  the  court  jurisdiction  to  render  judgment  upon  the 
award. 

The  statute  provides,  Sec  7,  Ch.  10,  that  the  party  filing 
the  award  may,  at  the  next  term  after  such  filing,  by  giving 
four  days  notice  to  the  opposite  party,  if  no  legal  exceptions 
are  taken,  have  judgment  on  the  award. 

This  applies  as  well  to  arbitrations  under  Sec.  16  as  under 
Sec.  1. 

It  does  not  appear  from  the  order  when  the  award  was  filed, 
nor  that  notice  was  given,  nor  that  the  defendant  waived  no- 
tice and  entered  an  appearance. 

The  court  therefore  had  no  jurisdiction  and  the  jnd^^ent 
was  erroneous. 

Several  other  objections  are  urged  by  counsel,  but  they  are 
chiefly  if  liot  wholly  dependent  upon  the  submission  and 
award,  which  not  being  preserved  by  bill  of  exceptions,  are 
not  properly  in  the  record,  and  the  objections  thereto  can  not 
therefore  be  considered.  The  judgment  is  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 
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1.  Depectivb  pence— Railroad  compakt  not  liable  por  dam- 
ages TO  chops  B7  stock  GETTING  THROUGH  THE    SAME. — ^Tho  Statufce  re- 

quiringr  railroad  companies  to  fence  their  tracks  is  not  for  the  purpose  of 
protecting  adjoining  land  owner  i  from  damage  that  might  be  done  by  stock 
getting  on  the  right  of  way  and  thence  to  the  adjacent  crops.  The  object 
of  the  statute  was  to  prevent  stock  from  coming  on  the  railroad  and  be- 
ing injured,  and  to  prevent  accidents  which  would  likely  occur  if  stock 
were  not  fenced  away  from  the  track,  thereby  promoting  the  safety  of  pas- 
sengers and  employes  on  the  trains. 

2.  Construction  op  statute. — There  is  a  special  requirement  in  the 
statute,  the  plain  object  of  which  is  to  prevent  stock  from  getting  on  the 
track,  and  for  a  failure  to  comply  with  it,  a  special  liability  is  provided  in 
respect  to  one  particular  thing,  viz. :  the  damages  which  may  be  done  by 
the  agents,  engines  or  cars  of  the  corporation  to  such  stock  so  getting  on 
the  road,  and  providing  that  when  this  requirement  is  complied  with,  liabil- 
ity in  r&^pectto  such  damages  shall  be  dependent  upon  negligent  or  \villfiil 
conduct.  The  manifest  purpose  of  the  law  is  to  enforce  this  special  duly 
by  attaching  this  special  liability,  and  had  there  been  a  purpose  to  create  a 
liability  beyond  that  specified,  very  different  terms  would  have  been  em- 
ployed. 

8.  Failure  to  build  cattle-guards. — ^The  requirement  to  build  cat- 
tle-guards at  road  crossings  is  not  different  from  that  to  build  fences  along 
the  track,  and  a  failure  to  build  such  cattle-guards  imposes  no  greater  or 
other  liability  than  the  failure  to  fence. 

4.  Removal  op  pences  without  notice  to  land  owner.— Where  it 
was  claimed  that  there  was  a  failure  to  maintain  cattle-guards  at  the  road 
crossing,  that  the  wing  fences  of  appellee  were  improperly  removed  and 
that  the  railroad  company  were  liable  because  of  an  unwarrantable  change 
of  the  situation  without  notice  to  the  land  owner,  qtUBre,  whether  there  are 
circumstances  in  the  present  instance,  which  would  render  the  company  in 
the  proper  form  of  action  liable  for  the  injury  sustained  by  the  land  owner. 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon. . 
Chanckry  S.  Conger,  Judge,  presiding.     Opinion  filed  April 
13,  1883. 

Messrs.  Stevens,  Lee  &  Horton,  for  appellant;  cited  JL 
S.  1874,  Chap.  8;  R  S.  Chap.  114,  §  48. 


444  Appellate  Cousts  of  Illinois. 

p.,  D.  &  E.  R'y  Co.  ▼.  Schiller. 

It  was  not  the  design  of  the  statute  that  railroad  companies 
should  be  compelled  to  protect  the  crops  of  adjoining  land 
owners  a<|^ainst  cattle  or  hogs  wrongfully  upon  their  right  of 
way:  Wabash  R  K.  Co.  v.  Brown,  5  Bradwell,  590; 
liedfield  onEailways,  490;  Shearman  &  Bedfield  on  Negli- 
gence, §  469;  Buxton  v.  U.  R  K'y  Co.  3  Law  Bep.  32;  Lang- 
lois  V.  Buffalo  R.  R  Co.  19  Bart  364;  Clark  v.  H.  &  St.  Jo. 
R  R  Co.  36  Mo.  218. 

An  instruction  based  upon  the  belief  of  the  jury  without 
reference  to  the  evidence  is  erroneous:.  Ewing  v.  Unukle, 
20  111.  448;  Fame  Ins.  Co.  v.  Mann,  4  Brad  well,  485. 

Messrs.  FitniAN  &  Heap,  for  appellee;  that  ease  lies  either 
for  negligence  or  non-feasance,  cited  1  Chitty  on  Pleadings, 
132. 

In  the  absence  of  any  motion  setting  out  the  causes  for  a 
new  trial  the  court  mast  presume  that  appellant  was  satisfied 
with  the  verdict  of  the  jury  atid  judgment  of  the  court:  O.  O. 
&  F.  R  V.  R  R  Co.  V.  McMath,  1  Brad  well,  429;  St.  L.  A. 
&  T.  H.  R  R  Co.  V.  Thomas,  85  111.  464;  Emory  v.  Addis, 
71  111.  274;  Jones  v.  Jones,  71  111.  502. 

Where  substantial  justice  has  been  done,  a  new  trial  will 
not  be  granted,  although  the  court  erred  in  some  of  its  in- 
structions: Hewitt  v.  Jones,  72  111.  218. 

Wall,  J.  This  was  a  suit  Commenced  before  a  justice  of 
the  peace  and  removed  by  appeal  to  the  Circuit  Court  of  Jas- 
per county,  where  the  plaintiff  recovered  a  judgment,  from 
which  the  railroad  company  prosecutes  an  appeal  to  this 
court.  It  appears  from  the  evidence  trfaat  the  railroad  was 
built  across  the  plaintiff's  land;  that  along  the  north  side  of 
this  land  there  was  an  ordinary  road  that  had  b€$en  in  common 
use  for  many  years;  that  the  railroad  company  put  in  cattle- 
guards  at  the  crossing  of  this  road  and  the  plaintiff  built  wing 
fences  up  to  the  cattle-guards,  thus  protecting  his  crops;  that 
in  December,  1881,  some  four  or  five  years  after  the  railroad 
was  built,  the  company  erected  a  barbed  wire  fence  along  the 
right  of  way  through  the  plaintiff's  land,  and  upon  the  sup- 
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position  i\\dX  ^hq  road  befor@  mentioned  w^  not  a  public  ono, 
extended  the  wire  fenoQ  across  it,  and  there  being  no  longer  a 
road  crossing  at  this  ppinti  removed  the  cattle-guards  and 
wing  fences,  and  in  conaeqiien^e  of  the  wire  fence  not  taming 
hogs,  the  plaintiff's  crpp^  were  injured,  the  hogs  getting 
through  the  wire  fenqe  where  it  (^rossc^d  the  old  road  and  pass* 
ing  thence  to  the  plaintiff  ^s  Sehje. 

It  is  urged  bj  appellant  that  the  statnte  requiring  railroad 
^mpanies  to  fepce  their  trpKsl^s  is  not  for  tlie  purpose  of  pro- 
tecting ^oini^g  land  owners  from  damage  that  might  be 
(lope  by  stael^  gP^tipg  on  th^  right  of  w(^y  and  thence  to  the 
fkdjacent  crops,  but  th^t  the  object  of  the  legi^^lature  was  to 
prevent  stock  from  coming  on  the  railroad  and  being  injured, 
Md  to  prevent  accidents  wlli^h  would  likely  occur  if  stock 
were  not  fenqed  away  fram  th§  track,  thereby  promoting  the 
fafety  of  pa^s^iger^  apd  employes  on  the  trains. 

We  have  no  doubt  this  is  th^  true  construction.  The  stat- 
ute requiring  railroad  companies  to  fence  their  tracks  provides 
that  such  corporations  sh^ll  within  the  six  months  aftei*  the  line 
is  open  for  use  erect  and  maintain  on  both  sides  of  the  track 
lences  '^  suitable  and  sufficient  to  prevent  cattle,  etc.,  from 
getting  on  sueh  railroad,"  *  *  *  ftnd  shall  construct  at 
all  road  crossings  *' cattle-gnards  suitable  and  sufficient  to 
prevent  cattle,  ^tc.,  from  getting  on  such  railroad,"  and  that 
^^  when  such  fenc^  or  cattle-guards  are  pot  ma.de  as  aforesaMj 
or  when  such  fences  or  cattle-guards  are  not  kept  in  good  re- 
pair, such  cprporations  shall  be  liable  for  all  damages  which 
m^y  be  done  by  the  agentS}  engines  or  cars  of  such  corpora- 
tion to  such  cattle,  etc.,  thereon ;  but  when  such  fences  and  cat* 
tie-guards  have  been  duly  made  and  kept  in  good  repair  such 
railroad  corporation  shall  not  be  liable  for  any  damages  un- 
less negligently'or  willfully  done." 

Here  is  a  special  requirement,  the  plain  object  of  which  is 
to  prevent  stock  from  getting  on  the  road  and  for  a  failure  to 
comply  with  it  a  special  liability  is  provided  in  respect  to  one 
particular  thing,  viz. :  the  damages  which  may  be  done  by 
the  agents,  engines  or  pars  of  the  corporation  to  such  stock  so 
getting  on  the  road,  and  providing  that  when  this  require- 
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ment  is  complied  with,  liability  in  respect  to  snch  damages 
shall  be  dependent  upon  negligent  or  willful  condnct.  ^ 

It  wonid  seem  that  the  manifest  parpose  of  the  law  is  to 
enforce  this  special  dnty  by  attaching  this  special  liability,  and 
had  there  been  a  purpose  to  create  a  liability  beyond  that  speci- 
fied very  different  terms  would  have  been  employed. 

This  act  has  been  in  force  in  substantially  the  same  form 
since  1855,  and  has  been  the  subject  of  consideration  and  dis- 
cussion in  our  Supreme  Court  very  frequently  in  cases  brought 
to  enforce  liability  for  killing  or  injnring  stock.  That  court 
have  upheld  it  as  constitutional  upon  the  ground  that  it  was  a 
proper  exercise  of  the  police  power — O.  &  M.  R.  K.  Co.  v. 
McClelland,  25  111.  145 — and  have  held,  in  view  of  the  pur- 
pose of  the  act,  tliat  where  an  unfenced  road  is  owned  by  one 
corporation,  and  trains  run  over  it  by  another,  either  corpora- 
tion is  liable  for  stock  injured  on  the  track  by  the  engines  or 
cars  of  the  operating  company.  The  provision  fixing  liabil- 
ity for  stock  injured  by  failure  to  fence  has  often  been  dis- 
cussed and  sustained  as  a  penalty  properly  devised  in  order 
to  secure  compliance  with  this  proper  and  necessary  police 
regulation,  but  we  have  been  referred  to  no  case,  and  are 
aware  of  none,  where  it  has  been  held,  or  intimated  that  there 
was  any  other  penalty  or  liability  other  than  that  specified. 

Redfield,  in  his  work  on  Railways,  2d  ed.  874,  says  that 
where  the  statute  makes  them  (railroad  companies)  liable  for 
all  injuries  to  cattle,  etc.,  by  their  agents  or  instruments  until 
they  fence  their  roads,  the  liability  extends  only  to  the  owners 
of  the  cattle,  and  this  liability  is  the  only  one  incurred.  And 
it  is  said  by  the  same  author  that  such  companies  are  not  liable 
to  their  own  servants  for  injuries  happening  to  them  in  con- 
sequence of  a  want  of  such  fences.  It  was  so  held  in  Lanop- 
lois  V.  B.  &  R.  R.  R.  Co.  19  Barb.  364,  and  in  Wabash  R'y 
Co.  V.  Brown,  5  Brad  well,  590;  Shearman  and  Redfield  on 
Negligence,  Sec.  469. 

If  the  omission  to  comply  with  this  statute  would  not 
render  a  railroad  company  liable  to  an  employe  for  an  injury 
resulting  from  a  failure  to  maintain  the  fence,  it  is  difficult  to 
see  on -what  ground  to  place  liability  to  an  adjoining  land 
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owner  for  an  injnry  to  crops  in  respect  to  which  the  railroad 
company  is  under  no  duty,  common  law  or  stathtory. 

The  Supreme  Court  of  Missouri  in  the  case  of  Clark  v.  H. 
8t  Jo.  R.  E.  Co.  36  Mo.  218,  had  occasion  to  pass  upon  the 
same  question  upon  an  act  of  that  State  similar  to  ours,  and 
held  in  clear  terms  that  the  scope  of  the  legislation  is  the  pro- 
tection of  the  railroad,  the  safety  of  passengers  and  trains  and 
the  prevention  of  accidents  and  injuries  to  stock  straying  on 
the  track;  that  the  company  is  required  to  fence  the  road  in 
and  to  fence  stock  out,  and  is  not  required  to  enclose  the 
farms  or  fields  of  other  land  owners  for  their  benefit  or  for 
any  other  purpose;  that  it  is  not  to  be  inferred  that  the  com- 
pany incurs  any  liability  to  such  laud  owners  by  reason  of 
failing  to  make  and  maintain  such  fences  except  for  damages 
done  to  stock  coming  on  the  track. 

We  do  not  understand  counsel  for  appellee  to  insist  very 
seriously  upon  a  different  view  of  the  statute,  but  he  contends 
that  there  was  a  failure  to  maintain  the  cattle-guards  at  the 
road  crossing,  that  the  wing  fences  of  the  appellee  were  im- 
properly removed  and  that  the  defendant  company  was  liable 
because  of  an  unwarrantable  change  of  the  situation  without 
notice  to  the  land  owner.  Possibly  there  are  circumstances 
which  would  render  the  company  liable  in  the  proper  form 
of  action  for  the  injury  that  has  been  sustained  by  the  land 
owner  in  the  present  instance. 

It  is  not  necessary  to  determine  whether  there  was  a  pub- 
lic highway  at  this  point  or  whether  there  was  a  violation  of 
the  statute  in  removing  the  cattle-guards,  since  the  require- 
ment to  build  these  at  road  crossings  is  not  different  from  that 
to  build  fences  along  the  track,  and  a  failure  to  do  so  im- 
poses no  greater  or  other  liability  than  does  the  failure  to  fence. 
.  At  the  instance  of  appellee  the  court  gave  the  following  in- 
struction : 

"  The  court  instructs  the  jury  for  the  plaintiff  that  the  law 
requires  the  railway  company  to  keep  good  and  sufficient  cat- 
tle-guards at  all  public  road  crossings;  and  if  the  jury  believe 
that  the  railway  company  fenced  across  a  public  road,  and  af- 
ter so  fencing  removed  their  cattle-guard,  and  that  by  reason  of 
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8uch  removal  and  tlie  insnfficiencj  of  the  company's  fences. 
Btock  trespassed  upon  the  crops  of  plaintiff  and  he  was  there- 
by damaged,  the  jnrj  should  find  for  plaintiff." 

This  clearljprediciitcs liability  for  the  injnry  to  the  crops 
npon  the  assumed  failure  to  comply  with  the  statute,  and  in 
the  view  we  take  of  the  law,  is  erroneous. 

The  verdict  of  the  jury  was  uo  doubt  due  to  this  instruction, 
and  the  judgment  must  therefore  be  reversed  and  the  cause 
remanded* 
'  Heversed  and  remanded. 


The  Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany 
▼. 
The  People,  etc. 

1.     RaH^ROAD  TBACK  VOT,  pur  SB,  A  PUBLIC  KUI8AH0B.— A  nullOSd 

track  in  a  street  is  oot  necessarily,  per  m,  a  public  nuisance.    Nor  can  it  be 
saidi  as  a  matter  of  law,  that  it  is  an  obstruction. 

2.  Defectivb  indictment.— \^1iere  an  indictment  nnder  sections  221 
and  222  of  the  Criminal  Code  did  not  directly  aver  that  the  railroad  track  in 
question  was  an  obstruction  to  the  street.  HM^  That  the  indictment  was 
not  good. 

3.  Pleading. — Every  fact  and  circumstance  stated  in  an  indictment  most 
be  laid  positively.  They  can  not  be  stated  by  way  of  recital,  nor  by  way  of 
argument  or  inference;  the  allegations  must  be  in  words  clear,  direct,  and 
not  argumentati've  or  inferential. 

Error  to  the  Circuit  Conrt  of  Alexander  oonnty ;  the  Hon. 
David  J.  Baker,  Judge,  presiding-  Opinion  filed  April  13. 
1883. 

Mr.  Samitbl  P.  Whbelks,  for  plaintiff  in  error. 

Mr.  Jambs  M.  Dahbok  and  Mr.  D.  T.  Limsgab,  and  Messrs. 
MuLKGY  &  Leek,  for  defendant  in  error;  that  no  greater  de- 
gree of  certainty  ia  required  in  an  indictment  than  is  required 
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in  a  declaration,  cited  1  Chitty  on  Z^I.  234;  Gould  on  PI. 
Ch.  8,  §  63. 

As  to  degree  of  proof  required  of  a  material  fact  pleaded 
under  a  tndelieet:  Gould  on  PI.  Oh.  3,  §  35;  1  Olwtty  on  PI. 
817;  Grimwood  v.  Barrit,  6  T.  R  461;  Dakln's  Case,  2 
Sannd.  291;  1  Bishop  on  Criminal  Procedure,  406. 

An  indictment  which  concludes  '^  contrary  to  the  form  of 
the  statute,"  etc.,  is  a  prosecntion  under  tlie  statute  and  not 
at  common  law:  Town  of  Paris  v.  The  People,  27  111.  74. 

Wall,  J.  The  plaintiflF  in  error  was  indicted  under  Sees. 
321  and  222  of  the  Criminal  Code.  The  former  section  pro- 
vides that  it  is  a  public  nuisance  to  encroach  upon  or  obstruct 
any  street,  etc,  and  the  latter  section  imposes  the  punishment 
for  erecting  or  continuing  any  such  nuisance. 

The  indictment  avers  that  at,  etc.,  and  on,  etc.,  the  defend- 
ant did  unlawfully  continue  a  certain  nuisance,  whether  pub- 
lic or  not  is  not  stated,  to  wit,  one  railroad  track  upon  a  cer- 
tain street,  naming  it,  which  track  had  been  laid  by  another 
corporation,  naming  it,  on,  etc.,  and  by  then  and  there  contin- 
uing said  track  did  then  and  there  continue  an  obstruction  on 
said  street.  It  is  not  directly  averred  that  the  track  was  an 
obstruction  to  th6  street,  and  there  is  nothing  but  tfie  mere 
conclusion  of  the  pleader  from  which  it  can  be  so  inferred. 
The  offense  denounced  by  the  statute  is  the  obstruction  of  a 
street,  not  the  mere  building  and  C(»ntinuing  of  a  railroad 
track  which  may  or  may  not  amount  to  an  obstruction. 

A  railroad  track  in  a  street  is  not  necessarily,  per  se^  a 
public  nuisance.  Angell  on  Highways,  Sec  32,  and  cases 
there  cited;  Murphy  v.  City  of  Chicago,  29  111.  286.  Nor  can 
it  be  said  as  a  matter  of  law  that  it  is  an  obstraction.  On 
the  trial  the  prosecution  introduced  evidence  to  prove  that  the 
street  was  materially  obstructed  at  the  point  in  question  by 
one  or  more  of  the  defendant's  tracks,  though  at  certain  points 
further  up,  in  the  more  busy  portion  of 'the  street,  it  seemed 
the  track  was  so  laid  as  to  have  caused  no  serious  objection — 
thus  conceding  the  necessity  of  proving  more  than  the  mere 
presence  of  the  track  in  the  street. 
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Every  fact  nnd  circainstance  stated  iu  au  iudictinent  muBt 
be  laid  positively;  it  can  not  be  stated  by  way  of  recital,  nor 
by  way  of  argnment  or  inference:  tbe  allegations  must  be  in 
words  dear,  direct,  and  not  argnmentative  or  inferential* 
Archbold  Criminal  Pleading,  Sec.  54;  Bishop  Criminal 
Procedure,  Vol.  1,  Sec.  508. 

Tested  by  these  well-settled  rales  of  criminal  pleading,  we 
are  of  opinion  the  indictment  was  imperfect,  and  that  the 
motion  to  quash  should  have  been  sustained.  The  judgment 
is  reversed  and  cause  remanded. 

Beversed  and  remanded. 
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Anna  Bartell,  use,  etc., 

V. 

John  F.  Bauman,  Adnoiinistrator,  etc. 

1.  Garnishment. — The  proceeding  by  gramishment  is  purely  statatory, 
and  cases  not  plainly  within  the  statuti  are  to  be  disregarded.  The  pro* 
ceeding  is  in  effisct  a  suit  by  the  judgment  debtor  for  the  use  of  his  creditor 
against  tlie  garnishee,  and  generally  speaking,  it  may  be  maintained  in  all 
cases  where  an  ordinary  suit  would  lie  against  the  latter  in  favor  of  the 
judgment  creditor. 

2.  PRAcncE — When  process  of  garnishxent  itill  hot  uk. — 
For  reasons  of  public  policy,  a  municipal  corporation  is  held  not  liable  to  the 
process  of  gamisfament,  and  when  the  m<mey  is  in  the  €iiBtody  of  the  law 
it  can  not  be  reached  in  this  way. 

3.  When  official  io  ahrnable  to  the  process— Whenever  an  official 
holds  money  merely  as  the  agent  of  the  law,  he  is  not  amenable  to  the  process 
of  garnishment,  but  when  his  relation  is  so  far  changed  that  he  is  under  a 
personal  obligation  to  the  judgment  debtor,  he  is  amenable  to  such  process. 

4.  Administrator  amenable  to  process  of  garnishment.— The 
court  is  of  opinion  that  the  case  of  an  administnitor  is  analogous  to  the  cases 
of  a  master  in  chancery  and  sheriff  (47  III.  287  and  12  IU.  358)  and  that 
there  is  a  personal  obligation  from  the  administrator  to  the  judgment  debtor. 

Error  to  the  County  Court  of  Alexander  county;  the  Hon. 
William  P.  Murphy,  Judge,  presiding.  -  Opinion  filed  April 
18,  1888. 
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Mr.  H.  Clay  Hobneb,  for  plaintiff  in  error;  that  where  an 
official  holds  monej  merely  as  the  agent  of  the  law,  he  can  not 
be  sabject  to  the  process  of  garnishment,  but  if  anytliing 
arises  to  change  this  relation  from  an  official  obligation  to  a 
personal  liability^  he  can  be  amenable  to  such  process,  and  that 
this  is  law  independent  of  any  statute,  cited  Lightner  v.  Stin- 
gagle,  83  111.  517;  Weaver  v.  Davis,  47  111.  237. 

Whenever  the  devisee,  legatee  or  distributee  can  enforce 
payment  of  amount  doe  him  by  action  against  the  adminis- 
trator, it  is  then  a  deht  due  within  the  law  of  garnishment: 
Freeman  on  Executors,  §  131;  Curling  v.  Hyde,  10  Mo.  374; 
Kichards  v.  Griggs,  16  Mo.  416. 

Masters  in  Chancery  are  liable  to  garnishee  process  after  they 
become  liable  to  action  on  part  of  distributee:  Weaver  v. 
Davis,  47  111.235;  Triebel  v.  Colburn,  64  HI.  377. 

It  is  not  the  officer  who  is  privileged,  it  is  the  property 
which  is  in  his  hands  under  such  circumstances  as  makes  it 
technically  in  cuatodia  legia:  Freeman  on  Executions,  §  130 ; 
Pierce  v.  Carleton,  12  111.  364. 

The  fact  that  the  exact  amount  due  the  widow  is  not  ascer- 
tained by  the  court  is  immaterial:  McMurphy  v.  Boyles,  49 
111.  110;  R.  S.  1874,  Chap.  Dower,  §  10. 

Messrs.  Habtzell  &  Simpson,  for  defendant  in  error;  that 
where  a  person  derives  his  authority  from  the  law  to  receive 
and  hold  money  or  property,  he  can  not  be  garnished  for  the 
same,  cited  Millison  v.  Fisk,  43  III.  112. 

A  judgment  will  not  be  entered  against  a  garnishee  except 
when  a  clear  indebtedness  is  shown  existing  at  time  of  service 
of  garnishee  process,  and  unless  answer  of  garnishee  clearly 
makes  him  chargeable,  he  should  be  discharged:  C.  &  St.  L. 
R  R  Co.  V.  Hindman,  85  111.  521;  Pearce  v.  Carleton,  12  111. 
358;  I.  C.  R  R  Co.  v.  Cobb,  48  111.  404;  C.  &  St.  L.  R  R  Co. 
V*  Killenberg,  82  111.  295;  The  People  v.  Johnson,  14  111.  342. 

Wall,  J.  Bauman  was  administrator  cum  testamento 
annexe  of  Theodore  Bartell.  Anna  Bartell,  the  widow,  re- 
nounced the  will  and  elected  to  take  under  the  statute.    The  ad- 
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ministrator  made  his  final  report  showing  a  balance  of  $508.91 
in  his  hands  for  distribntion,  which  report  whs  approved  by 
the  conntj  court  and  the  balance  was  ordered  to  be  paid  **  to 
the  heirs  entitled  thereto.^'  Panlns  acnd  Grott  iiaving  a  jnd(|f- 
ment  against  the  widow  upon  which  an  execution  had  been 
returned  ^^  nulla  hona^^'*  made  the  necessary  affidavit  and 
sought  to  garnish  the  widow's  share  of  the  money  in  the  hands 
of  the  administrator. 

Upon  a  hearing  of  the  above  facts  the  court  discharged  the 
garnishee,  and  the  question  is  as  to  the  propriety  of  this  rul- 
ing. 

The  proceeding  by  garnishment  is  purely  statutory^  and 
cases  not  plainly  within  the  statute  are  to  bo  disregarded. 
The  object  is  to  reach  matters  of  indebtedness  due  the  judg- 
ment debtor  from  the  garnishee  or  any  estate  or  effects  held 
by  him  belonging  to  the  judgment  debtor  and  appropriate  the 
same  to  the  payment  of  the  demand  of  the  judgment  creditor. 
The  language  of  the  statute  is  broad  and  not  difficult  of  con- 
struction, so  far  as  it  relates  to  the  character  of.  assets  to  be 
affected. 

The  proceeding  is  in  effect  a  suit  by  the  judgment  debtor 
for  the  use  of  his  creditor  against  the  garnishee,  and  gencrallj' 
speaking,  it  may  be  maintained  in  all  cases  wlierean  ordinary 
suit  would  lie  against  the  latter  in  favor  of  the  judgment 
debtor. 

For  reasons  of  public  policy,  it  is  held  that  a  municipal 
corporation  is  not  liable  to  this  process:  Merwin  v.  The 
City  of  Chicago,  45  111.  183. 

It  is  also  a  well-settled  rule,  that  when  the  money  is  in  the 
custody  of  the  law,  it  can  not  be  reached  in  this  way,  for  the 
reason  that  it  would  tend  to  confusion  and  collision  between 
different  judicial  tribunals  and  greatly  embarrass  the  officers 
of  the  law  in  the  performance  of  their  duties. 

It  is  contended  on  behalf  of  the  administrator,  that  the 
money  in  question  was  in  custodia  legis  in  the  sense  here 
intended,  and  that  therefore  the  court  properly  discharged  the 
garnishee. 

The  Supreme  Court  of  this  State  have  discussed  the  subject 
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in  several  cases:  Pierce  v.  Carleton,  12  111.  358;  Lightner  v. 
Stingagle,  33  111.  517;  Weaver  v.  Davis,  47  III.  237;  Triebel  v. 
Colbnrn,  64  111.  377;  and  the  principle  to  be  deduced  is  that 
whenever  an  official  holds  merely  as  the  agent  of  the  law 
he  is  not  amenable  to  the  process,  but  when  his  relation  is  so 
far  changed  that  he  iH  under  a  personal  obligation  to  the  judg- 
ment debtor  he  is  amenable. 

Accordingly  it  was  held  in  Pierce  v.  Carleton,  supra^  that 
a  surplus  in  the  hands  of  a  sheriff,  after  paying  an  execution, 
might  be  garnished;  and  in  Weaver  v.  Davis,  swpra^  that 
money  in  the  hands  of  a  special  Master  in  Chancery  devised 
from  the  sale  of  lands  in  partition  which  the  court  had  or- 
dered to  be  distributed  to  the  partitioners  might  be  so  appro- 
priated. 

So  far  as  we  are  advised,  the  case  of  an  administrator  has 
not  been  before  the  Supreme  Court  of  this  State,  but  it  has 
been  held  by  the  courts  of  last  resort  in  other  States  that 
when  an  order  of  distribution  is  made,  and  the  distributee  has 
thus  acquired  a  right  to  demand  his  portion,  the  writ  will 
lie.  See  Freeman  on  Executions,  Sec.  131,  and  the  cases 
there  cited.  We  think  the  case  of  the  administrator  is  quite 
analogous  to  the  case  of  the  Master  in  Chancery  above  referred 
to,  and  that  the  principle  involved  in  the  case  of  a  surplus 
held  by  the  sheriff  is  the  same  as  that  involved  here,  viz.: 
there  is  a  personal  obligation  from  the  officer  to  the  judgment 
debtor.  • 

When  the  order  of  distribution  is  made,  the  administrator 
owes  a  duty  to  the  distributee  to  pay  him  his  portion,  and  this 
may  be  enforced  at  the  suit  of  the  latter.  Should  it  be  in- 
sisted that  by  Sec.  115,  Ch.  3  K.  S.  suit  could  not  be  main- 
tained on  the  official  bond  against  the  administrator  and  his 
sureties  until  tliirty  days  after  demand  for  payment,  it  may  be 
answered  that  this  is  not  a  proceeding  on  the  bond,  but  mere- 
ly to  reach  a  fund  in  the  hands  of  the  administrator;  that  the 
chief  object  of  requiring  this  demand  is  to  save  useless  costs, 
as  was  said  in  the  People  v.  Admire,  39  111.  251,  and  that  in 
this  proceeding  the  garnishee  is  not  necessarily  taxed  with 
costs,  Sec.  27,  Ch.  62 — that  where  the  demand  is,  in  the  nature 
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of  the  case,  ont  of  the  qaestion,  it  is  not  necessary,  and  finally 
that  the  statute  contemplates  the  nse  of  this  writ,  even  in 
cases  where  the  debt  is  not  doe,  and  provides  that  execution 
shall  not  issue  until  after  the  debt  is  due,  unless,  etc.  See 
Cb.  63,  Sec.  19,  R  S. 

If  it  were  to  be  held  that  the  distributee  could  not  sue  the 
administrator  till  thirty  days  after  demand  made  by  him,  and 
that,  therefore,  the  money  could  not  be  garnished  without 
demand  so  made,  the  distributee  could,  by  omitting  to  make 
the  demand,  keep  the  money  forever  beyond  the  law,  and  yet 
by  collusion  with  the  administrator  might  receive  it  without 
demand,  and  thus  avoid  the  payment  of  his  debt  Shonld  it 
be  urged  that  the  administrator  is  not  compelled  to  pay  until 
he  has  received  a  refunding  bond  according  t6  Sec.  117,  CIl 
3,  R.  S.,  the  answer  is  that  if  he  should  ask  such  a  bond  the 
court  would  have  ample  power  to  require  the  creditor  to  ex- 
ecute it  as  a  condition  of  the  garnishment  under  See.  24,  Ch. 
62,  S.  S.,  and  such  was  the  ruling  in  the  case  of  Titchett  v. 
Dalben,  3  Harrington,  267,  though  no  similar  statutory  pro- 
vision was  referred  to. 

We  are  of  opinion  the  court  erred  in  discharging  the  gar- 
nishee, and,  therefore,  reverse  the  judgment  and  remand  the 
cause. 

Berersed  and  remanded. 


William  G.  Williams 

V. 

John  H.  Shup. 


1.  Pbacticb— Party  kntitled  to  begin  Aim  beplt.— The  general 
rale  is  that  the  burden  of  proof  is  upon  the  party  who  substantially  asseits 
the  affirmative  of  the  issue,  and  as  a  consequence  the  party  so  asserting  the 
affirmative  is  entitled  to  begin  and  reply,  regard  being  had  to  the  snbslanoe 
and  effect  of  the  issue  rather  than  the  form  of  it. 

2.  Burden  of  proof— Instruction.— Where  the  pleas  admitted 
plaintiff's  cause  of  action  and  by  the  plea  of  set-off  defendant  asserted 
that  plaintiff  owed  him  a  greater  sum  for  certain  seryioes.  defendant  was,  in 
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effect,  maintaining  a  croes-action  against  plaintiff  for  this  demand,  and  his 
attitade  and  mode  of  trial  were  the  same  as  though  he  was  prosecuting  an 
original  action.  As  the  burden  of  proof  was  then  upon  defendant  to  estab- 
lish his  demand  by  the  preponderance  of  the  evidence,  and  he  must  show 
that  the  services  were  rendered  under  some  contract,  express  or  implied, 
the  nature  of  the  contract,  and  its  terms,  if  express,  the  instruction  given  in 
the  case  was  erroneous. 

3.  iNSTBUCTioir  AS  TO  INTEREST  OF  WITNESS.— The  interest  of  a  wit- 
ness in  the  event  of  a  suit  is  properly  to  be  regarded  in  estimating  the 
weight  of  his  testimony,  and  in  a  ease  where  an  interested  party  testifies,  a 
court  should  not  refuse  to  give  an  instruction  to  sjch  effect. 

Ebror  to  the  Circuit  Oonrt  of  Jasper  county;  the  Hon. 
William  C.  Jones,  Jadge,  presiding.  Opinion  filed  April 
13,  1883. 

Mr.  John  H.  Hallet^  for  plaintiff  in  error;  that  it  was 
error  for  the  court  to  allow  defendant  to  open  and  close,  cited 
Youn^  V.  Highland,  9  Grattan,  16. 

Defendant  in  his  cross-action  must  rely  on  outside  and  in- 
dependent matters:  Shngart  v.  Halliday,  2  Bradwell,  45. 

The  interest  of  a  party  may  be  shown  to  affect  his  cred- 
ibility: R.  S.  Ch.  67. 

Messrs.  Gibson  &  Johnson  and  Messrs.  FriHiAN,  Heap  & 
Whseleb,  for  defendant  in  error. 

^  Wall,  J.  Williams  sued  out  an  attachment  against  Shup 
and  filed  a  declaration  containing  one  count  in  indebitatus  as- 
sumpsit for  money  had  and  received  by  defendant  for  the  use  of 
plaintiff,  etc.  The  defendant  pleaded,  let,  payment,  2d,  set-off 
for  labor  and  services  in  and  about  the  business  of  the  plaintiff; 
and  to  these  pleas  general  replications  were  filed.  The  case 
was  tried  by  jury;  verdict  in  favor  of  defendant  for  one  dol- 
lar. Motion  for  new  trial  denied  and  judgment  on  the  verdict. 
The  defendant  was  permitted  on  the  trial  to  open  and  close 
the  case  to  the  jury,  and  this  ruling  of  the  court  is  assigned 
as  error.  The  general  rule  is  that  the  burden  of  proof  is 
upon  the  party  who  substantially  asserts  the  affirmative  of 
the  issue,  and  as  a  consequence  the  party  so  asserting  the  af- 
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firmative  is  entitled  to  bep^in  and  reply,  regard  being  had  to 
the  substance  and  effect  of  the  issue  rather  tlian  the  form  of 
it.  1  Greenleaf  on  Evidence,  Sec.  74.  Here  the  affirmative 
of  the  issue  was  asserted  by  the  defendant  and  the  court  com- 
mitted no  error  in  permittinsf  him  to  begin  and  reply.  It  is 
next  objected  that  the  court  erred  in  giving  an  instruction  to 
the  jury  that  if  the  plaintiff  asserted  that  the  services  of  the 
defendant  were  rendered  upon  a  special  contract  for  a  certnin 
price,  it  devolved  upon  the  plaintiff  to  prove  such  fact,  and 
unless  he  had  done  so  by  tiie  weight  of  the  evidence,  the  jury 
should  allow  the  defendant  what  the  services  were  reasonably 
worth  according .  to  the  evidence.  The  defendant,  as  already 
stated,  had  asserted  a  set-off  for  the  value  of  services  rendered 
in  and  about  the  business  of  the  plaintiff. 

Williams,  as  appears  from  the  evidence,  was  clerk  of  the 
Circuit  Court  of  Jasper  county,  and  Shup  was  his  deputy. 
The  latter  had  collected  fees  due  the  office  from  various  per- 
sons, and  it  was  for  this  money  that  the  plaintiff  had  brougjit 
suit. 

The  pleas  admitted  the  plaintiff's  cause  of  action  and  by 
the  plea  of  set-off  the  defendant  asserted  that  the  plaintiff 
owed  him  a  greater  sum  for  the  services  rendered  by  him  as 
deputy.  The  defendant  was  thus  in  effect  maintaining  a 
cross-action  against  the  plaintiff  for  this  demand,  and  his 
attitude  and  the  mode  of  trial  were  the  same  as  though  he  was 
then  prosecuting  an  oriirinal  action.  The  burden  of  propf 
then  was  on  him  to  establish  his  demand  by  the  preponder- 
ance of  the  evidence.  He  was  required  to  show  that  the  serv- 
ices were  rendered  under  some  contract  express  or  implied, 
the  nature  of  the  contract,  and  to  show  what  wei'e  the  terms 
of  it  if  express. 

If  there  was  an  express  contract,  its  terms  would  control. 
If  there  was  no  express  contract,  he  must  then  have  shown 
such  a  state  of  facts  as  would  in  law  imply  a  promise  on  the 
part  of  Williams  to  pay  what  the  services  were  reasonably 
worth. 

The  law  would  not  authorize  a  recoverv  for  the  reasonable 
value  unless  there  was  such  a  coudition  of  things  as   would 
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raiso  the  implication  of  a  promise  to  pay  that  value.  In  try- 
ing the  issue  here  presented,  Williams  was  not  bound  to  make 
any  proof,  the  burden  being  upon  the  other  party  to  estab- 
lish the  whole  case.  Shnp  asserted  as  a  part  of  his  case  that 
he  rendered  the  service  without  any  express  contract,  and  the 
service  being  accepted  by  Williams,  tlierefore  there  was  an 
implied  promise  to  pay  the  reasonable  value. 

It  seems  very  clear  that  as  it  was  necessary  for  him  to  show 
the  nature  of  the  contract  under  which  the  service  was  ren- 
dlBred,  the  instruction  referred  to  was  erroneous,  and  should 
not  have  been  given.  It  is  further  objected  that  there  was 
error  in  refusing  to  instruct  the  jury  that  in  weighing  the 
testimony  of  Shup  they  should  consider  his  interest  in  the 
result.  The  interest  of  a  witness  in  the  event'  of  the  suit  is 
properly  to  be  regarded  in  estimating  the  weight  of  his  testi- 
mony. 

This  is  so  elementary  that  perhaps  it  is  not  always  neces- 
sary to  so  inform  a  jury,  and  perhaps  the  refusal  to  give  it 
would  not  be  sufficient  cause  to  reverse  a  judgment  in  a  case 
where  there  were  no  special  circumstances  requiring  the  jury 
to  be  reminded  of  so  familiar  a  principle;  but  as  the  case  must 
be  reversed  for  the  error  already  stated,  it  is  proper  to  say  that 
we  see  no  substantial  reason  why  this  should  have  been 
refused,  and  that  it  should  have  been  given.     The  judgment  is 

reversed  and  cause  remanded. 

Be  versed  and  remanded. 


Elizabeth  Gauch  i  12  457, 

V. 

Theophilus  Harrison. 

1.  iNDtvrnrAL  lt  ability  of  a  stockholder. — Where  a  stockholder  of 
an  inHolvent  bank  was  sued  under  a  clause  of  a  special  charter  of  a  bank 
providing  that ''  whenever  default  shall  be  made  in  the  payment  of  any 
debt  or  liability  contracted  by  the  corporation,  the  stockholders  shall  be  held 
individually  responBible  for  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively/'  by  an  admitted  creditor  of  the  bank,  and  it  appeared 
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that  defendant  had  parchased  claims  asuinBt  the  bank  at  a  disooont  and  had 
them  canceled.  Held,  that  the  defendant,  in  Batisfyinsr  his  individual 
liability,  ghoold  be  allowed  only  the  amount  he  actmilly  paid  for  sach  claims, 
and  not  their  face  value. 

2.  Status  of  btockholdbr.— A  stockholder  occupies  the  status  of  a  paxt- 
ner  to  the  extent  of  his  individual  liability,  and  as  a  partner  he  must  answer 
to  the  amount  of  his  stock  for  the  debts  of  the  corporation. 

3.  Bank  ohartkb,  UABfLTTY  clausb  co.nst rued. —This  liability 
clause  should  receive  a  liberal  construction.  Its  ol^ject  is  to  protect  those 
who  deal  with  the  bank,  and  who  rely  upon  the  financial  alnlity  of  the 
stockholders.  It  would  be  a  narrow  constraction  to  hold  that  the  tesponsi- 
bility  "for  an  amount  equal,''  etc.,  can  be  discharged  by  taking  up  at  a 
discount  the  paper  of  the  bank,  and  turning  it  in  aA  a  defense  at  its  fiM» 
value.  The  stockholder  can  not  thus  speculate  at  the  expense  of  the  cred- 
itor. 

4.  Practicb— pLBADnro. — When  a  plea  confesses  the  action  and  does 
not  sufficiently  avoid  it,  judgment  should  be  given  on  the  confession  without 
regard  to  a  verdict  for  the  defendan*-.  In  this  case,  although  the  pleadings 
admit  that  the  claims  were  purchased  at  a  discount,  yet  as  it  does  not 
appear  for  how  much  less,  and  there  is  not  any  issue  under  which  it  is 
relevant  to  aBcertain  the  amount,  a  repleader  should  be  awarded. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  tbe 
Hon.  William  H.  Snydeb,  Judge,  presiding.  Opinion  filed 
April  13,  1883. 

Mr.  W.  0.  KxTEFFKEB,  for  appellant;  cited  Private  Laws  of 
III  1869. 

A  stockholder  subject  to  individual  liability  can  only  dis- 
cliarge  himself  hj paying  and  extinguishing  tlie  claim  of  some 
creditor  of  the  corporation,  who  has  a  legal  right  to  call  upon 
him  for  that  purpose,  and  he  can  not  set  off  his  own  claim  or 
pay  himself:  Buchanan  v.  Meisser,  105  III.  638;  Thompson  on 
Stockholders'  Liabilities,  §  381;  Matter  of  Empire  City  Bank, 
18  N.  T.  199;  Lawrence  v.  Nelson,  21  N.  Y.  158;  Hillier  v. 
Allegheny  Co.  Ins.  Co.  3  Penn.  470;  Matthews  v.  Albert,  24 
Md.  527;  Grose  v.  Hilt,  36  M/.  22;  Sawyer  v.  Hoag,  84  U.S. 
(17  Wall.)  623;  Arenz  v.  Weir,  89  III.  25;  Craig's  Appeal,  92 
Penn.  396;  Gentry  v.  Alexander,  16  Iiid.  471. 

No  action  to  enforce  the  liability  of  a  stockholder  can  be 
brought  by  an  assignee  or  receiver:  this  liability  can  only 
be  enforced  by  a  creditor:  Wincock  v.  Tnrpin,  96  111.  136; 
Thompson  on  Stockholders'  Liabilities,  §  342. 
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Mr.  Charles  W.  Thomas,  for  appellee. 

Wall,  JT.  The  appellant  broaght  an  action  against  the 
appellee,  counting  upon  the  liability  of  the  latter  as  a  stock- 
holder in  The  People's  Bank  of  Belleville.  The  bank  was  a 
corporation  under  a  special  charter,  which  provided  (Sec.  9.) 
that  '*  whenever  default  shall  be  made  in  the  payment  of 
any  debt  or  liability  contracted  by  the  corporation,  the  stock- 
holders shall  be  held  individually  responsible  for  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively." 

The  declaration  alleged  that  the  plaintiff  held  certificates  of 
deposit  of  the  bank  amounting  to  $950,  which  were  due 
and  unpaid;  that  the  bank  was  insolvent  and  in  the  hands  of 
«n  assignee,  and  that  defendant  was  a  stockholder  to  the 
extent  of  $2,000. 

The  defendant  filed  several  pleas  admitting  the  facts  alleged 
by  plaintifi^,  and  setting  up,  as  a  defense  in  substance,  that 
after  the  assignment,  while  defendant  held  the  stock  aforesaid, 
and  before  he  was  summoned  in  this  suit,  he  bought  up  cer- 
tain other  certificates  of  deposit  issued  by  the  bank,  aggregat- 
ing an  amount  equal  to  his  stock,  and  delivered  said  certifi- 
cates to  the  assignee  who  accepted  them  as  a  payment  of  the 
bank  indebtedness  and  marked  them  paid. 

To  these  pleas  plaintiff  replied — 1st,  denying  the  allegations 
generally;  2d,  averring  that  the  said  certificates  were  bought 
by  defendant  in  bad  faith  for  the  sole  purpose  of  escaping  lia- 
bility, after  the  insolvency  of  the  bank,  and  after  he  had 
notice  of  the  commencement  of  the  suit,  at  a  discount  and  for 
a  sum  much  less  than  the  amount  due  thereon,  and  less  than 
the  amount  of  defendant's  liability  as  a  stockholder.  To  the 
latter  replication  the  defendant  rejoined  that  he  had  not  bought 
the  certificates  in  bad  faith  and  for  the  purpose  of  escaping, 
but  for  the  purpose  of  discharging  his  liability,  nor  had  he 
bought  after  notice  of  this  suit 

Upon  the  issues  as  thus  made  up,  the  case  went  to  trial  and 
a  verdict  was  found  for  the  defendant  It  is  proper  to  say 
there  were  other  affirmative  pleas  upon  which  there  was  issue, 
but  we  assume  that  the  issues  already  stated  were   those  to 
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which  the  evidence  was  directed  and  on  which  the  case  was 
really  tried.  A  motion  for  a  new  trial  was  denied,  as  was  a 
motion  for  jadgment  non  obstante  veredicto.  The  plaintiff 
brings  the  record  to  this  court  and  assigns  various  errors 
upon  the  rulings  and  proceedings  in  the  trial  court 

It  is  urged  by  the  appellee  that  upon  the  issues  as  presented 
by  tiie  pleadings,  the  verdict  was  properly  found.  Assuming 
this  to  be  true,  the  question  arises,  whether  any  sufficient  de- 
fense appears  on  the  pleadings  above  referred  to  and  whether 
the  plaintiff  was  not  entitled  to  a  judgment  upon  the  whole 
record. 

'^  When  a  plea  confesses  the  action  and  does  not  sufficiently 
avoid  it,  judgment  shall  be  given  on  the  confession,  without 
regard  to  a  verdict  for  the  defendant,  which  is  called  a  judg- 
ment non  obstante  veredicto^  and  in  such  case  a  writ  of  in- 
quiry shall  issue.''  2  Tidd's  Practice,  920. 

It  was  held  in  the  case  of  Meisser  v.  Thompson,  9  Bradwell, 
368,  that  a  stockholder  in  this  bank  could  not  interpose  as  a 
defense  that  he  was  himself  a  creditor  of  the  bank,  the  position 
of  the  stockholder  being  regarded  as  that  of  a  partner  to  an 
amount  equal  to  his  stock. 

In  the  recent  case  of  Buchanan  v.  Meisser,  105  IlL  638, 
the  Supreme  Court  of  this  State,  considering  the  clause  of  this 
charter  above  quoted,  say  that  the  effect  of  it  '48  simply  to 
withdraw  from  the  stockholders  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively  the  protection  of 
the  corporation  and  leave  them  liable  as  partners." 

It  was  further  said  in  that  case  that  if  a  stockholder  has 
been  sued  and  judgment  has  gone  against  him  to  the  full 
amount  of  his  stock  he  is  liable  to  no  further  demands  in  that 
regard,  and  since  one  owes  a  duty  to  pay  whore  he  is  liable  as 
well  without  as  with  suit,  a  voluntary  payment  will  extinguish 
liability  in  all  cases  where  the  creditor  might  sue  at  law. 

In  the  present  case,  had  the  defendant  set  up  merely  that 
he  was  a  creditor  of  the  bank  at  the  time  of  the  failure,  and 
had  since  canceled  the  debt,  it  would  have  been  held  no  de- 
fense under  the  rule  announced  in  Miesser  v,  ThompsoUi 
sujpra. 
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Does  he  occnpy  a  better  position  if  he  acquires  the  paper 
of  the  bank  after  its  faihire?  If  the  theory  and  policy  of 
the  law  be  as  assumed  in  the  cases  above  cited,  we  think  not. 
He  may  ^o  to  a  creditor  and^y  his  claim,  but  it  docs  not 
answer  the  same  purpose  to  buy  it  and  hold  it  in  his  own 
right. 

It  is  shown  by  the  pleadings  in  this  case  that  defendant 
intending  torelievehimself  of  liability,  bought  certain  claims 
at  a  discount  and  for  a  sum  less  than  the  amount  of  his  stock 
liability,  and  afterward,  before  notice  of  tliis  suit,  canceled 
the  claims  by  delivering  them  up  to  the  assignee. 

Supposing  this  was  done  for  the  bona  fide  purpose  of  extin- 
guishing the  claim  against  the  bank  in  discharge  of  his  own 
liability,  what  is  the  legal  effect  of  the  transaction?  Bearing 
in  mind  that  he  is  held  "  respon8ibleyi)r  or^  amount  equal  to 
the  amount  of  his  stock"  and  that  in  respuct  to  this  responsi- 
bility his  status  is  that  of  a  partner,  it  would  seem  that  the 
result  would  at  most  be  no  more  than  to  relieve  him  to  the 
amount  paid  out  by  him  for  the  paper  so  taken  up  and  canceled. 

This  liability  clause  should  receive  a  liberal  construction. 
Its  object  is  to  protect  those  who  deal  with  the  bank  and  who 
rely,  as  they  well  may,  upon  the  financial  ability  of  the  stock- 
holders. It  would  be  a  narrow  construction  to  hold  that  the 
responsibility  ^\foram,  amount  equal^'*  etc.,  can  be  discharged 
by  taking  up  at  a  discount  the  paper  of  the  bank  and  turning 
it  in  as  a  defense  at  its  face  value. 

It  was  not  intended  that  the  stockholders  should  thus  specu- 
late at  the  expense  of  the  creditor. 

The  stockholder  occupies  the  status  of  a  partner,  as  has  been 
said  in  all  the  cases.  As  a  partner  he  must  answer  to  the 
extent  of  his  stock  for  the  debts  of  the  corporation.  Let  us  sup- 
pose that  a  few  of  the  stockholders  have  in  this  way  taken  up  ^^ 
all  the  claim's  held  by  non-stockholders;  some  at  one  rate,  som0 
at  another,  but  all  at  a  discount,  and  that  an  account  is  t&  be 
taken  among  them  and  between  them  and  the  stockholders  who 
have  contributed  nothing  in  this  way,  what  amount  could 
each  stockholder  set  up  against  his  fellow-stockholders  or  the 
corporation} 
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Manifestly  the  account  woald  be  on  the  basis  of  the  snoi 
actually  paid  ont  by  each  regardless  of  the  face  of  the  claims 
so  taken  np,  for  it  wonld  be  grossly  inequitable  that  one  part- 
ner shonld  charge  his  co-partners  or  the  firm  more  than  be 
had  actually  expended  and  thus  make  a  profit  for  himself  in  a 
matter  where  he  was  bound  to  use  his  best  efforts  for  the  com- 
mon benefit. 

So  in  this  case,  if  the  defendant  bought  these  claims  at  a 
discount  he  would  be  allowed  on  a  settlement  with  his  co- 
partners no  more  than  his  real  outlay  and  it  would  be  unreason- 
able to  hold  that  he  could  charge  the  creditor  for  whose  es- 
pecial protection  this  liability  was  devised,  more  than  he 
could  charge  his  co-partner. 

Entertaining   these  views  we  hold  that  no  suflScient  de- 
fense to  the  whole  of  the  plaintiff's  demand  was  disclosed 
by  the  pleadings  to    which  we    have  referred,    and  which 
present  the  only  defense  supported  by  the  proofs,  and  that 
at  best  the  defendant  could,  by    the  transaction   disclosed, 
reduce  hi9  liability  by  no    more  than  the  amount  paid  for 
the  indebtedness  which  he  has  conceded;  and  this^  of  course, 
pre-snpposes  he  was  acting  in  good  faith  for  the  purpose  be 
avows.     By  the  pleadings   it  is  admitted  the  claims   were 
purchased  at  a  discount,  and  for  less  than   his  full  liability, 
but  for  how  much  less  is  not  shown,  nor  is  there  any  issue 
under  which  it  is  relevant  to  ascertain  the  amount.    Tbe 
judgment  must  be  reversed,  and  it  would  seem  that  there  is 
such  a  condition  of  the  pleadings  as  make  it  proper  to  award 
a  repleader  to  the  end  that  the  alleged  defense  may  be  more 
perfectly  stated.  2  Tidd's  Practice,  922. 

Judgment  reversed  and  cause  remanded. 

Beversed  and  remanded. 
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V.  ^11    1623 

Thomas  Tully  et  al. 


L  General  rule  ot  damages  where  seller  fails  to  drtjver. — 
llie  general  rale  of  damages  in  the  purchase  and  sale  of  personal  property 
irhere  the  seUer  fails  to  deliver,  is  the  difference  between  Ui9  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery.  Bat  where  a 
specific  article  is  boufl^ht  for  a  specific  purpose,  known  to  the  vendor  at  the 
time  of  sale,  and  such  article  can  not  be  had  on  the  market  or  has  no  as- 
certainable market  value,  the  general  rule  does  not  apply. 

2.  Measure  of  damages. — Where  one  of  two  contracting  parties,  not 
being  himself  in  default,  suffers  a  loss  by  the  wrongful  default  of  the  other, 
he  ought  to  receive  full  and  just  compensation  therefor.  His  recovery  is 
to  be  limited,  however,  to  such  damages  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.  «.,  according  to  the  usual  course  of  things, 
from  the  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract,  as  a 
probable  result  of  the  breach  of  it, 

8.  Eyidbkce. — Where  there  was  evidence  tending  to  show  the  making 
of  a  certain  contract,  appellant  had  the  right  to  put  in  evidence  as  to 
damage  upon  the  hypothesis  that  the  contract  was  proven. 

4.  Waiter.— The  mere  acceptance  of  a  purchased  article  after  the 
agreed  time  for  delivery  has  elapsed,  does  not  of  itself  constitute  a  waiver 
of  damages  for  the  delay,  unless  such  acceptance  is  attended  with  such  cir- 
rumstanoes  as  to  manifest  an  intention  on  the  part  of  the  buyer  to  waive 
such  damages. 

(463) 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Aitthont,  Judge,  presiding.  Opinion  filed  January 
8,  1883. 

This  was  assumpsit,  bronglit  by  appellees  against  appellants 
to  recover  for  brick  sold  and  delivered  by  the  former  to  the 
latter  in  the  months  of  June,  July  and  August,  1881.  Tlie 
declaration  contains  the  common  counts  only,  and  alleges  that 
Itamsey  and  Leith  were  co-partners  doing  business  under  the 
firm  name  of  M.  Leith  &  Co. 

The  defendants  filed  separate  pleas.  Ramsey  pleaded  the 
general  issue  and  a  plea,  duly  verified  by  afiidavits,  deny  in*; 
partnership  and  joint  liability.  Leith  pleaded  the  general 
issue  and  a  special  plea,  setting  up,  in  substance,  that  the 
brick  were  sold  and  delivered  to  him  under  a  contract  in  and 
by  which  the  plaintiffs  agreed  that  for  the  consideration  of 
nine  dollars  per  thousand,  to  be  paid  to  them,  they  would  sell 
and  deliver  to  him  all  the  brick  needed  for  a  certain  sewer 
known  as  the  Root  street  sewer,  then  being  constructed  by  him, 
and  would  deliver  for  that  purpose  25,000  brick  per  day;  that 
the  plaintiffs,  though  notified  and  requested  by  defendant  to 
deliver  the  brick,  refused  and  failed  to  do  so,  but  delivered 
only  7,000  per  day,  and  that  by  reason  of  such  failure  Leith 
was  put  to  great  expense  and  was  compelled  to  pay  workmen 
larger  sums  of  money,  to  wit,  $6,000,  which  he  would  not 
otherwise  have  been  compelled  to  pay,  and  that  he  was  dam- 
aged by  the  delay  in  procuring  his  pay  for  the  construction  of 
the  sewer  in  the  sum  of  $1,000,  and  was  compelled  to  and  did, 
in  consequence  of  such  delay,  expend  money  in  furnishing  extra 
labor  and  materials,  whereby  he  suffered  damage  to  theainoniit 
of  $2,000:  that  his  damage  caused  by  the  plaintiffs'  failure 
to  deliver  the  brick  as  agreed  amounted  in  the  aggregate  to 
the  sura  of  $6,000,  out  of  which  he  offered  to  recoup,  set- 
off and  allow  the  amount  of  the  plaintiffs'  demand. 

Issues  of  fact  were  joined  on  these  pleas,  and  there  was  a 
jury  trial  resulting  in  a  verdict  for  the  "plaintiffs  for  | — •  for 
which  sum  the  plaintiffs  had  judgment  and  the  defendants 
appealed. 
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The  evidence  tended  to  show  the  making  of  the  contract 
for  the  sal^  and  delivery  of  the  brick  as  alleged  in  Leith'js 
special  plea,  and  it  appeared  the  brick  were  not  delivered  at 
tlie  rate  of  25,000  per  day,  but  that  the  average  daily  delivery 
was  less  than  half  that  amount,  thereby  causing  a  delay  in 
the  building  of  the  sewer  for  a  considerable  period,  the  work 
not  being  finished  until  the  latter  part  of  August  The  evi- 
dence also  tended  to  show  that  Leith  was  building  the  sewer 
under  a  contract  with  the  town  of  Lake:  and  that  Tullv  sold 
and  agreed  to  deliver  the  brick  in  question,  with  knowledge 
that  they  were  being  purchased  by  Leith  for  the  special  pur- 
pose of  fulfilling  that  contract;  and  with  knowtedge  that  by 
such  contract  the  sewer  was  to  be  completed  by  July  20.,  1881. 

It  further  appears  that  common  brick  would  not  answer  for 
sewer  work,  but  that  brick  of  a  particular  kind  were  required, 
and  that  from  time  to  time,  as  the  work  progressed,  appellants 
notified  appellees  that  tliey  were  not  delivering  brick  as 
needed,  and  that  the  work  was  being  delayed  in  consequence. 

On  the  trial  appellant  Leith  offered  to  show  that  it  was  im- 
possible to  procure  brick  elsewhere;  that  he  endeavored  to 
do  so,  but  that  none  were  to  be  had,  and  that  he  was  com- 
pelled to,  and  did,  rely  wholly  upon  appellees  under  his  con- 
tract with  them  for  brick;  tliat  he  was  delayed  and  compelled 
to  stop  work  from  time  to  time  for  ^ant  of  brick;  that  he 
had  to  keep  under  pay  high-priced  hands,  and  put  them  upon 
inferior  work,  so  that  when  he  had  sewer  brick  he  could  go 
on  with  die  job;  that  in  consequence  of  tlie  delay  in  com- 
pleting the  sewer  he  failed  to  obtain  timely  estimates  from 
the  town  of  Lake,  whereby  he  sustained  damage.  But  the 
court  being  of  opinion  that  inasmuch  as  the  brick  were  all 
actually  delivered  and  received  by  the  defendant,  though  after 
the  time  agreed  upon,  such  acceptance  was  a  waiver  by  the 
defendant  of  his  right  to  claim  special  damages  for  a  breach 
of  the  contract  set  up  in  his  special  pl€c^  the  court  holding 
that  the  difference  between  the  contract  price  and  market 
price  of  the  brick,  at  the  time  they  were  agreed  to  be  deliv- 
ered, constituted  tlie  only  measure  of  damages;  to  which  rul- 
ing the  defendant  excepted. 

Vol.  in.        80 
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Messrd.  Gaby,  Cody  &  Gary,  aud  Mr.  J.  H.  Gilbert,  for 
appellants;  that  the  acceptance  by  appellante  of  balance  of  bri<^ 
after  time  agreed  upon  for  its  delivery  did  riot  waive  their  right 
to  recoup  damages  occasioned  by  appellees'  fiiilnre  to  deliver  at 
time  agreed,  against  appellees' 4ilaim  for  the  price  of  the 
brick  actnally  received,  cited  Waterman  on  the  Law  of  Set-off, 
§  515;  Barber  v.  Eoee,  5  Hill,  76;  Nibbe  v.  Brauhn,  24  111. 
268;  Snell  v.  Cottingham,  76  111.  161;  Tobey  v.  Price,  75  111. 
646;  Evans  v.  0.  &R.  I.  R.  R  Oo.  26  111.  189;  Waterman 
V,  Clark,  76  111.  428. 

The  doctrine  of  reconpment  is  the  doctrine  of  natural  equi- 
ty:  Bead  v.  McAllister,  8  Wend.  115;  Streeter  v.  Streeter, 
43  III.  162;  Waterman  on  Law  of  Set-off,  §  468;  Masterdon  v. 
Mayor,  7  Hill,  70. 

The  nataral  and  proximate  ^elfect  of  the  breach  of  contract 
or  duty  complained  of,  may  be  proveil  to  assist  in  estimating 
the  damages,  and  each  ease  necessarily  depends  upon  its  own 
pe<^aliar  features:  Slenter  v.  Wallbanm,  45  111.  44;  Miller  v. 
Mariners' Church,  7  Greenl.  58;  Taylor  v.  Head,  4  Paige, 
572;  Priestle  v.  N.  I.  &  0.  R  R.  Oo.  26  HI.  206;  Waters  v. 
Town,  20  Eng.  L.  &  Eq.  R  412;  Frazer  v.  Smitli,  60  111.  146; 
I*  C.  R  R  Co.  V.  Cobb,  64  III.  128;  C.  B.  &  Q.  R  R  Oo.  v. 
Hale,  88  III.  860;  Hadley  v.  Caxendalc,  26  Eng.  L.  &  Eq.  R 
898;  Benton  v.  Fay,  64  111.  490;  Griffin  v.  Colyer,  16  N.  T. 
489;  Long  v.  Conkiin,  75  111.  32;  Brigham  v.  Hawl6y,  it 
111.  88;  Haven  v,  Wakefield,  89  111.  516;  McAfee  v.  Crafforrf, 
18  Howard,  447;  Bnrroughs  v.  Olancey,  53  III.  30;  Plielan  r. 
Andrews,  52  111.486;  Strawn  v.  Cogswrfl,28  111.  457;  Ha^ 
vana  R  &  K  R  R  Co.  v.  WaWi,  85  111.  69. 

As  to  partnership:  Irvin  v.  N.  C.  &  St  L.  R'y  Co.  92  IlT: 
103;  Hefner  v.  Palmer,  67  III.  161. 

Mr.  James  Springer,  for  appellees;  that  for  the  breach  of 
contract  appellants'  remedy,  was  to  purchase  brick  in  tb^ 
market,  and  (Charge  appellees  th'e  -  difference  between  the  con- 
ti^act  price  and  thie  market  pnce;  cifed  0:  B.  &  Q.  R  R  Coi 
V.  Hale,  2  Brad.vell,  151;  Phillips;  «tc.  v.  Seymonr,  1  Otto* 
046;  Bulkly  v.  U.  S.  19  Wallace,  87;  Miller  v.  Jfariuers' 
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CImrch,  7  Greenl.  51;  Chambers  v.  Ft.  Bent  Co.  14  Texas, 
34;  Peterson  v.  Whitney,  23  Barb.  21;  Hubbard  v.  Weldom, 
27  Vt  66. 

Where  a  verdict  is  in  reasonable  conformity  with  the  evi- 
dence, it  will  not  be  distarbed:  Wallace  v.  Wren,  32  111.  146; 
White  V.  Clayes,  82  111.  825;  Umlauf  v.  Bassett,  88  111.96; 
C.  &  R  I.  R  R.  Co.  V.  Coal  and  Iron  Co.  86  III.  60;  Tol- 
man  v.  Race,  86  IlL  472;  C.  &  R  I.  R  R  Co.  v.  Hntchins 
34  111.  108;  Schults  v.  Lepage,  21  IlL  160;  Smith  v.  Schultz,  1 
Scam.  490;  Allen  v.  Smith,  2  Scam.  97;  C.  B.  &  Q.  R  R  Co 
V.  Stnmps,  69  111.  409. 

Where  evidence  is  conflicting,  it  is  the  province  of  the  jury 
to  weigh  it,  and  their  decision  will  not  be  disturbed  unless 
there  is  7nanifest  injustice:  Edgmon  v.  Ashelby,  76  111.  161, 
208;  Clifford  v.  Lnhring,  69  IlL  401;  Eirghtlinger  v.  Egan, 
75  IlL  141;  Plummerv.  Bigdon,78  11L222;  Gilbert  v.  Bone, 
79  IlL  841. 

As  to  partnership:  Wheeler  v.  McEldowney,  60  IlL  858; 
Poole  V.  Fisher,  62  111.  181. 

Wilson,  J.  As  the  judgment  of  the  court  below  must  be 
reversed  on  other  grounds,  and  the  cause  be  remanded  for  a 
new  trial,  we  omit  the '  expression  of  any  opinion  as  to  the 
sufficiency  of  the  evidence  to  support  the  allegation  of  the 
partnership  of  the  defendants,  the  bnrdeil  of  proving  which 
was,  under  the  sworn  plea  of  the  defendants,  cast  upon  the 
plaintiffs. 

Two  other  questions  are  presented  for  determination:  first, 
do  the  facts  proven,  taken  in  connection  with  the  evidence, 
offered  by  the  defendants  but  rejected  by  the  court,  show  a 
proper  case  for  the  application  of  the  doctrine  of  recoupment 
of  the  special  damages  claimed,  and  secondly,  did  the  accept- 
ance of  the  brick  by  the  defendants  after  the  time  for  their 
delivery  had  passed,  constitute  a  waiver  of  such  special  dam-* 
ages  as  the  defendants  would  have  been  entitled  to  recoup  in 
the  absence  of  a  waiver? 

The  general  rule  of  damages  in  the  purchase  and  sale  of 
perspnal  .prpperty,  where  the  seller  fails  to  deliver,  is  the  dii. 
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ference  between  the  contract  price  and  the  market  price  at 
the  time  and  place  of  delivery.  This  rule  is  based  on  the 
principle  that  fall  indemnity  is  thereby  offered  to  the  bnyer, 
as  by  going  onto  the  market  he  may  procare  the  commodity 
contracted  for,  charging  the  seller  with  the  difference  in 
price,  if  any. 

Bat  to  this  general  mle  there  are  various  qualifications 
and  exceptions,  depending  npon  the  facts  of  each  particular 
case.  Where  a  specific  article  is  bought  for  a  specific  purpose, 
known  to  the  vendor  at  the  time  of  sale,  and  such  article  can 
not  be  had  on  the  market,  or  has  no  ascertainable  market 
value,  the  mle  does  not  apply.  In  Sedgwick  on  the  Measure 
of  Damages,  Vol.  I,  558  and  n:;te,  it  is  said:  ^*A  plaintiff  can 
not  recover  for  any  consequences  which  would  not  follow,  in 
the  usual  course  of  things,  the  seller's  failure  to  make  deliv- 
ery, but  he  can  sometimes  recover  more  than  the  difference 
between  the  contract  and  market  price." 
,  In  Parsons  v.  Sutton,  66  K.  Y.,  which  was  an  action  to  re- 
cover for  certain  plate  paper^  which  the  seller  had  failed  to 
deliver  at  the  time  agreed  upon,  the  doctrine  on  this  subject, 
as  also  the  rule  of  pleading  in  such  cases,  is  comprehensively 
stated  thus:  ^'The  ordinary  measure  of  damages  is  the  dif- 
ference between  the  contract  and  market  pric^;  at  tlie  time  and 
place  of  delivery.  And  this  is  the  measure  to  be  applied  in 
a  case  where  the  pleading  is  in  the  ordinary  form,  simply  al- 
leging the  contract  and  breach,  and  claiming  the  damage. 
But  this  is  not  the  only  damages.  «  *  »  Where  tlie 
buyer  can  go  into  the  market  and  buy  the  article  which  the 
•seller  has  failed  to  deliver,  this  is  the  only  rule,  as  it  ofiers 
foil  indemnity.  Special  damages  are  allowed  when  this  rule 
will  not  furnish  full  indemnity.  If  there  is  no  market  for 
the  artiple  where  it  is  to  be  delivered,  and  it  can  not  be  had 
there  with  the  use  of  reasonable  diligence,  and  the  buyer 
suffers  damage,  because  of  the  seller's  failure  to  deliver,  which 
is  the  proximate  and  natural  consequence  of  such  failure, 
such  damage  can  be  recovered." 

I    The  doctrine,  as  thus  stated,  is  in  accordance  with  the  cur- 
rent of  both  the  American  and  £nglish  de^i^ionp^    See  notes 
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to  Gutter  v.  For  veil,  2  Smith's  Leading  Cases,  18.  Our  owa 
Supreme  C!ourt,  in  numerous  cases,  have  recognized  the  same 
rule.  Thus,  in  Benton  v.  Fay,  64  111.  417,  which  was  a  suit 
to  recover  damages  for  the  non-delivery  of  a  planing  machine 
which  the  plaintiff  had  purchased  of  the  defendant,  the  court 
below  instructed  the  jury  that  the  damages  would  be  the  dif- 
ference between  the  contract  price  and  the  market  value 
of  the  article  at  the  time  and  place  of  delivery.  Mr.  Justice 
Lawrence  said  the  rule  given  by  the  court  is  the  correct  rule 
in  actions  for  the  delivery  of  ordinary  merchandise,  which  can 
at  once  be  replaced  in  the  market,  but  it  is  not  applicable  to 
a  case  where  an  article  is  bought  for  a  specific  purpose,  known 
to  the  vendor  at  the  time  of  sale.  ''^  *  In  such  cases 
the  ordinary  rule  of  damages  would  furnish  a  very  inadequate 
compensation  for  the  damages  actually  suffered." 

In  111.  Cent.  K.  R.  Co.  v.  Cobb,  64  111.  141,  the  court  in  dis- 

» 

cussing  the  measure  of  damages,  say:  *'  The  rule  undoubtedly  is 
that  as  between  vendor  and  vendee,  or  shipper  and  carrier,  that 
where  the  article  is  desired  for  a  special  purpose,  that  fact 
'  should  be  communicated  to  the  vendor  or  carrier,  if  it  is  made 
the  foundation  of  special  damages  against  them,  and  if  it  is  of  ^ 
a  character  likely  to  affect  the  action  of  the  vendor  or  carrier." 
So,  too,  in  Priestly  v.  N.  L  &  C.  R  R  Co.  26  111.  205, 
which  was  an  action  against  the  railroad  company  for  not  de- 
livering machinery  transported  by  it  in  proper  time;  the 
court  instructed  that  the  only  measure  of  damages  was  the 
market  value  of  the  machinery  at  the  time  it  arrived,  and  the 
time  when  it  should  have  arrived.  The  Supreme  Court  held 
the  instruction  clearly  wrong,  saying  that  when  property  sold 
is  designed  for  a  special  purpose  in  a  special  business,  and  is 
not  a  common  or  ordinary  object  of  sale  in  the  market,  the 
general  rule  has  no  application,  but  that  adequate  indemnity 
should  be  offered  to  the  plaintiff  for  the  loss  he  has  sustained. 
And  in  regard  to  the  extent  of  the  recovery,  Breese,  J.,  said: 
<^If  the  plain  tifiT  had  alleged  in  his  declaration  that  he  had 
made  valuable  contracts  to  be  executed  with  the  machinery, 
which  would  have  yielded  him  profits,  the  jury,  though  they 
would  not  1)0  bound  to  adopt  any  specific  contract  that  may 
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have  been  made,  yet,  if  reasonable  evidence  is  given  that  the 
amount  of  profit  would  have  been  made  as  claimed,  the  dam- 
ages might  be  assessed  accordinglv." 

In  Miller  v.  Mariners'  Church,  7  Oreenl.  56,  the  Supreme 
Court  of  Maine,  by  way  of  illustrating  tlie  rule,  put  a  hypo- 
thetical case  very  similar  in  its  facts  to  the  case  now  in  hand, 
and  conclude  their  opinion  by  saying:  ^  The  party  who  is  not 
chargeable  with  a  violation  of  his  contract  should  do  the  best 
he  can  in  such  cases,  and  for  any  unavoidable  loss  occasioned 
by  the  failure  of  the  other  party,  he  is  justly  entitled  to  a 
liberal  and  complete  indemnity." 

It  is  quite  unnecessary  to  multiply  the  citation  of  cases. 
The  principle  which  underlies  them  all  is  that  where  one  of 
two  contracting  parties,  not  being  himself  in  default,  auffers 
a  loss  by  the  wrongful  default  of  the  other,  he  ought  to  re- 
ceive full  and  just  compensation  therefor.  His  recovery,  how- 
ever, is  to  be  limited  to  such  damages,  in  the  language  of 
Baron  Alderson  in  Hadley  v.  Baxendale,  ^^  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  e.,  ac- 
cording to  the  usual  course  of  things,  from  the  contract  itself^ 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract, as  a  probable  result  of  the  breach  of  it.''  This  defini- 
tion excludes  all  such  damages  as  are  remote  or  merely  specu- 
lative. 

We  tliink  the  kind  of  damages  claimed  in  the  defendant 
Leith's:s]^ial  plea  are  suck  as  properly  come  within  the 
limit  of  recovery^  They  are  such  as  under  the  evidence  given 
and  offered  might  be  the  direct  and  natural  result  of  appel- 
lee^s  failure  to  deliver  the  brick  and  so  must  be  deemed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  of 
making  the  contract.  It  was  known  to  appellees  that  appel- 
lants, or  one  of  them,  had  a  contract  with  the  Town  of  Uk» 
for  the  building  of  the  sewer,  and  that  it  was  to  be  finished 
by  a  specified  time;  that  the  brick  in  question  were  bought 
to  be  used  for  that  specific  purpose,  and  that  common  briok 
would  not  answer.  Under  these  circumstances  it  was  com- 
petent for  appellants  to  prove  that  upon  the  failure  of  appel- 
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lees  to  deliver  the  brick  as  agreed,  they  endeavored  to  procure 
other  aewer  brick  bat  could  find  none  in  the  market;  that  in 
consequence  of  the  failure  of  appellees  to  deliver  the  brick,  and 
the  inability  of  appellants  to  obtain  them  elsewhere,  they  were 
hindered  and  delayed  in  finishing  the  sewer,  whereby  they 
sustained  damages  of  the  kind  and  nature  set  out  in  the  plea. 

It  is  claimed  by  the  counsel  for  appellees  that  appellants 
failed  to  show  any  such  contract  for  the  delivery  of  brick, 
as  is  set  up  in  Leitb's  special  plea,  and  that  therefore  no  founda- 
tion was  laid  for  the  introduction  of  proof  of  damages.  It  is 
sufficient  to  say  that  tliere  was  evidence  tending  to  show  the 
Qiaking  of  such  contract,  and  appellant  had  the  right  to  put 
in  evidence  as  to  damage  upon  the  hypothesis  that  the  con- 
tract was  proven. 

3.  Did  appellants  waive  their  right  to  special  damages  by 
accepting  the  brick  after  the  agreed  time  for  delivery  had 
ehipsed?  . 

.  Tlie  question  of  waiver:  is  largely  one  of  intention,  each  case 
depending  upon  its  own  special  facts.  A  vol  untary  acceptance^ 
without  objection,  of  a  purchased  article,  where  there  are  no 
fompulsory  circumstances  necessitating  such  acceptance,  and 
no  special  damages  to  be  occasioned  thereby,  may  properly  be 
regarded  as  evincing  an  intention  to  waive  the  time  specified 
for  delivery.  But  where  the  dreumstances  are  such  as  to 
show  that  the  acceptance  can,  in  no  just  sense,  be  regarded 
as. voluntary,  but  rather  aa  compulsory,  the  presumption  of 
an  intention  to  waive  does  not  arise.  Appellants  were  en- 
gaged in  the  construction  of  a  public  work,  for  the  comple- 
tion of  which  they  had  given  bonds.  The  work  was  but 
half  finished,  land  they  could  obtain  brick  of  the  requisite 
quality  nowhere  but  from  appellees*  They  notified  them  of 
their  necessities^  and  requested  them  to  comply  with  their 
contract  To  say  that  an  acceptance,  after  the  time  for  de- 
livery had  passed,  under  such  circumstances,  was  voluntary  in 
^noh  sense  as  to  evince  an  intention  to  waive  their  right  to 
claim  damages  for  the  delay,  would  be  a  pervereion  of  lan- 
guage. They  did  the  best  they  could  in  the  situation  in  which 
they  found  themselves  placed. 
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The  Supreme  Court  of  Iowa  in  Hansen  v.  Kiftly,  11  Iowa, 
555,  bold  that  the  acceptance  of  an  article  after  the  day  fixed 
for  its  delivery,  does  not  operate  as  an  absolute  waiver  of  tlie 
damages  sustained  by  the  delay,  but  might  be  considered  in 
evidence  as  tending  to  show  a  waiver,  but  it  mnstdepend  upon 
the  circumstances  of  each  case.  That  was  the  case  of  a  ferry 
boat,  which  the  seller  agreed  to  deliver  by  the  1st  of  June, 
but  it  was  not  delivered  until  August  1st  The  court  said: 
'^That  such  use  was  not  an  absolute  waiver  of  the  plaintiffs' 
right  to  recover  damages,  for  the  delay  is  clearly  stated  in  tiie 
instruction,  and  that  such  is  the  law  we  have  no  doubt" 

In  Barber  v.  Rose,  5  Hill,  76,  where,  in  an  action  for  work 
and  labor,  it  appeared  the  work  was  commenced  under  a  spe- 
cial contract  which  the  plaintiff  failed  to  perform  at  the  agreed 
time,  but  atler  such  failure  he  consented  to  go  on  and  finish 
the  work;  which  he  did;  it  was  held  that  though  the  modifica- 
tion of  the  contract  operated  to  enable  the  plaintiff  to  recover 
on  a  qtuintum  meruitj  it  did  not  amount  to  a  waiver  of  dam- 
ages for  the  plaintiff's  failure  to  perform  at  the  day,  and  that 
the  defendant  might  recoup  such  damages. 

In  Flannery  v.  Eohrmayer,  46  Conn.  558,  where  a  person 
for  whom  a  building  had  been  erected,  accepted  the  same  and 
paid  the  contractor  in  full  without  objection,  although  the 
work  was  known  to  him  to  be  defective,  it  was  held  that  the 
owner  was  not  thereby  precluded  from  recovering  damages  for 
the  defect;  the  conrt  saying  that  the  right  to  recover  mast 
depend  upon  all  the  circumstances. 

See,  also,  cases  cited  in  1  Sedgwick  on  the  Measure  of  Dam- 
ages, 282,  note. 

But  we  need  not  go  beyond  our  own  Supreme  Court  forde* 
cisions  in  analogous  cases. 

Thus,  in  Havana,  Rantoul  ife  C.  R  R  Co.  v.  Walsh,  85  IlL 
58,  where  the  plaintiffs  contracted  with  the  defendant  to  sel) 
and  deliver  railroad  ties,  to  be  used  in  the  construction  of  de- 
fendant's road,  but  failed  to  deliver  them  at  the  agreed  time, 
it  was  held  that  the  defendant  might  recoup  its  damages  for 
the  delay,  notwithstanding  its  aeoeptance  of  the  ties  alter  the 
time  for  their  delivery  had  elapsed. 
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So  m  Haven  v.  Wakefield,  39  III.  509,  where  the  lessor  of  a 
lot  OQ  which  he  had  agreed  to  erect  a  building  for  the  storage 
of  broom-corn,  failed  to  complete  the  same  in  the  time  agreed 
npon,  and  the  lessee  took  possession  of  the  building  in  an  un- 
finished state,  it  was  held  that,  while  the  lessee  by  taking 
possession,  waived  the  right  to  be  released  from  the  covenants 
of  the  lease  on  his  part,  he  might,  in  an  action  against  him 
for  the  rent,  recoup  his  damages  for  the  lessor's  delay. 

In  Priestly  v.  K  I.  &  C.  E.  R  Co.,  26  111.  205,  where  the  • 
railroad  company  failed  to  deliver  certain  machinery  for  a  mill 
in  due  time,  it  was  held  that,  under  proper  notice  and  aver- 
ments, specific  damages  might  be  recovered  for  the  delay. 

In  Tobey  v.  Price,  75  111.  645,  where  the  plaintiff  was  em- 
ployed to  do  the  mason  work  in  the  erection  of  a  building, 
and  was  delayed  by  the  failure  of  the  employer  in  furnishing  the 
iron  work,  but  continued  his  job  after  the  agreed  time  for  its 
completion,  it  was  held  he  did  not  thereby  waive  his  right  to 
damages  for  delay. 

And  in  Waterman  v.  Clark,  76  111.  438,  where  the  defend- 
ant gave  his  note  in  settlement  of  an  account  for  feeding  his 
cattle  and  hogs,  it  was  held  that  he  did  not  waive  his  right 
to  recoup  damages  for  the  improper  feeding  of  the  stock,  by 
giving  his  note  with  knowledge  of  such  damage. 

We  think,  both  upon  reason  and  authority,  it  may  be  con- 
sidered as  the  established  rule  that  the  mere  acceptance  of  a 
purchased  article  after  the  agreed  time  for  delivery  has  elapsed 
does  not  of  itself  constitute  a  waiver  of  damages  for  the  delay, 
unless  such  acceptance  is  attended  with  such  circumstances  as 
to  manifest  an  intention  on  the  part  of  the  buyer  to  waive 
snch  damages.  Here  the  circumstances  negative  such  an  in- 
tention. 

Being  of  opinion  that  the  court  below  erred  in  rejecting 
the  testimony  offered  by  the  defendants  in  support  of  Leith's 
special  plea,  the  judgment  must  be  reversed,  and  the  cause 
remanded- for  a  new  trial. 

Beversed  and  remanded. 
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SOBEN   MaTHISON 
V. 

John  Stevens,  Coroner,  etc' 

Setting  aside  a  judombnt. — The  law  intends  that  every  one  shall 
have  a  fair  trial,  and  if  prevented  therefrom  by  accident  or  misfortune, 
without  hiB  fanlt,  a  judgment  rendered  against  him  should,  upon  a  proper 
showing,  be  set  aside. 

Appeal  from  the  Circait  Court  of  Cook  county;  the  Hon. 
Mason  6.  Loohis,  Judge,  presiding.  Opinion  filed  Janoarj 
8,  1883. 

Mr.  Edgab  L.  Jatnb,  for  appellant;  that  when  affidavits, 
upon  their  face,  show  a  good  defense  upon  the  merits,  and  a 
valid  excuse  for  apparent  fault  of  defendant,  and  the  exercise 
of  due  diligence,  a  default  should  be  set  aside,  cited  Propeller 
Hilton  V.  Miller,  62  111.  280;  Mason  v.  McNamara,  57111. 
274;  Souerby  v.  Fisher,  62  111.  135;  Schlencker  v.  Rislej,  3 
Scam.  483. 

On  a  motion  to  set  aside  a  default,  counter  affidavits  should 
not  be  received:  Mendell  v.  Kimball,  85  111.  582. 

Messrs.  Elus  &  Mbei:,  for  appellees. 

Wilson,  J.  This  was  an  action  of  debt  brought  in  the 
County  Court  of  Cook  county,  on  a  replevin  bond  executed 
by  appellant  as  surety,  one  Garret  A.  Clement  being  the  prin* 
cipal.  Service  was  had  on  Mathison  only,  and  he  alone 
appeared  to  the  action  and  filed  pleas  to  the  merits,  upon 
which  issues  were  duly  joined.  ^A  judn^metit  was  i-endered 
ftgainst  him,  which  was  reversed  by  this  court  on  appeal. 
After  the  cause  was  remanded,  another  trial  was  had.  May  8, 
1882,  in  the  absence  of  appellant  and  his  attorney,  which 
again  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
from  which  judgment  the  present  appeal  is  prosecuted  by  the 
defendant. 
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It  appears  from  the  bill  of  exceptions,  that  on  May  5th, 
three  days  after  the  last  trial,  appellant  by  his  coansel  entered 
a  motion  to  set  aside  the  judgment  and  verdict  and  grant  a 
new  trial;  and  in  support  of  the  motion,  read  the  afiBdavit  of 
Mr.  Jayne,  the  attorney  for  appellant,  and  also  the  affidavit 
of  Jayne's  clerk.  The  court  denied  the  motion,  and  appellant 
excepted. 

After  a  carefal  inspection  of  the  affidavits  offered  in  sup- 
port of  the  motion  to  vacate  the  judgment,  we  are  of  opinion 
that  the  court  erred  in  denying  the  motion.  The  affidavits 
show  the  exercise  of  reasonable  diligence  on  the  part  of 
Jayne's  clerk,  who  had  the  matter  in  charge,  and  that  the 
failure  of  appellant  and  his  attorney  to  be  present  at  the  trial 
was  not  the  result  of  any  negligence  on  their  part.  The  mo- 
tion was  made  in  apt  time,  and  the  affidavits  upon  their  face 
show  a  good  defense  upon  the  nMrits.  The  law  intends  that 
every  one  shall  have  a  fair  trial,  and  if  prevented  therefrom 
by  accident  or  misfortune,  without  his  fault,  a  judgment  ren« 
dered  against  him  should  be  set  aside  upon  a  proper  showing. 
Being  of  opinion  that  such  a  showing  was  made  in  the  present 
case,  the  judgment  below  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  award  a  trial  de  novo. 

Seversed  and  remanded. 


Henry  M.  Sherwood 

V. 

Samuel  H.  Ejbkfoot  et  al. 

1.  EvmBsiroB.^Wh6rB  a  witneas  testifiod  upon  the  former  trial  that  he 
414.  not  remember  whether  a.  oertain  arrangement  was  made  or  not,  and 
upon  the  subsequent  trial  testified  that  he  remembered  no  such  arransrement 
was  made,  this  discreiMuicy  detracts  from  the  weight  to  be  given  his  testi* 
mony. 

2.  Contract  fob  cox]n8SiOH9.*-> Where  it  was  proven  by  a  prepon- 
derance of  the  evidence  that  an  agreement  was  made  with  a  certain  firm  to 
share  commissions  with  appellees  if  they  should  furnish  a  customer,  and 
with  appellant  if  he  should,  and  appellant  fttmi^bed  a  customer  entirely  ii^- 
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dependent  of  appelleeg.    HM^  that  appellant  is  entitled  to  a  share  of  the 
com  luiBsions  with  the  firm,  and  appellees  are  not 

Appeal  from  the  Superior  Court  of  Cook  couuty;  the  Hon. 
John  A.  Jamkson,  Judge,  presiding.  Opinion  died  January 
3, 1883. 

Messrs.  Brajc  &  Cooke,  for  appellant;  that  this^court'fally 
decided  the  merits  of  this  case  on  a  former  appeal.  These 
matters  so  decided  are'  as  between  the  parties  to  the  suit  res 
adjvdioata^  binding  both  upon  them  and  the  court  whenever 
they  again  arise  in  die  same  cause  and  upon  the  same  state  of 
the  record,  cited  Ward  v.  Johnson,  6  Bradwell,  30. 

Where  evidence  presented  in  an  additional  record  is  merely 
a  contradiction  of  the  same  witness'  former  testimony,  it  is 
not  entitled  to  any  weight:  Loucheim  v.  Strause,  6  N.  W. 
Bep.  66. 

Ko  new  evidence  being  introduced  affecting  the  merits  of 
this  case,  the  court  below  erred  in  refusing  to  enter  a  decree 
in  accordance  with  the  opinion  of  this  court:  Wadhams  v. 
Gay,  88  111.  250. 

Mr.  FsAiiiK  J.  CsAWFOiLD,  for  appellees;  that  where  upon 
a  new  trial,  such  additional  facts  are  shown  as  change  the 
complexion  of  a  case,  this  court  is  not  bound  to  a  former  find- 
ing or  ruling,  cited  Bowen  v.  Fridley,  8  Bradwell,  597. 

Pee  Cueiam.  This  was  a  bill  of  interpleader  brought  to 
determine  whether  appellant  or  appellees  are  entitled  to  com- 
missions on  the  sale  of  certain  real  estate.  The  case  was 
before  us  at  a  previous  term,  when  the  decree  of  the  court 
below  giving  the  commissions  to  Kerfoot  &  Co.  was  reversed 
and  the  cause  remanded,  we  being  of  opinion  under  the  evi- 
dence that  Kerfoot  &  Co.  were  not  entitled  to  such  commis- 
sions, and  that  Sherwood  was.  The  case  is  reported  in  9 
Bradwell,  553,  where  the  facts  are  sufficiently  stated  and  need 
not  be  here  repeated.  After  the  case  was  remanded,  the 
parties  by  agreement  submitted  it  for  anotlier  trial,  upon  the 
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evidence  taken  at  tbe  former  trial,  with  the  addition  of  the 
testimony  of  Walter  Mattocks,  who  was  re-examined. 

On  the  former  trial  Sherwood  testified  that  he  applied  to 
Walter  Mattocks,  the  managing  clerk  of  Mattocks  &  Mason, 
agents  and  attorneys  of  the  owner  of  the  property,  with 
whom  he  made  an  arrangement  to  act  as  broker  in  finding  a 
purchaser,  he  to  share  commissions  with  Mattocks  &  Mason, 
if  he  shonld  find  one;  and  that  from  thenceforth  he  was 
on  the  lookont  for  snch  purchaser. 

Walter  Mattocks  testified  at  the  former  trial  that  he  did  not 
remember  whether  such  an  arrangement  was  made  or  not. 
Upon  being  called  as  a  witness  at  the  last  trial,  about  a  year 
subsequently,  he  testified  that  he  did  recollect  that  no  arrange- 
ment was  made  with  Sherwood  to  act  as  broker.  This  discrep- 
ancy necessarily  detracts  from  the  weight  to  be  given  to  his 
evidence;  but  if  it  be  conceded  that  its  effect  was  to  produce 
a  fair  conflict  of  evidence  as  between  him  and  Sherwood  and 
thereby  to  furnish  no  ground  for  disturbing  the  finding  of  the 
court  below  in  that  regard,  the  fact  still  remains  that  Mr. 
Mason,  a  wholly  disinterested  and  credible  witness,  one  of 
the  principals  tor  whom  Walter  Mattocks  was  acting,  testifies 
that  the  contract  was  to  share  commissions  with  Kerfoot  &  Co. 
if  they  made  the  sale,  and  with  Sherwood  if  he  made  it.  This 
testimony  is  wholly  uncontradicted  and  should,  we  think,  be 
regarded  as  decisive  of  the  case. 

That  Kerfoot  &  Co.  did  not  find  a  purchaser,  and  that  Slier-, 
wood  did,  and  that  he  found  him  entirely  independent  of  any 
information  derived  from  Kerfoot  &  Co.  is  proven  beyond  all 
reasonable  doubt.  To  permit  Kerfoot  &  Co.  to  now  come  in 
and  reap  the  fruits  of  Sherwood's  labors  would  be  contrary  to 
the  plainest  principles  of  equity  and  justice. 

The  decree  of  the  court  below  will  be  reversed,  and  a  decree 
rendered  in  this  court  in  favor  of  appellant  for  the  three  hnn«> 
dred  and  twelve  dollars  and  fifty  cents  deposited  in  the  court 
below,  to  abide  the  final  determination  of  the  suit,  less  six 
dollars  costs  allowed  Mat(x>ck8  &  Mason. 

Decree  accordingly. 
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Andrew  J.  Cooper 

V. 

Ella  R  Cooper. 

1.  PREPONDBRAKCB  OF  BTiDmrGB.— The  ooort  18  of  opinion  that  the 
preponderanoe  of  the  evideooe  in  this  caae  shows  that  the  pusitioii  oocapied 
by  appellee  in  the  family  was  that  of  a  child  and  not  that  of  a  servant, 
and  that  she  was  treated  accordingly;  and  eren  if  the  relation  of  master  and 
servant  existed,  snch  relation  existed  between  Anna  Cooper  and  appellee, 
and  not  between  appellant  and  appellee. 

2,  Pabbnt  and  child. — Where  a  child,  or  one  standing  iathe  relation 
of  a  child,  remains  with  its  parent,  after  attaining  nugority,  in  the  same 
apparent  situation  as  when  a  minor,  in  the  absence  of  a  contract,  no 
retoveiy  for  services  can  be  bad.  The  presamption  arises  in  such  cases  that 
the  parties  did  not  contemplate  the  payment  of  wages  for  the  senrices  ren- 
dered. 

8.  Instructionb. — ^The  first  instruction  given  is  enroneoos,  as  it  does 
not  embrace  as  a  part  of  its  hypothesis  that  plaintiff  was  acting  as  a  ser- 
vant. The  third  instraction  is  ambigooas,  as  it  is  so  firamed  as  to  leave 
it  uncertain  on  which  of  two  grounds  plaintiff  was  entitled  to  recover,  and, 
farther,  the  instraction  does  not  couple  defendant  with  the  treatment  in 
question.  By  its  language,  if  appellee  were  thus  treated  by  a  third  person, 
wholly  without  the  knowledge  or  consent  of  defendant,  defendant  would  be 
liable. 

4.  EviDBNCB  A8  TO  EXPRB88  PR0MI8B.— As  ix>  appelleo^s  claim  to 
recover  on  an  express   promise,  the  court  is  of  opinion  tiiat  no  sufficient 

case  is  made  out. 

»  ■ 

Appeax  from  the  Superior  Court  of  Cook  oonntj;  tbe  Hon. 
ELLiorr  AirrHONY,  Judge,  presiding.  Opinion  filed  Januarj 
8,  1883. 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant, for  services,  work  and  labor  as  a  servant  of  appellant  from 
July  31, 1871,  to  December  25«  1880.  Appellant  pleaded  the 
general  issue,  and  a  plea  of  a  discharge  in  bankruptcy  on  petir 
tion  filed  April  18, 1878.  There  was  a  replication  to  the  lat- 
ter plea,  alleging  that  (700  of  the  claim  sued  upoii  accrued  sub- 
sequent to  the  discharge  in  bankruptcy.  Upon  the  issues 
formed  on  these  pleas  and  replication,  a  jury  trial  was  had,re^ 
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suiting  in  a  verdict  and  judgment  for  the  plaintiff  for  $610 
from  which  the  defendant  appealed  to  this  court. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  Nelson  Monroe  and  Mr.  John  S.  Sootel,  for  appel- 
lant ;  that  as  there  is  no  evidence  of  an  implied  contract  or 
promise  and  no  express  agreement  being  proved,  appellee  can 
not  recover  for  her  services,  cited  Davis  v.  Goodenow,  27  Vt 
717;  Candor^s  Appeal,  5  W.  &  S.  615  ;  Freeman  v.  Freeman, 
65  111.  106;  Norton  v.  Rainey,  82  III.  216;  Miller  v.  Miller, 
1«  111.  296;  Hart  v.  Hess,  41  Mo.  441;  Wells  v.  Perkins,  48 
Wis.  160;  Adams  v.  Adams,  23  Ind.  60;  Dunlap  v.  Allen,  90 
111.  108;Byer8  v.  Tliompson,  66  111.  421;  Wood  on  Master 
and  Servant,  §  75. 

If  an  express  agreement  is  shown  on  the  part  of  the  relative 
to  pay,  there  can  be  no  recovery  except  in  conformity  with 
the  agreement:  Vauduyne  v.  Vreeland,  1  Beasley  (N.  Y.\ 
142. 

A  verdict  against  the  evidence  and  the  result  of  passion  and 
prejudice,  should  be  set  aside :  Blalke  v.  McMnllen,  91  111. 
32;  Booth  v.  Hynes,  54  111.  363;  Smith  v.  Slocnm,  62  111! 
345;  Belden  v.  Innis,  84  HI.  78. 

Mr.  Henby  Wendell  Thomson,  for  appellee;  that  instruc- 
tions for  both  parties  must  be  construed  together,  and  if  thus 
construed  they  embrace  the  law  of  the  case,  judgment  will  not 
be  reversed  though  one  of  them  standing  alone  might  be  er- 
roneous, cited  Hilliard  on  New  Trials,  2d  ed.  268;  Gilchrist  v. 
Gilchrist,  76  111.  281;  Vinegar  Hill  v.  Busson,  42  111.  46. 

A  contract  to  pay  for  services  may  be  implied  between  a 
father  and  child  when  the  child  is  treated  as  a  servant :  Miller 
V.  Miller,  16  111.  297;  Freeman  v.  Freeman,  65  111.  107; 
Williams  v.  Hutchinson,  5  Barb.  127;  Brush  v.  Blanchard, 
18  111.  46;  Norton*  v.  Eainey,  82  111.  217;  Byers  v.  Thomp- 
son, 65  111.  422;  Williams  v.  Hutchinson,  3  Comstock  (N.  Y.), 
818. 

Wilson,  J.    After  a  careful  examination  of  the  evidence,  ad 
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disclosed  bj  the  bill  of  exceptions,  we  are  impressed  with  the 
conviction  that  the  finding  of  the  jury  was  not  in  accordance 
with  the  merits  of  the  case,  or  the  legal  rights  of  the  parties. 
It  appears  that  appellee^s  mother  died  when  appellee  was  two 
years  old,  when  she,  with  her  brother,  Walter  Cooper,  was 
taken  by  her  grandmother,  Anna  Cooper,  into  the  family  of 
the  latter,  where  she  grew  np  to  womanhood;  being  treated 
in  all  respects,  as  the  strong  preponderance  of  the  evidence 
shows,  as  a  member  of  the  family.  She  was  clothed  and  nar- 
tured,  and  when  of  suitable  age  was  sent  to  school.  She  re- 
mained in  the  family  until  she  was  twenty-seven  years  old 
and  upward,  when  she  voluntarily  left  During  this  entire 
period  no  reckoning  of  wages  or  account  on  either  side  was 
ever  kept;  nor  was  any  claim  ever  made  for  pay,  or  that  any- 
thing was  due  to  her  when  she  left.  Her  wearing  apparel 
was  furnished  by  her  grandmother,  with  the  exception  of  snclx 
presents  as  were  made  to  lier  by  her  uncle,  the  appellant,  who 
was  also  a  member  of  the  family.  He  testifies,  and  his  tes- 
timony is  not  contradicted,  that  he  was  in  the  habit  of  fur- 
nishing her  with  money  whenever  she  wanted  it,  as  he  did 
his  sister,  who  was  also  a  member  of  the  family;  that  it  was 
his  rule  to  make  presents  to  his  sister  and  appellee  at  the  same 
time,  treating  them  both  alike;  that  he  gave  appellee  a  gold 
watch  at  the  same  time  be  gave  his  sister  one;  also  bracelets, 
rings,  etc  Anna  Cooper,  the  grandmother,  at  the  time  of 
taking  appellee  into  her  family,  was  a  widow,  and  ever  after 
so  remained. 

Besides  the  two  grandchildren,  her  family  consisted  of  her- 
self, her  youngest  daughter,  Nettie  Cooper,  her  two  sons, 
James  W.  and  Andrew  J.  Qooper,  the  appellant,  then  about 
eisrhteen  years  of  age;  as  thus  composed,  the  family  remained 
the  same,  with  the  exception  of  James  W.,  the  son,  and 
Walter,  the  grandson,  who  had  married  and  left,  down  to  De- 
cember 20,  1880,  when  appellee  left  the  family.  At  the  time 
appellee  arrived  at  majority,  and  afterward  until  she  left,  no 
new  arrangement  was  ever  made  or  spoken  of,  biit  she  con- 
tinued on  as  before,  without  any  change  in  the  domestic  re- 
lations of  any  member  of  the  family.    While  appellant  con- 
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tributed  liberally  to  his  mother's  sapport,  she  nevertheless 
remained  the  head  of  the  family  after,  as  before  his  arrival 
at  majority.  The  leases  of  the  hoases  occupied  by  the  family 
were  taken  by  her  in  her  name;  she  owned  the  household 
furniture,  furnished  the  family  supplies  and  paid  the  bills,  and 
in  everything  was  the  ostensible  head  of  the  family. 

Appellee  gave  testimony  to  the  effect  that  she  was  treated 
only  as  a  servant,  but  we  think  the  opposing  testimony  on 
that  subject  is  so  strong  and  satisfactory,  as  to  wholly  over- 
come that  of  appellee.  Her  testimony  is  uncorroborated, 
except  by  the  testimony  of  a  single  witness,  who  saw  her  do- 
ing some  general  housework.  On  the  other  hand  it  is  contra- 
dicted by  the  testimony  of  every  other  member  of  the  family, 
including  that  of  her  brother,  her  grandmother  and  her  aunt, 
as  also  by  the  testimony  of  other  credible  witnesses,  neighbors 
and  acquaintances,  all  of  whom  testifj^  that  she  was  treated 
the  same  as  were  the  other  members  of  the  family,  participat- 
ing with  the  rest  in  performing  iuch  domestic  duties  as  are 
usual  in  families  occupying  a  like  social  position. 

Without  going  further  into  an  analysis  of  the  evidence,  we 
think  the  strong  preponderance  of  the  evidence  shows:  First, 
that  the  position  occupied  by  appellee  in  the  family  was  that 
of  a  child  and  not  that  of  a  servant,  and  that  she  was  treated 
accordingly;  and  secondly,  that  if  the  relation  of  master  and 
servant  existed,  such  relation  existed  between  Anna  Cooper 
and  appellee,  and  not  between  appellant  and  appellee. 

If,  however,  it  be  conceded  that  there  was  such  a  conflict  of 
evidence  on  these  points,  as  not  to  justify  us  in  disturbing  the 
finding  of  the  jury,  it  remains  to  be  considered  whether  the 
instructions  fjiven  for  the  plaintiff,  state  correctly  the  rules  of 
law  applicable  to  this  class  of  cases.  The  first  instruction 
was  as  follows : 

"  If  the  jury  believe,  from  all  the  evidence  in  this  case,  that 
the  plaintiff  did  render  the  labor  and  services  sued  for,  and 
that  the  same  were  rendered  at  the  instance  and  request  of 
the  defendant,  and  if  he  himself  or  by  his  agent,  overlooked 
the  work,  and  did  not  forbid  it,  and  it  was  necessary  and  use- 
ful, and  he  appropriated  the  work  to  his  own  use,  even  though 
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he  never  expreesly  promised  to  pay  for  the  same,  yet  in  law 
a  promise  to  pay  may  be  implied,  and  in  such  a  case  it  is  the 
same  as  if  he  had  expressly  promised  to  pay;  and  it  is  for  the 
jury  to  determine,  from  a  consideration  of  all  the  evidence, 
whether  the  defendant  did  request  the  plaintiff  to  remain  with 
him,  and  to  labor  for  him,  and  if  so,  what,  according  to  the 
evidence,  is  the  fair,  just  value  of  said  work  and  services 
so  rendered." 

As  we  have  already  seen,  the  evidence  tended  to  show  that 
the  relation  which  appellee  occupied  to  the  family  was  that  of 
child,  and  not  that  of  servant,  and  that  this  relation  contin* 
ued  after  appellee  arrived  at  majority. 

It  is  settled  by  numerous  decisions  in  this  State  that  where 
a  child,  or  one  standing  in  the  relation  of  child,  remains  with 
its  parent  after  majority,  and  in  the  same  apparent  situation 
as  when  a  min  or,  in  'the  absence  of  a  contract,  no  recovery  for 
services  can  be  had.  In  such  cases  the  presumption  arises, 
that  the  parties  did  not  contemplate  the  payment  of  wages 
for  the  services  rendered:  Miller  v.  Miller,  16  III.  296;  Free- 
man V.  Freeman,   65  Id.  106;  Morton  v.  Eainey,  82  Id.  215. 

So  in  Davis  v.  Goodenow,  27  Vt  717,  C.  J.'^Redfield  said, 
'^The  case  seems  the  ordinary  one  of  a  child,  or  other  relative 
living  in  the  family  of  the  parent  or  one  occupying  that  place, 
after  they  become  of  age,  with  no  definite  expectation  that 
either  the  service  or  the  support  shall  create  a  debt;  in  which 
case  it  is  well  settled  that  neither  can  maintain  an  action 
asrainst  the  other  for  the  excess  of  the  real  value  of  the  one 
above  the  other.  It  must  appear  unequivocally  that  the  par- 
ties at  the  time  of  tlie  service  supposed  they  were  dealing  as 
debtor  and  creditor."  See  also.  Hart  v.  Hess,  41  Mo.  441; 
Wells  V.  Perkins,  43  Wis.  160;  Adams  v.  Adams,  23  Ind.  50, 
and  other  cases  cited  in  appellant's  brief. 

In  the  light  of  these  principles  the  viceof  the  plaintiff's  first 
instruction  becomes  apparent.  It  does  not  embrace,  as  a  part 
of  its  hypothesis,  that  the  plaintiff  was  acting  as  a  servant 
It  may  all  be  true  that  the  plaintiff  did  render  the  services 
sued  for,  and  tliat  they  were  rendered  at  defendant's  request 
and  were  useful,  and  that  the  defendant  appropriated  them  to 
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hiB  own  use,  yet  if  they  were  not  rendered  by  the  plaintiff  as 
a  servant,  but  only  in  her  relation  as  a  child  and  member  of 
the  family,  then  for  services  so  rendered,  the  law  does  not 
imply  a  promise  to  pay.  It  is  not  like  the  case  of  services 
rendered  by  a  stranger,  at  the  request  of  another,  in  which  case 
the  law  implies  a  promise. 

The  plaintiff's  third  instruction  is  as  follows: 

^  The  conrt  further  instructs  the  jury  that  it  is  not  a  good 
defense  to  a  suit  for  services  rendered,  that  the  plaintiff  was 
admitted  to  the  family  of  the  defendant,  nnless  the  plaintiff 
was  also  treated  as  a  member  of  the  family.  If,  instead,  she 
were  treated  as  a  servant,  if  she  were  made  to  be  a  serving 
maid  to  the  other  members  of  the  family;  if,  instead  of  being 
treated  as  a  member  of  the  family,  she  were  reduced  to  the 
position  of  a  laborer  for  the  other  members  of  the  family ;  and 
if  this  is  established  by  the  testimony  in  this  case,  then  she  is 
entitled  to  recover  for  her  said  labor  and  services,  after  attain- 
ing the  age  of  legal  majority,  and  if  she  remained  at  the  request 
of  the  defendant,  and  rendered  the  services  for  which  this 
suit  is  brought  at  his  request,  your  verdict  should  be  in  her 
favor  for  the  value  of  the  same." 

This  instruction  assumes  that  the  plaintiff  was  admitted 
into  the  defendant's  family,  and  then  tells  the  jury  that  the 
defense  fails  if  after  being  received  into  the  family  ehe  were 
treated  as  a  servant,  or  reduced  to  the  position  of  a  laborer  for 
other  members  of  the  family  ;  but  the  instruction  does  not 
conple  the  defendant  with  such  treatment.  Under  the  lan- 
guage of  the  instruction,  if  she  were  thus  treated  by  a  third 
person,  wholly  without  the  knowledge  or  consent  of  the  de- 
fendant, the  defendant  would  be  liable. 

Again  the  instruction  is  so  framed  as  to  leave  it  uncertain 
on  which  of  two  grounds  the  plaintiff  was  entitled  to  recover, 
whether  by  reason  of  being  treated  as  a  servant,  or  by  reason 
of  rendering  services  at  defendant's  request. 

As  to  appellee's  claim  to  recover  on  an  express  promise,  it 
need  only  be  said  we  think  no  sufficient  case  was  made  out 
Her  testimony  is  to  the  effect  that  appellant  promised  to  give 
her  a  thousand  dollars  if  she  would  stay  and  keep  house  for 
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him  and  his  mother,  and  take  care  of  his  mother  in  her  old 
age.  She  also  Bays  he  told  her  he  would  do  well  by  her  if  slie 
would  stay  and  not  get  married.  She  denies  that  lie  promised 
to  pay  her  wages  by  the  week.  Appellant  flatly  contradicts 
her,  bnt  taking  her  own  version  of  the  matter,  it  is  qnite  mani- 
fest that  neither  of  the  parties  understood  that  appellant  was  to 
pay  her  for  her  services  as  such.  She  did  not  stay,  and  the 
condition  on  which  the  alleged  promise  was  made,  was  not 
complied  with. 

For  the  reasons  herein  above  stated  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 


i|  ^j  Rose  Keegan  et  al. 

V. 

Frank  Kinnaire. 


1.      COKTRACT     IK    WRITrNG— OrAL    TESTIMOm'  OP    PRBnoUB  COLTjO- 

QUiUM  NOT  ADMISSIBLE. — Where  parties  have  deliberately  put  their  agree- 
ment in  writing  in  such  terms  as  import  a  legal  obligation,  withont  any 
uncertainty  as  to  the  object  or  intent  of  such  obligation,  it  is  conclusively 
presumed  that  the  whole  engagement  of  the  pai-ties  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to  writing,  and  oral  testimony  of 
a  previous  co/?ogutum  between  the  parties,  or  of  conversations  or  dedarati^DS 
at  the  time  when  it  was  completed  or  afterward,  is  rejected. 

2.  Lease  under  seal — Contemporaneous  parol  agreement.— 
Where  a  covenant  in  a  lease  under  seal  provided  that  lessees  would  .'ur- 
render  up  demised  premises  to  lessor  at  expiration  of  lease,  and  a  contempo- 
raneous parol  agreement  was  made  that  lessees  might  remain  in  the  occu- 
pation of  the  demised  premises  on  and  after  day  of  expiration  of  lease, 
but  as  tenants  from  month  to  month,  etc.  Held,  that  such  parol  agree- 
ment made  at  the  same  time  with  the  lease  under  seal  and  in  reference 
to  the  same  subject-inatter,  must  be  regarded  as  merged  in  the  miting 
and  can  not  be  admitted  in  evidence. 

3.  Declarations  of  wife. — Notwithstanding  the  communiiy  of 
interest  between  husband  and  wife,  the  declaration?  of  the  latter  in  the 
absence  of  the  former  do  not  bind  him. 

4.  Declarations  op  tenants  in  common.— -Where   several  tenante 
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in  common  in  either  real  or  personal  property  are  joined  as  plaintiffs  or 
defendants,  the  admissions  or  declarations  of  one  of  such  tenants  in  common 
are  not  competent  evidence  against  the  others. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Boq£bs,  Judge,  presiding.  Opinion  filed  January 
3,  1883. 

This  was  an  action  of  forcible  detainer  brought  in  justice's 
court,  July  2,  1881,  by  Kinnaire,  the  appellee,  against  John 
and  Bose  Keegan,  husband  and  wife,  for  the  possession  of  sub- 
lot  9  of  lot  4,  block  50,  of  the  School  Section  addition  to  Chi- 
cago. On  the  trial  in  the  circuit  court  on  appeal  it  appeared 
that  the  defendants  had  been  in  the  occupation  of  the  prem- 
ises as  tenants  continuously  from  October  1,  1878,  down  to  the 
commencement  of  the  suit,  paying  rent  therefor,  at  the  rate 
of  $180  per  year,  payable  in  monthly  installments  of  $15, 
which  they  had  paid.  The  only  notice  for  the  termination 
of  such  tenancy  was  a  thirty  days'  notice,  claimed  by  plaint- 
iff to  have  been  served  June  1,  1881,  but  the  evidence  did 
not  show  when  it  was  served  on  either  defendants.  The  plain  t- 
iff  gave  in  evidence  a  lease  under  seal  made  by  one  Igle- 
hart,  and  bearing  date  October  1,  1878,  to  the  defendants, 
executed  in  duplicate,  whereby  the  former  demised  said  sub- 
lot  to  the  defendants,  to  said  last  date  to  May  1, 1880,  they, 
the  lessees,  covenanting  to  pay  as  rent  therefor  the  sum  of 
$264,  payable  in  monthly  installments  of  $15  on  the  first 
day  of  each  month  during  the  term,  also  to  pay  all  water 
taxes,  taxes  and  assessments;  they  further  covenanting  that, 
at  the  expiration  of  that  term,  they  would  yield  up  said  prem- 
ises to  the  lessor.  It  was  shown  tliat  this  lease  was  in  fact 
made  about  the  middle  of  March,  1880.  It  appeai*ed  that  im- 
mediately thereafter  Iglehart  sold  and  conveyed  said  sub-lot  to 
one  Mack,  the  defendants  being  then  in  possession  under  said 
written  lease;  that  the  defendants  continued  in  possession  af- 
ter the  expiration  of  said  lease,  and  paid  rent  to  Mack  upon  tlie 
same  terms  as  in  said  lease,  down  to  March,  1881,  when  for 
that  month  and  the  succeeding  April,  they  paid  in  the  same 
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way  to  KiDnaire,  the  plaintiff,  who  had  purchased  and  taken 
a  conveyance  of  said  lot  from  Mack. 

The  questions  in  issue  were,  whether  there  was  a  new  agree- 
ment, under  which  the  defendants  held,  after  the  expiration 
of  the  written  lease,  by  which  they  were  to  hold  merely  as 
tenants  from  month  to  month,  subject  to  determination  by 
the  landlord  on  giving  the  defendants  thirty  days'  notice;  and 
whether  such  notice  had  been  given  thirty  days  prior  to  bring- 
ing the  suit;  or,  whether  the  defendants  held  over  without 
any  new  agreement,  upon  the  same  terms  as  in  the  lease,  they 
paying  and  the  landlord  receiving  rent,  as  by  such  terms,  for 
a  year  after  such  written  lease  expired;  and  whether  the  de- 
fendants did  not  thereby  become  tenants  from  year  to  year,  so 
as  to  be  entitled  to  a  notice  of  sixty  days  prior  to  the  Ist 
day  of  May,  1881,  as  required  by  the  statute;  they  contend- 
ing that  there  was  no  new  agreement,  but  the  plaintiff  that 
there  was,  on  which  alone  his  case  was  based. 

The  court  allowed  plaintiff,  against  defendant's  objections, 
to  give  evidence  by  parol,  of  conversations  had  between  Bose 
Keegan  and  said  Iglehart,  and  the  agent  of  Mack,  before  and 
at  the  time  of  making  the  written  lease,  tending  to  show  that 
it  was  made  for  a  collateral  purpose,  and  that  John  Keegan 
had  no  actual  interest  thereunder,  and  was  but  a  formal  party; 
also  to  give  parol  evidence  of  the  making  contemporaneously 
with  the  execution  of  such  written  lea^e,  of  an  agreement  be- 
tween said  Bose  and  said  Iglehart,  and  the  agent  of  Mack, 
whereby  she  might  remain  in  the  occupation  of  said  demised 
premises  on  and  after  the  said  1st  day  of  May,  1880,  but  as 
tenant  from  month  to  month,  paying  the  same  rent  as  before, 
but  that  such  tenancy  should  be  subject  to  termination  by  the 
landlord,  by  a  notice  of  thirty  days.  The  court  also  allowed 
the  plaintiff,  against  objection,  to  give  in  the  evidence,  the 
admissions  and  declarations  of  said  Kose,  against  said  John 
Keegan,  and  made  in  his  absence,  after  the  holding  com- 
menced, on  the  expiration  of  tho  written  lease,  tending  to 
prove  such  new  agreement  as  aforesaid. 

The  jury  found  both  defendants  guilty,  and  the  court,  over- 
ruling their  motion  for  a  new  trial,  gave  judgment  against 
both,  and  they  prosecute  this  appeal. 
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Messrs.  M.  A.  Bobkb  &  Son,  for  appellants;  cited  The 
People  V.  Meech.  101  111.  200;  Hurd's  R  S.  1881,  p.  670,  §  5. 

The  statute  in  relation  to  forcible  entry  and  detainer  is  in 
derogation  of  the  common  law  and  must  be  strictly  constrned: 
Schaumtoffel  v.  Helm,  77  111.  567;  Stolberg  v.  Ohnmacht,  50 
111.  442;  Doran  v.  Gillespie,  54  111.  866;  Jackson  v.  Warren, 
32  111.  831. 

As  to  jurisdiction:  Qinn  v.  Eogers,  4  Gilm.  131;  Evans  v. 
Boutou,  85  111.  579;  Center  v.  Gibney,  71  111.  657. 

Appellants'  motion  to  quash  was  made  and  denied  before 
the  trial  of  the  case  in  the  circuit  court,  and  hence  was  in  apt 
time:  Doran  y.  Gillespie,  54  111.  366;  Stolberg  7.  Ohnmacht, 
60  111.  442;  Leary  v.  Pattison,  66  111.  203. 

It  is  the  proper  motion  to  raise  objections  to  the  complaint,* 
etc.,  and  to  the  want  of  jurisdiction  of  the  subject-matter:  Jack- 
son V.  Warren,  32  HI.  331;    Brown  v.  Keeler,  32  111.  151; 
Center  ▼.  Gibney,  71  111.  657;  Evans  v.  Bouton,  85  111.  581; 
Beel  V.  Pierce,  11  HI.   92. 

A  transcript  must  be  on  file  ten  days  before  the  trial  term  to 
give  the  court  jurisdiction  of  the  subject-matter:  Hayward  v. 
Eamsey,  74  111.  372;  Beed  v.  DriscoU,  84  111.  96;  Sheridan 
▼.  Beardsley,  89  HI.  477;  Steinborn  v.  Thomas,  8  Bradwell, 
615;  McMuUen  v.  Graham,  6  Bradwell,  239. 

One  co-tenant  can  not  destroy  the  rights  of  another:  Baker 
V.  Pratt,  15  111.  671;  Abbott's  Trial  Evidence,  188,  §  6. 

The  lease  was  under  seal,  and  this  alleged  agreement  not  be- 
ing under  seal,  can  not  have  the  effect  to  release  appellants 
from  their  liability  on  the  lease:  Chapman  v.  McGraw,  20 
111.  101;  Ball  V.  Peck,  43  111.  482. 

A  verdict  and  judgment  unsupported  by  the  evidence  can 
not  stand :  Ragor  v.  Kendall,  70  111.  95 ;  Hawkins  v.  Berry, 
5  Gilm.  36;  Southworth  v.  Hoag,  42  111.  446;  Gould  t. 
Sternberg,  4  Bradwell,  439;  Eeynolds  v.  Thomas,  17  111.  207; 
Gould  V.  Hondrickson,  9  Bradwell,  171 ;  Lehman  v.  Whitting- 
ton,  8  Bradwell,  874;  Preston  v.  Zahl,  4  Bradwell,  423. 

A  joint  judgment  against  two  defendants  in  trespass  where 
there  is  no  evidence  of  interest  as  to  one  of  the  defendants, 
can  not  stand:  Bagor  v.  Kendall,  70  111.  95. 
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The  law  does  not  constitute  the  wife  the  husband's  assent, 
and  in  the  absence  of  all  proof,  it  can  not  be  inferred:  Essing^ 
ton  V.  Neill,  21  III.  139. 

Ail  previods  agreements  were  merged  in  the  written  lease: 
Strehl  V.  D'Evers,  66  111.  77;  Bragg  v.  Geddes,  93  111.  39. 

Appellants  continuing  in  possession,  paying  the  same  rent 
after  the  lease  expired,  without  any  new  agreement  being  made, 
were  tenants  from  year  to  year,  and  snch  tenancy  could  only 
be  terminated  by  sixty  days'  notice  in  writing:  McKinney  v. 
Peck,  28  111,  174;  Higgins  v.  Halligan,  46  111.  173;  Prickett 
V.  Bitter,  16  111.  97;  Taylor  on  Landlord  and  Tenant,  39-42; 
Herrell  v.  Sizeland,  81  111.  459;  Dunne  v.  Trustees,  39  III 
578;  C.  &  St.  L.  R  R  Co.  v.  Wiggins  Ferry  Co.  82  111.  .230; 
Clapp  V.  Noble,  84  111.  62;  Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151;  Wolz  v.  Sandford,  10  Bradwell,  136. 

This  action  can  not  be  maintained  for  want  of  proof  of  the 
date  of  service  of  the  thirty  days'  notice:  Hurd's  Statutes^  1881, 
p.  689,  §  6. 

Mr.  Wallacje  Smith,  for  appellee;  that  by  appellee  proving 
service  of  the  notice,  the  burden  was  on  appellants  to  show 
that  they  did  not  receive  it  in  sufficient  time  to  give  them  full 
thirty  days'  notice,  cited  Hayes  v.  Lawyer,  83  111.  183. 

MoAxLiSTEB,  J.  We  are  of  opinion  that  the  court  below 
erred  in  admitting  the  witnesses  for  the  plaintiff  to  testify  to 
conversations  which  were  had  between  the  parties  before  and 
at  the  time  of  the  execution  of  the  written  lease  given  in  evi- 
dence, and  tending  to  show  a  particular  collateral  purpose  for 
the  making  of  such  lease;  and  that  John  Keegan,  one  of  the 
lessees,  had  no  actual  interest  in  the  demised  premises,  and 
was  but  a  formal  party. 

The  rule  is  recognized  by  all  courts,  that  where  parties  have 
deliberately  put  their  engagement  in  writing,  in  such  terms 
as  import  a  legal  obligation,  without  any  uncertainty  as  to 
the  object  or  extent  of  such  obligation,  it  is  conclusively 
presumed  that  the  whole  engagement  of  the  parties,  and 
the  extent  and  manner  of  their  undertaking,  was  reduced  to 
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writing,  and  oral  testimony  of  a  previous  colloquium  be- 
tween the  parties,  or  of  conversations  or  declarations,  at  tiie 
time  when  it  was  completed,  or  afterward,  is  rejected:  1 
Greenlf.  on  Ev.  §275;  Abrams  v.  Pomeroy,  13  111.  133;  Har- 
low  V.  Boswell,  15  111.  56;  Winnesheik  Ins.  Co.  v.  Hobzgrafe, 
63  111.  522;  Con  well  v.  R  R  Co.  81  111.  232;  2  Wliarton  on 
Evidence,  §  1014. 

We  think  also  that  the  court  erred  in  allowing  plaintiff  to 
give  evidence  of  the  alleged  parol  agreement,  made  contempo- 
raneously with  the  execution  of  the  written  lease,  to  the  ef- 
fect that  the  defendants  or  Rose  Keegan  might  remain  in  the 
occupation  of  the  demised  premises  on  and  after  the  day  of 
the  expiration  of  the  lease,  but  as  tenant  from  month  to 
month,  subject  to  a  notice  of  thirty  days,  to  quit.  The  lease 
made  under  seal  and  inter  partes^  contained  an  express  cov- 
enant that  the  lessees,  the  defendants,  would  surrender  up  the 
demised  premises  to  the  lessor  at  the  expiration  of  said  lease, 
which  would  be  May  1,  1880. 

It  can  not  bo  questioned  that  such  contemporaneous  parol 
agreement  was  in  direct  conflict  with  that  covenant  Suppose 
that  upon  the  expiration  of  the  written  lease  the  defendants 
had  relied  upon  that  parol  agreement,  so  made,  and  held  over 
in  virtue  of 'it;  but  that  the  lessor  or  his  grantee,  who  was 
in  privity  with  him,  had  brouglit  an  action  of  forcible  detainer 
for  tlie  possession,  or  had  brought  an  action  upon  such  cov- 
enant, to  surrender  up  the  premises  at  the  end  of  their  term, 
to  recover  damages  for  a  breach  of  it,  would  it  have  been 
competent  for  the  defendants  to  set  up  and  prove  such  con- 
temporaneous parol  agreement,  as  a  defense  in  either  of  such 
actions?  Most  clearly  it  would  not,  because  that  would  not 
only  be  to  allow  a  party  to  an  instrument  under  seal,  to  give 
parol  evidence  to  vary,  contradict,  or  nullify  one  of  its  express 
provisions,  but  it  would  be  to  allow  the  admission  in  evi- 
dence and  give  vitality  to  a  parol  agreement  in  reference  to 
the  same  subject-matter,  made  at  the  same  time  with  the 
written  one,  and  which,  by  the  settled  rules  of  law,  must  be 
regarded  as  merged  in  the  writing.  See  authorities  supra^ 
and  Brady  v.  Peiper,  1  Hilt  61;  Jungerman  v.  Bovel,  19  Cal. 
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854;  Melt6n  v.  Watkins,  24  Ala.  433;  Eoberts  v.  Barker,  1 
Cromp  &  Mees.  808;  Mease  v.  Mease,  Cowp.  47;  Haare  v. 
Graham,  8  Camp.  57;  Graves  v.  Ashlin,  Id.  426;  Doe,  eta 
▼.  Lea,  11  East,  312. 

If  snch  contemporaueons  parol  agreement  was  merged  in 
the  written  lease,  or  in  other  words,  was  not  provable  by  the 
lessees,  then,  by  parity  of  reason,  it  was  not  by  the  lessor,  or 
by  the  plaintiff,  who  was  a  privy.  Such  parol  agreement, 
made  under  the  circumstances  as  above  stated,  was  wanting 
in  legal  vitality,  as  respected  both  the  plaintiff  and  defend- 
ants. 

^e  are  also  of  opinion  that  the  court  erred  in  allowing  the 
plaintiff,  against  the  objection  of  John  Keegan,  to  give  in  evi- 
dence against  the  latter  the  admissions  and  declarations  of 
Hose  Keegan,  made  in  his  absence,  and  tending  to  prove  the 
new  agreement    The  only  relation  shown  by  the  evidence  to 
have  existed  between  John  and  Rose  Keegan    was   that  of 
husband  and  wife;  joint  lessees  under  the  written  lease,  and 
joint  defendants  in  this  action  of  tort.    It  is  the  general  com- 
mon law  rule  that,  notwithstanding  a  community  of  interest 
between  husband  and  wife,  the  declarations  of  the  latter,  in 
the  absence  of  the  former,  will  not  bind  him:  &.llau  and  Wife 
V.  Pritohett,  6  Term.  R  680;  2  Starkie  on  Ev.  *32;  1  Greenlf. 
on  Ev.  §  185.     In  Newton  v.  Harland,  reported  in  a  note  by 
Starkie  at  the  above  page,  an  action  was  brought  by  the  hus- 
Uand  and  wife  against  the  defendant  for  assaulting  the  wife; 
the  defendant  justiiSed  the  turning  the  wife  out  to  obtain  pos- 
session of  the  plaintiff  ^s   house.     It  was  held  by  Parke,  B., 
that  the  declai*ations  ot  the  wife  as  to  the  terms  of  the  agree- 
ment under  which  the  husband  held  the  house  as  tenant^  were 
inadmissible. 

Nor  were  the  declarations  or  admissions  of  the  wife  compe- 
tent as  against  the  husband,  on  the  ground  of  their  being  co- 
tenants  of  the  demised  premises.  Although  they  were  joint- 
ly liable  to  pay  tlie  rent,  etc.,  yet  their  interest  in  the  estate, 
created  by  the  demise,  was  that  of  tenants  in  common.  1 
Wafihbnrn  on  Real  Property,  4th  ed.  644. 

Where  several  tenants  in  common  in  either  real  or  personal 
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property,  are  joined  as  plaintiffs  or  defendants  in  a  snit,  the 
admissions  or  declarations  of  one  of  such  tenants  in  common, 
are  not  competent  evidence  against  the  others.  Dan  v.  Brown, 
4  Cowen,  483;  McClellan  v.  Cox,  36  Maine,  95;  Jaggers  v. 
Binnings,  1  Starkie  R.  64;  Greenlf,  on  Ev.  §  176. 

Yarioas  other  errors  were  assigned  and  urged  in  argument 
on  the  part  of  appellants,  but  which  we  do  not  deem  it  neces- 
sary to  discuss^  those  pointed  out  being  sufficient  to  require  a 
reversal  of  the  judgment.  The  judgment  below  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Edgab  Beading 

V. 
C.  M.   LlNINGTON. 


Variakcb  between  allboations  ahd  pboofs.— Allegatioiis  and 
proofs  muBt  agree^  and  allegations  which  are  essentially  descriptive  of  the 
contract  must  be  proved  as  set  forth,  or  the  varianoe  will  1)0  fataL 

Appeal  fW>m  the  Oountj  Oourt  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  January 
8,  1883. 

Mr.  EoBBBT  jAMiBSOifi  and  Mr.  E.  F.  RumrAN,  for  appellant; 
that  matters  of  essential  description  must  be  precisely  proved, 
cited  Spangler  y.  Pugh,  21  IlL  86;  Priest  v.  Wheelock,  68 
111.  118. 

Mr.  E.  A.  SHBBBirBNE,  for  appellee;  that  a  variance  is  a 
substantial  departure  from  the  issue  in  the  evidence  adduced 
and  must  be  in  some  matter  which  in  point  of  law  is  essential 
to  the  charge  or  claim,  cited  Wheeler  v.  Beed,  86  111.  85; 
Frazer  v.  Smith,  60  111.  147. 

A  variance  should  be  specifically  pointed  out:  St  Olair  Go. 
Ben.  Society  v.  Fietsam,  6  Bradwell,  153. 
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Wilson,  J.  This  was  an  action  of  assumpsit  brought  by  ap- 
pellee against  appellant  on  an  alleged  guaranty  of  payment 
of  $653.94  due  and  owing  to  appellee  by  E.  W.  Post  &  Co., 
of  Denver,  Colorado.  The  declaration  contains  but  one  count, 
which,  after  I'eciting  that  Post  &  Co.  were  indebted  to  the 
plaintiff  in  the  sum  of  $658,94  on  an  open  account  for  goods 
sold  and  delivered,  and  that  the  plaintiff  was  about  to  proceed 
to  enforce  the  collection  thereof,  alleges  that  the  defendant,  in 
consideration  that  the  plaintiff  would  forbear  pressing  Post  & 
Co.  upon  one  half  of  said  sum  for  sixty  days,  and  the  other 
half  for  four  months,  promised  and  guaranteed  to  the  plaint- 
iff in  writing  that  said  account,  to  wit,  the  said  sum  of  $653- 
.94,  should  be  paid  to  the  plaintiff  within  four  months  from 
the  18th  day  of  March,  1881. 

The  defendant  pleaded  non-assumpsit,  and  a  special  plea 
alleging  fraud  in  obtaining  the  execution  of  the  guaranty. 
Issues  were  joined  on  these  pleas,  and  upon  the  trial,  the 
plaintiff,  to  support  his  declaration,  offered  in  evidence  a  guar- 
anty executed  by  the  defendant  in  the  words  and  figures  fol- 
lowing : 

[Copy  of  account  sued  on.] 

Chicago,  III.,  March  18,  1881. 
E.  W.  Post  &  Co.,  Denver,  OoL, 

To  0.  M.  Linington,  Dr. 
To  merchandise  sold  and  delivered  as  per  bill  ren- 
dered   $653.94 

[Indorsed  on  the  back.] 

Chicago,  March  18,  1881. 
For  value  received  I  hereby  guarantee  the  payment  of  the 
within  account,  one  half  in  sixty  days,  and  one  half  in  four 
months  after  date,  if  not  sooner  paid  by  £.  W.  Post  &  Co. 

Edoa&  Bsadino. 

To  the  introduction  of  this  instrument  in  evidence,  the  de- 
fendant objected  on  the  ground  of  a  variance,  it  not  being  the 
instrument  described  in  the  plaintiff's  declaration.  The  court 
overruled  the  objection,  and  admitted  the  instrument  in  evi- 
dence, and  the  defendant  excepted. 
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The  ruling  of  the  court  was  manifestly  erroneous.  The 
undertaking,  as  alleored  in  the  declaration,  was  to  pay  $653.94 
within  four  months,  while  that  shown  by  the  instrument 
offered  in  evidence,  was  to  pay  one  half  the  amount  in  sixty 
days,  and  the  other  half  in  four  months.  These  are  two  verv 
different  contracts.  According  to  one  of  them  the  defendant 
is.  to  have  four  months'  credit  on  the  whole  amount,  while 
according  to  the  other  he  is  to  have  four  months  on  one  half 
only.  The  rule  need  hardly  be  stated  that  the  allegations  and 
proofs  mnst  agree,  and  allegations  which  are  essentially 
descriptive  of  the  contract  must  be  proved  strictly.  Such 
allegations  go  to  the  identity  of  the  contract.  Of  these  are 
names,  amounts,  duration,  and  the  like.  They  must  be  proved 
as  set  forth,  or  the  variance  will  be  fatal.  Spangler  v.  Pugh, 
21  111.  86. 

For  the  error  of  the  court  in  admitting  the  instrument  in 

evidence,  the   judgment  must  be  reversed,  and  the   cause 

remanded  for  further  pleadings. 

Keversed  and  remanded. 


Monroe  Heath  et  al. 

V. 

Fernando  Jones. 

1.  When  bqdity  will  not  relikvk— Nkgltgence  or  laches.— 
A  party  who  is  prevented  from  enforcing^  his  claim  in  a  coart  of  law  by 
reason  of  his  own  negligence  or  laches,  or  that  of  his  attorney,  can  have  no 
standing  in  a  court  of  equity. 

2.  Failure  to  pile  transcript  in  tike. — Where  a  plaintiff  through 
the  negligence  of  his  attorney,  failed  to  have  the  transcript  of  a  judgment 
of  reversal  of  this  court  filed  in  the  lower  court  within  the  two  yeara  pre- 
scribed by  the  statute,  and  the  right  of  action  in  the  original  suit  had 
meanwhile  become  barred  by  the  Statute  of  Limitations.  Held,  that  plaint- 
iff  had  no  reHef  in  equity. 

Appeal  from  the  Circait  Conrt  of  Cook  county;  the  Hon. 
Murray  F.  Tulky,  Judge,  presiding.  Opinion  filed  January 
3,  1883. 
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This  was  a  bill  in  chanoerj  by  Jones,  appellee,  against 
Heath  and  Milligan,  appellants,  to  recover  upon  a  parely 
legal  indebtedness,  viz.:   for  a  quantity  of  bricks  sold  and 
delivered  by  the  former  to  the  latter,  Angnst  18, 1870,  npon 
the  ground  of  mistake  of  fact    The  material  facts  are  Uiat 
August  12,  1875,  Jones  brought  a  suit  at  law,  in  the  Superior 
Court  of  Cook  County,  against  Heath  and  Milligan  to  recover 
the  price  of  said  bricks,  and  obtained  judgment,  from  which 
the  latter  took  an  appeal  to  the  Appellate  Court  of  the  First 
District,  where  such  judgment  was  reversed  and  the  cause 
remanded.     That  judgment  was  duly  entered  June  4, 1878. 
The  latter  part  of  1879,  or  early  part  of  1880,  Jones,  who  was 
then  in  Europe  on  a  visit,  wrote  to  an  attorney  residing  in 
Chicago,  but  who  had  been  practicing  only  since  the  year  1878, 
directing  him  to  get  a  transcript  from  the  appellate  court 
filed  in  the  lower  court,  in  time.    This  attorney,  so  directed, 
instead  of  stepping  into  the  c^ce  of  the  clerk  of  the  appellate 
court,  and  there  ascertaining  from  the  docket  precisely  when 
said  judgment  was  entered,  testified  that  some  time  in  Febru- 
ary, 1880,  he  telephoned  to  said  clerk  asking  him  when  tlie 
judgment  was  entered  in  tliat  case;  that  he  received  an  an- 
swer that  it  was  entered  June  8,  1878;  that  he  asked  back 
ao;ain  if  it  was  June  8th,  and  received  a  reply  that  it  was;  that 
thereupon  he  took  a  calendar  he  had  in  his  ofiice,  and  made 
a  memorandum  against  June  Ist,  to  look  after  this  matter;  that 
on  the  latter  day,  he  went  to  the  office  of  said  clerk  to  find 
out  the  amount  of  costs,  and  order  a  transcript;  that  he  found 
nobody  in  the  clerk's  office  but  an  old  man,  that  he  told  him 
what  he  wanted  and  asked  him  what  were  the  proper  steps  to 
be  taken;  that  the  old  man  told  him  he  did  not  know,  that  all 
the  men  who  did  know  were  ftt  the  national  convention ;  that  he 
went  there  three  or  four  times  thereafter  for  the  same  purpose, 
but  at  last  on  the  evening  of  the  6th,  finding  nobody  there,  be 
discovered  an  open  book  containing  blanks  for  orders  for  tran- 
scripts; that  he  had  never  got  a  transcript  before,  and  did 
not  know  they  kept  such  a  book;  that  he  put  his  order  down 
and  called  the  old  man's  attention  to  it,  and  next  morning  the 
transcript  was  ready,  and  he  paid  the  costs  and  took  it 
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He  farther  testified  that  he  had  thought  the  ten  days'  no- 
tice had  to  be  given  before  the  transcript  was  filed  ;  so  on 
the  29th  of  May,  he  had  given  Heath  and  Milligan  notice  that 
he  wonld  reinstate  the  cause  on  the  7th  of  June;  that  he  found 
out  afterward  that  the  ten  days'  notice  was  required  to  be 
given  after  the  tra^iscript  was  filed  ;  so  he  filed  the  transcript 
on  the  7th  of  June,  and  thereupon  gave  the  ten  days'  notice  ; 
that  when  the  motion  came  up  for  hearing,  it  was  objected  on 
the  part  of  Heath  and  Milligan,  that  the  transcript  was  not 
filed  in  the  lower  court  in  time,  and  then  he  found  out  for  the 
first  time  that  the  judgment  of  reversal  was  entered  in  the 
appellate  court  on  the  4th  of  June,  1878.  He  testified  that 
after  the  time  when  he  telephoned  tho  clerk  to  ascertain  the 
time  of  such  entry,  which  was  in  February,  1880,  he  made  no 
search  to  ascertain  the  time  of  such  entry. 

There  was  a  conflict  of  testimony  respecting  the  fact  of  the 
sale  of  the  brick  by  appellee  to  appellants,  which,  if  made  at 
all,  was  in  August,  1870.  The  court  upon  hearing  on  bill, 
answer,  replication  and  proofs  (the  above  being  the  only  evi. 
dence  as  to  the  alleged  mistake  of  fact)  rendered  a  decree  against 
Heath  and  Milligan  for  $290.52  with  costs,  from  which  they 
took  an  appeal  to  this  court. 

Mr.  Jbsse  B.  Bahtok,  for  appellants;  that  equity  will  not 
grant  relief  on  a  mistake  of  law,  unless  the  construction  of  the 
law  be  doubtful,  cited  Shafer  v.  Davis,  13  111.  395;  Stover  v. 
Mitchell,  45  111.  213;  Kerr  on  Fraud  and  Mistake,  396. 

Where  the  means  of  inquiry  are  equally  open  to  both 
parties,  if  a  mistake  occur  without  any  fraud  or  falsehood,  no 
relief  can  be  granted  on  account  of  the  mistake  alone:  Daniel 
V.  Mitchell,  1  Story,  172;  Warner  v.  Daniels,  1  W.  &  M.  90; 
Hill  V.  Bush,  19  Ark.  522;  Jouzin  v.  Toulraier,  9  Ala.  662; . 
Kite  V.  Lampkin,  40  Ga.  506;  Smith  v.  Wheeler,  N.  W.  Eep. 
Jane  24,  1882,  p.  626. 

When  reference  is  made  to  files  and  records  for  greater 
certainty,  it  is  the  duty  of  the  court  to  consider  them  when 
requested  to  do  so  by  party  other  than  one  making  the 
allegation:  Nelson  v.  Pinegar,  30  111.  473. 
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The  court  erred  in  reftlsing  appellant's  request  to  annend 
their  answer  bj  eliminating  the  admission:  Maher  v.  Bnell,  39 
111.  531;  Wylder  v.  Crane,  53  111.  490. 

Mr.  Gkorgb  R.  Grant,  for  appellee;  that  mistake  of 
counsel  will  be  relieved,  cited  Levy  v.  Joyce,  1  Bos  worth, 
622;  Garrett  v.  Ferryman,  1  &  2  Overton  (Tenn.),  497;  Bank 
of  Eochesterv.  Emmerson,  10  Paige,  365;  Jordan  v.  Stevens, 
51  Me.  478;  Call  v.  Miller,  3  Paige,  191. 

Equity  will  relieve  from  mistake  induced  by  erroneous 
information  furnished  by  clerk,  and  relied  on  and  acted  on  in 
good  faith:  Oiiambers  v.  Smith,  1  Hammond  L.  &  K  N.  C. 
366;  Evans  v.  Jones,  4  Caldwell  (  Tenn.),  600;  Steele  v.  Harris, 
R  &  T.  Term,  Battle,  N.  C.  440;  Gage  v.  Scales,  100  111.  218; 
Sevmour  v.  Miller,  32  Conn.  402. 

Appellants  are  estopped  to  set  up  any  other  contract  than 
that  reduced  to  writing:  Kimball  v.  Custer,  73  HI.  389; 
Merchants  Ins.  Co.  v.  Morrison,  62  111.  242. 

McAllister,  J.  This  is  a  bill  in  equity  brought  by  plaint- 
iff in  an  action  at  law  to  recover  an  alleged  legal  debt,  and 
who  had  obtained  judgment  upon  such  debt,  but  which  judg- 
ment had,  upon  appeal  to  this  court,  been  reversed  with  a 
remanding  order;  but  by  mistake  of  fact,  as  it  is  alleged,  such 
plaintiff  had  failed  to  have  the  transcript  of  such  judgment  of 
reversal,  etc.,  filed  in  the  lower  court  within  the  two  years  pre- 
scribed by  the  statute,  the  right  of  action  in  the  original  suit 
having  meauwhile  become  barred  by  the  Statute  of  Limita- 
tions. 

Section  eighty -four  of  the  statute  provides  that  "  Wlien  a 
cause  or  proceeding  is  remanded  by  the  Supreme  Court  upon  a 
transcript  of  the  Supreme  Court  remanding  the  same  being 
tiled  in  the  court  from  which  the  cause  or  proceeding  was 
removed,  and  not  less  than  ten  days'  notice  thereof  being  fifiven 
to  the  adverse  party,  or  his  attorney,  the  cause  or  proceeding 
shall  be  reinstated  therein." 

Then  the  eighty-fifth  section  declares, "  If  neither  party  shall 
file  such  transcript  within  two  years  from  the  time  of  themak- 
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ing  of  the  final  order  of  the  Supreme  Court  reversing  any 
cause  or  proceeding,  the  cause  shall  be  considered  as  abau- 
doned,  and  no  further  action  shall  be  had  therein."  The  pro- 
visions of  these  sections  are,  bj  statnte,  made  applicable  to 
causes  or  proceedings  removed  to  the  appellate  courts;  and 
it  is  to  be  relieved  from  tlie  eifect  of  them,  that  the  bill  in  this 
case  was  brought,  ilie  transcript  of  the  final  order  of  this  court 
not  having  been  filed  until  three  days  after  the  lapse  of  the 
two  years  from  the  entry  of  such  order. 

In  coming  into  a  court  of  equity  and  asking  it  to  supply 
and  administer  within  its  own  jurisdiction,  a  substitute  for 
his  alleged  legal  rights,  the  plaintiff  was  not  only  bound  to  * 
show,  and  that  clearly,  tliat  he  had  such  legal  rights;  but  he 
was  bound  to  show  that  he  had  been  deprived  of  those  rights 
by  fraud,  mistake,  accident  or  surprise,  without  laches,  negli- 
gence or  default  on  his  part,  or  on  the  part  of  tliose  represent- 
ing him.  Clark  v.  Ewing,  93  III.  572,  and  the  cases  there 
cited. 

There  is  no  evidence  that  the  defendants  below,  or  their  at- 
torneys, contributed  in  any  respect  to  the  plaintiff's  failure 
to  get  the  transcript  filed  in  the  lower  court,  within  the  time 
prescribed  by  the  statute,  by  any  fraud,  or  other  misconduct, 
on  their  part  The  case,  therefore,  upon  the  evidence,  rests 
solely  on  the  simple  ground  of  a  mistake  of  fact,  on  the  part 
of  the  plaintiff  below;  and  that  fact  was  nothing  more  nor  less 
than  the  date  of  the  entry  of  the  final  judgment  of  the  rever- 
aal  in  this  court,  which  was  June  4,  1878,  and  manifested 
by  the  docket  and  records  of  the  court,  made  public  by  the 
law  and  accessible,  in  fact,  to  the  plaintiff  and  his  attorney. 
Tlie  fact  itself  of  such  date,  was,  it  may  be  conceded,  mate- 
rial to  the  doing  the  act  of  getting  a  transcript  from  this  court, 
and  having  it  fileJ  in  the  lower  court  within  two  years  from 
sQch  date.  In  speaking  of  the  doctrine  of  relief  in  equity, 
npon  a  mistake  of  fact.  Judge  Story  says:  ^^It  is  not,  however, 
'adfficient  in  all  cases, 'to  give  the  party  relief,  that  the  fact  is 
uiaterial;  but  it  must  be  such  as  he  could  not  by  reasonable 
diligence  get  knowledge  of  when  he  was  put  upon  inqniry. 
For  if  by  such  reasonable  diligence  he  could  have  obtained 
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knowledge  of  tlie  fact,  equity  will  not  relieve  him,  since  that 
wonld  be  to  encourage  culpable  negligence.  Thus,  if  a  party 
has  lost  hie  cause  at  law  from  the  want  of  proof  of  a  fact, 
which  by  ordinary  diligence  he  could  have  obtained,  he  is  not 
relievable  in  equity;  for  the  general  rule  is,  that  if  the  party 
becomes  remediless  at  law  by  his  own  negligence,  eqnity  will 
not  relieve  him."     1  Story  Eq.  Jur.  §  146. 

Tlie  court  is  of  the  opinion  that  the  failure   to  have  snch 
transcript  filed  in  the  lower  court  within  the  two  years,  was, 
from  the  plaintiff 's  own  showing,  due  to  the   negligence  of 
the  plaintiff  and  his  attorney.    Two  years  is  a  long  space  of 
time  in  which  to  do  such  an  act.    The  parties  all  resided,  and 
the  courts  in  question  were  both  held,  in  tlie  city  of  Chicago. 
The  plaintiff  employed  an  attorney,  who  had  been  in  practice 
only  about  a  year,  and  wlio,  from   his  own   testimony,  was 
ignorant  of  the  necessary  steps  to  be  taken;  and,  what  is 
worse,  he  did  not,  as  he  ought,  set  about  informing  himself, 
before  he  undertook  to  go  through  with  them.     Instead  of  go- 
ing to  the  office  of  the  clerk  of  this  court  and  ascertaining  the 
true  date  of  the  judgment  of  reversal,  from  the  docket^  or  rec- 
ords, he  contents  himself  by  making  an  inquiry  of  the  derk, 
through  a  telephone,  a  new  instrumentality,  necessarily  sub- 
ject to  greater  uncertainties,  than  a  talk  with  the  clerk  face  to 
face.     He  says  he  was  thus  informed   that  the  date  of  snch 
judgment   was    June  8,   1878.      It  was,    in  fact,   June  4, 
1878.    Resting  upon  this  uncertain  method  of  inquiry,  he  failed 
to  make  any  personal  examination  of  the  docket;  and  even 
when  in  the  clerk's  uf&ce,  on  the  1st  of  June,  about  this  ^eij 
business,  ho  did  not  examine  the  docket  which  contained  the 
certain  information,  and  which  was  lying  there,  as  it  is  at  all  | 

times  during  business  hours,  accessible  to  any  one  wishing  to 
consult  it  Nor  did  he  inquire  about  this  docket  of  the  old 
gentleman  who  was  there  in  attendance.  But  he  did  inquire 
of  the  old  gentleman  what  steps  he  should  take  to  accompliBli  | 

his  business.  He  was  not  sufficiently  acquainted  with  tlie 
])ractice,  to  then  and  there  write  and  leave  a  prsdCipe  for  a  | 

transcript  of  snch  final  judgment.  ; 

That  is  the  usual  and  ordinary  practice;  and,  as  the  evi-  i 
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den ce  shows,  if  be  had  pursued  that  practice,  he  would  have  had 
his  transcript  i*eadj  for  him  on  the  following  morning.  When 
he  was  there  on  the  6th  of  Jane,  then  too  late,  he  happened  to 
discover  that  the  clerk  kept  blanks  for  such  praecipes,  in  a 
book  which  chanced  to  be  open.  This  suggested  the  course  to 
be  pursued.  He  filled  out  a  blank,  thus  making  the  proper 
precipe  for  a  transcript,  and  altiiough  the  clerk  and  deputy 
were  out  at  the  time  attending  the  Republican  national  con- 
vention, yet  having  left  such  prsecipe,  the  attorney  on  the  fol- 
lowing morning,  found  the  desired  transcript  ready  for  him. 
Thus  showing  that  if  he  had  left  such  precipe  on  the  Ist  of 
June  when  he  was  there,  as  any  attorney  of  reasonable  skill 
would  have  done,  he  would  have  had  the  transcript,  in  time 
to  have  filed  in  the  lower  court,  before  the  4th  of  that 
month.  But  so  inattentive  was  he,  that  he  did  not  even  read 
the  statute  governing  the  procedure.  Therefore,  we  find 
liim  giving  notice  to  the  adverse  parties  on  the  29th  of 
May,  long  before  he  had  obtained  any  transcript,  that  he 
would  move  to  reinstate  the  cause  in  the  lower  court,  on  the 
7th  of  tlie  then  next  Juno;  when  if  he  had  examined  the 
law,  he  would  have  found  that  no  notice  was  authorized  until 
the  transcript  was  filed  in  the  lower  court.  He  filed  tlie 
transcript  on  the  7th  of  June  and  then  gave  notice  of  a 
motion  to  reinstate  on  the  21st  of  same  month,  and  he 
seems  to  have  never  found  out  that  he  was  too  late,  until  he 
was  told  by  the  opposite  counsel,  and  the  court  on  the  hearing 
of  that  motion. 

In  onr  opinion  it  was  wholly  owing  to  his  own  want  of 
skill  and  diligence  that  he  did  not.  It  was  in  his  power,  and 
it  was  his  duty,  to  inspect  the  docket  of  tliis  court,  either  be- 
fore, or  when  he  was  in  the  clerk's  office,  where  it  was  accessi- 
ble, on  the  1st  of  June.  He  shows  no  reason  why  he  did 
not.  He  did  not  even  inquire  for  it  Davis  v.  Bandall,  26 
HI.  248. 

He  should  have  then  written  and  left  his  prsBcipe  for  the 
transcript;  so  that,  if  the  clerk  had  neglected  to  prepare  it, 
within  a  reasonable  time,  he  would  have  been  liable  for  the 
damages.    It  makes  no  difference,  tliat  the  legal  claim  of  the 
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plaintiif  a^^aitiBt  the  defendant  was  ever  so  clearly  established; 
if  he  was  prevented  from  enforcing  it  in  a  court  of  law,  bj 
reason  of  his  own  negligence,  or  laches,  <h*  that  of  his  attorney, 
lie  can  have  no  standing  in  a  court  of  equity.  Clark  v.  Ewing, 
9upra, 

It  is  exceedingly  unpleasant  for  the  writer  of  this  opinion 
to  thus  criticize  the  professional  acts  of  the  young  attorney  who 
had  charge  of  this  matter;  but  the  duty  was  unavoidable^ 
though  it  might,  perhaps,  have  been  done  in  a  less  offensive 
manner,  by  a  more  skillful  pen.  Tlie  decree  of  the  court  below 
will  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


W,  W.   ikiMBALL 
V. 

Horace  A.  Hublbut. 

LtABn^rrr  ov  fire  iksukance  oompakibs  under  statutb— Statutb 
OF  LIMITATIONS. — The  liability  imposed  by  the  sixteenth  section  of  the 
Statute  in  relation  to  fire  insurance  companies,  being:  in  the  nature  of  a  stat- 
utory penalty,  is  within  the  provisions  of  the  fourteenth  section  of  the  Statute 
of  LimitationSf  and  is  barred  after  two  years  from  the  time  the  aetioD 
therefor  accrues. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
KiBK  Hawbs,  Judge,  preeidiug.  Opinion  tiled  Januarj  3, 
1883. 

This  was  an  action  of  debt,  bronght  bj  Horace  A.  Harlbut, 
a  creditor  of  the  Great  Western  Insurance  Company,  aa 
insurance  corporation  organized  under  the  laws  of  the  Stete 
of  Illinois,  against  W.  W.  Kimball,  a  stockholder  in  said 
company,  to  enforce  the  liability  imposed  by  the  sixteenth 
section  of  the  act  in  relation  to  fire  insurance  companies. 
The  defendant  pleaded  nil  debet,  and  also  the  Statute  of 
Limitations,  alleging  in  the  latter  plea,  that  the  suit  was  not 
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commenced  within  two  years  next  after  the  cause  of  action 
accrued.-  A  demurrer  to  the  plea  of  the  Statute  of  Limitations 
was  sustained,  and  a  trial  was  thereupon  bad  before  the  court 
without  a  jury,  resulting  in  a'  finding  and  judgment  in  favor 
of  the  plaintiff.  The  defendant  brings  the  record  to  this 
court  by  appeal,  and  assigns  for  error  among  other  things,  the 
decision  of  the  court  below  sustaining  said  demurrer. 

Mr.  S.  K.  Dow,  for  appellant;  tliat  the  liability  of  fire  insur- 
ance companies  under  Sec.  16  of  the  general  insurance  law  of 
this  State  is  a  penal  liability,  and  subject  to  Sec.  14  of  the 
Statute  of  Limitations,  cited  Weidinger  v.  Spruance,  101 
III.  278;  Diversey  v.  Smith,  103  111.  378;  Diversey  v.  Smith, 
9  Bradwell,  437;  Gridley  v.  Barnes,  103  UL  211;  Gulliver  y. 
Boelle,  100  111.  141. 

Messrs.  Shufsldt  &  WsasrovjiB}  for  appellee. 

Pbr  Curiah.  The  decision  of  the  Supreme  Court  in  Grid- 
ley  V.  Barnes,  103  III.  211,  is  decisive  of  this  case.  It  is  there 
held  that  the  liability  imposed  by  the  sixteenth  section  of  the 
statute  in  relation  to  fire  insurance  companies,  being  in  the 
nature  of  a  statutory  penalty,  is  within  the  provisions  of  the 
fourteenth  section  of  the  Statute  of  Limitations,  and  is  barred 
after  two  years  from  the  time  the  action  therefor  accrues.  It 
follows  that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  defendant's  plea  setting  up  that  period  of  limitation. 
The  judgment  must  therefore  be  reversed,  and  the  cause  re- 
manded« 

Judgment  reversed. 
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*iJ^  Carl  Affeld  et  al. 

12    5021 

74    498|  V. 

The  People,  etc. 

1.  Pleadiko — ^Drmubrer. — If  a  plaintiff  desires  to  raise  a  qaestion  of 
law,  whether  a  bond  set  out  in  hcec  verba  in  defendant's  plea,  is  invalid 
upon  its  face,  he  must  demur  to  the  plea  so  that  the  question  of  law  will  be 
properly  presented  to  the  court  for  decision. 

2.  PLBADnro — IfiflUB  OF  FACT.~If  a  plaintiff  claims  that  the  bond  as 
set  out  in  defendant's  plea  is  not  the  one  which  was  in  fact  taken,  he  must 
so  aver  in  his  replication  to  the  plea,  so  that  that  question  of  fact  will  be  put 
in  issue.  Otherwise  he  admits  that  the  bond  set  out  in  the  plea  was  tiie 
one  actually  taken. 

3.  Omission  of  hamb  of  subbtt  in  beplbyik  BOin>. — ^Although 
the  name  of  a  surety  is  not  mentioned  in  a  replevin  bond,  it  does  not  affect 
the  validity  of  the  bond;  for  although  the  name  of  the  party  is  not  men- 
tioned  in  the  bond,  yet  if  he  signs  and  seals  it,  he  will  be  bound. 

4.      MlSTAKB   of     name    IK    BOND — InTENT    OF    WHOLB    INSTRUMENT 

SHOULD  GOYBBN. — Where  at  the  beginning  of  the  condition  and  in  the 
mention  of  the  name  of  the  person  who  sues  out  a  writ  of  replevin,  it  is  the 
said  A  instead  of  S,  and  from  the  whole  instrument  tliere  is  no  donbt  that 
S  was  the  person  intended,  the  court  should  look  at  the  whole  instnunent 
and  thereby  determine  who  was  the  party  intended. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding.  Opinion  filed  January 
3,  1883, 

This  was  debt  upon  a  constable's  bond,  in  the  penal  sum  of 
five  thousand  dollars,  made  by  Carl  Affeld,  the  constable,  as 
principal,  and  Charles  E.  Affeld,  as  one  of  the  sureties.    The 
action  was  for  the  use  of  one  D.  S.  Balckom,  against  whom 
Charlotte  Steiber,  as  it  was  alleged,  bad,  December  11,  1877, 
sued  out  a  writ  of  replevin  from  a  justice  of  the  peace,  for 
certain  specified  goods  and  chattels,  and  delivered  said  writ 
to  said  Carl  Affeld  to  be  executed.    The  breach  assigned  was 
that  said  Carl  Affeld  took,  accepted,  approved  and  returned 
a  replevin  bond  in  that  case  that  was  insufficient,  defective, 
and  absolutely  worthless;  and  such  replevin  suit  having  beea 
dismissed   by  the  court,  and  judgment  de  retomo  hahendo 
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and  for  damages  awarded  against  said  Steiber,  which  could 
not  be  enforced  or  collected,  said  Balckom  sastaineQ  damages, 
etc  The  defendants  having  filed  the  plea  of  nil  debet  (on 
which  plaintiff  took  issue),  filed  a  special  plea  in  which 
they  averred  that  said  Carl  Affeld  as  sacli  constable,  kept  and 
performed  all  the  conditions  of  his  said  lx>nd,  and  that  before 
executing  the  said  writ  of  replevin  he  took  from  the  said 
Charlotte  Steiber  a  good  and  valid  replevin  bond,  as  by  law 
he  was  required  to  do,  which  bond  was  in  the  words  and  fig- 
ures as  follows: 

"  Know  all  men  by  these  presents,  that  we,  Mrs.  Ch.  Steiber 

and are  held  and  firmly  bound  unto  C.  Afffeld,  a 

constable  in  the  said  county  of  Cook,  in  the  State  of  Illinois, 
and  to  his  successors  in  office,  executors,  administrators  and 
assigns,  in  the  penal  sum  of  four  hundred  dollars,  lawful 
money  of  the  United  States,  for  the  payment  of  which  sum 
v^re  do  hereby  bind  ourselves,  our  heirs,  executors  and  admin- 
iutrators." 

"  The  condition  of  the  above  obligation  is  such  that,  whereas, 
on  the  11th  day  of  December,  A.  D.  1877,  the  said  Mrs.  Ch. 
Affeld  sued  out  a  writ  of  replevin  before  A.  L.  Morrison,  Es- 
qnire,  a  Justice  of  the  Peace  in  and  for  said  county  of  Cook, 
against  D.  S.  Balckom,  defendant,  for  the  recovery  of  t\te  fol- 
lowing described  goods  and  chattels,  to  wit:  eighty  glasses,  a 
lot  of  wine  bottles,  one  mirror,  one  pool  table,  twenty  kegs, 
one  piano,  one  counter  and  shelves,  an  ice  box,  twelve  chairs, 
three  tables." 

Now  if  the  said  Mrs.  Ch.  Steiber,  plaintiff,  shall  prosecute 
her  suit  to  ^^  affect,  and  without  delay,  and  make  return  of  the 
said  property,  if  return  thereof  shall  be  awarded,  and  save 
and  keep  harmless  the  said  constable  in  replevying  the  said 
property,  then  this  obligation  to  be  void  ;  otherwise  to  remain 
in  full  force  and  effect." 

Witness  our  hands  and  seals  this  11th  day  of  December, 
A.  D.  1877.  Signed,        Charlotte  Steiber,    [seal.] 

Henry  Soelkb,  [seal.] 

Taken  and  approved  by  me  this  11th  day  of  December, 
A.  D.  1877.  C.  Affeld,  Constable. 
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The  pica  tlien  averred  that  said  Soelke,  the  sarety,  was  a 
man  of  lar^  means  and  had  sufficient  property  t^>  satisfy  the 
amonnt  in  said  bond;  the  plte  concluding  with  a  verification. 
To  that  plea  the  plaintiff  replied  simply  that  the  defendant 
Carl  Affeld  did  not,  before  executing  the  said  writ  of  replevin 
in  tlie  declaration  set  forth,  take  from  the  said  Charlotte 
Steiber  a  good  and  valid  replevin  bond,  as  by  law  he  was  re- 
quired to  do,  conclnding  to  tlio  country. 

On  the  trial  before  the  court  without  a  jury,  the  plaintiff 
stipulated  that  Henry  Soelke,  the  surety  on  the  replevin  bond, 
was  financially  solvent,  and  good  for  the  amount  in  the  bond. 
The  defendants  offered  the  replevin  bond  set  out  in  said  plea 
ill  evidence,  but  on  objection  by  plaintiff's  counsel,  the  court 
excluded  it.  To  which  ruling  defendants  excepted.  The 
court  found  the  issues  for  the  plaintiff.  To  which  defend- 
ants also  excepted.  Judgment  went  against  tlie  defendants, 
upon  which  they  prosecute  this  appeal. 

.  Mr.  Harry  Ecbens  and  Mr.  Julius  Gh>Tj)zrEii,  for  appel- 
lants; that  tlie  question  of  the  validity  of  the  replevin  bond 
was  not  put  in  issue  by  the  pleadings,  but  its  validity  in  law 
was  admitted  by  appellee's  replication,  cited  Gould  on  Pl&id- 
ing,  Ch.  3,  §  181,  Ch.  6,  §  97,  Ch.  7,  §  48;  Stephen  on  Plead- 
ing, 201;  Tyler's  Stephen  on  Pleading,  201;  Home  Ins.  Co.  v. 
Favorite,  46  111.  263;  Matthews  v.  Storm,  72  III.  316; 
Pritcliell  V.  The  People,  1  Gilm.  525. 

The  meaning  and  legal  effect  of  a  contract  is  a  question  of 
law  for  the  conrt:     Belder  v.  Woodmansee,  81  111.  25. 

A  mere  clerical  error  in  a  replevin  bond  which  is  otherwise 
formal,  will  not  invalidate  the  instrnment:  Green  v.  Walkv, 
37  Me.  27;  Marion  v.  Faxon,  20  Conn.  487;  Butler  v.  Weigge^ 
1  Saund.  65;  Wang  v.  Rnssell^5  Taunt  707;  Arnold  v.  Men, 
8  Mass.  174;  Graves  v.  Schoefelt.  60  111.  464;  Hibbard  v. 
McKindley,  28  111.  240;  Bache  v.  Proctor,  Dong.  (Eng.)  S67. 

A  technical  defense  not  going  to  the  substance  of  the  con- 
tract will  not  be  permitted  in  stiits  on  replevin  bonds:  Wells 
no  Replevin,  437;  O'Grady  v.  Keyes,  1  Allen  (Mass.),  284. 

Where  the  words  are  ambiguous  the  intent   must  goveru: 
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Teal  V.  Van  Wyck,  10  Barb.  377;  Wells  on  Replevin,  439. 
As  to  the  rule  for  preserving  evidence:    Nason  v.  Letz,  73 
111.  372;  Howell  v.  Goodrich,  69  111.559;  Schmidt  v.  0.  &  N. 
W.  R  R  Co.  83  111.  405. 

• 

Mr.  John  P.  Altoeld,  for  appellee;  tliat  the  undertaking 
of  a  surety  is  always  construed  strictly  and  a  defect  in  a  re- 
plevin bond  can  not  be  supplied  by  averment  and  proof  with- 
out discharging  the  surety,  cited  Matthews  v.  Storms,  72  111. 
316;  Arter  V.  Cairo  &  C.  Co.  72  111.  434;  Arter  v.  The  People, 
54  IlL  228. 

MoAllisteb,  J.  The  assignment  of  the  breach  of  the  con- 
stable's bond  declared  upon  is  not,  that  the  constable  exebuted 
the  writ  of  replevin  witliout  having  taken  from  the  plaintiff  in 
that  writ  any  bond  whatever;  bat  it  is  that  he  took,  accepted, 
approved  and  returned  a  bond  that  was  tnsuflicient,  defective 
and  absolutely  worthless.  Tlie  special  plea  to  that  breach 
(which  was  the  only  one  assigned)  set  oat  in  hcBc  verba  the 
bond  which  the  constable  in  fact  did  take;  and  averred  the 
sufficiency  of  the  surety,  as  respected  liis  pecuniary  responsi- 
bility. If  the  plaintiff's  attorney  had  desired  to  raise  the 
question  of  law,  whether  the  bond  so  set  out  was  invalid  upon 
its  face,  he  should  have  demurred  to  that  plea,  so  that  the  ques- 
tion would  have  been  properly  presented  to  the  court  for  de- 
cision. l{j  on  the  other  hand,  ho  claimed  that  the  bond  as 
set  out  in  the  plea  was  not  the  one  which  the  constable  in  fact 
did  take,  he  should  have  so  averred  in  his  replication  to  that 
plea;  and  that  would  have  put  that  fact  in  issue.  So  also  as 
to  the  sufficiency  of  the  surety.  The  replication,  however, 
does  not  directly  or  indirectly  deny  the  fact  of  the  constable 
having  taken  at  the  time  in  question  the  particular  bond  set 
out  in  the  special  plea,  or  make  any  mention  of  the  particu- 
lar averment  in  such  plea  that  the  surety  on  such  bond  was 
financially  responsible.  We  are  unable  to  come  to  any  other 
conclusion  than  that  the  replication  in  effect  admitted  the  fact 
of  the  constable  having  taken  the  particular  bond  set  out  m 
die  special  plea,  as  well  as  the  pecuniary  responsibility  of 
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tlie  surety.  McCormick  v.  Hnse,  66  111.  315;  Simmons  v. 
Jenkins,  76  III.  479.  If  the  matters  so  admitted  amount  to  a 
defense  to  the  action,  then  the  judgment  below  is  necessarilj 
erroneous.  The  question,  whether  the  facts  so  admitted  are 
sufficient  to  answer  the  breach  assigned  in  the  plaintiff's 
declaration,  and  then  defeat  the  action,  depends  solely  upon 
the  further  question,  whether  the  replevin  bond,  as  set  out  in 
the  special  plea  is  to  be  regarded  as  valid  and  effectual  for 
the  purpose  of  its  execution. 

We  perceive  that  the  name  of  the  surety  is  not  mentioned 
in  the  bond.    That  does  not  affect  its  validity.     It  is  well 
settled  that  although  the  name  of  the  party  is  not  mentioned 
in  the  bond,  yet  if   he  signs  and  seals  it  he  will  be  bound. 
We  also  perceive,  at  the  beginning  of  the  condition  and   in 
the  mention  of  the  name  of  the  person  who  sued  out  the  writ 
of  replevin,  it  is  the  said  Mrs.  Ch.  Affeld  instead  of  Steiber, 
From  the  whole  instrument  there  is  no  doubt  that  Mrs.  Stei- 
ber  was  the  person  intended.    If  that  be  so,  the  objection  is 
untenable.    That  the  court  should   look  at  the  whole  instru- 
ment and  thereby  determine  wlio  was  the  person  intended,  is 
decided  byHibbard  v.  McKindly,  28  111.   254.    By  proper 
averments  there  could  be  no  difficulty  in  recovering  upon  that 
bond.     It  was  not  therefore  invalid.    Again,  the  defendants 
offered  the  same  identical   bond  set  out  in  the  special  plea  in 
evidence;   but,  on  plaintiff's  general  objection,  the  court  ex- 
cluded it    The  replevin  bond  being  valid  and  the  surety  good, 
the  judgment  below  was  unwarranted  and  must  be  reversed. 

Judgment  reversed. 


The  Singeb  Manufactuking  Company 

V. 

Edward  M.  Pike. 

1.  Instructions. — Where  the  evidence  is  conflicting  and  the  menls  of 
the  case  doubtful,  the  instractions  of  the  court  upon  the  law  applicable  to 
the  points  involved,  must  be  strictly  accurate. 
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2.  When  verdict  of  jury  conclusive.— Unless  the  verdict  of  the 
jury  in  the  court  below  was  clearly  and  manifestly  against  thp  preponderance 
of  the  evidence,  it  mast  be  held  conclusive  upon  mere  questions  of  fact. 

3.  Instructions. — ^The  instruction  for  plaintiff  given  in  this  case  is 
erroneous,  as  it  is  in  some  parts  wholly  unintelligible  and  meaningless.  It  is 
also  erroneous  in  predicating  the  finding  of  the  jury  ui>on  an  hypothesis  not 
proven  nor  attempted  to  be  proven  by  either  side,  and  in  stating  an  agiee- 
meat  different  from  the  agreement  alleged  in  the  declaration. 

4.  AoRBSMENT — Co-suRETT. — In  a  suit  based  upon  an  alleged  agree- 
ment made  by  appellant  with  appellee,  where  the  damages  predicated  are 
upon  appellee *s  individual  agreement  and  not  upon  an  agreement  made  by 
appellee  and  his  co-surety  with  appellant,  it  is  not  tenable  to  urge  that  if 
any  cause  of  action  exists  at  all  it  exists  in  favor  of  appellee  and  his  co- 
surety. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Sidney  Smith,  Judge,  presiding.  Ojunion  filed  January 
30,  1883. 

Til  is  was  assumpsit  brought  by  appellee  Pike,  against  the 
Singer  Manufacturing  Company  to  recover  damages  for  the 
breach  of  an  alleged  agreement  to  assign  and  deliver  to 
appellee  certain  promissory  notes  which  he  claimed  to  have 
purchased  of  the  company.  The  declaration,  as  amended, 
contains  the  common  counts,  and  several  special  counts  on  the 
contract. 

It  appears  from  the  evidence  that  one  Hogue  had  been 
acting  as  agent  of  the  company  in  selling  sewing  machines  at ' 
Fairbury,  111.,  the  company  having  its  office  at  Chicago.  The 
machines  when  delivered  to  Hogue,  were  charged  to  him  in 
account,  and  upon  selling  machines  and  taking  notes  therefor, 
he  transmitted  the  notes,  indorsed  and  guaranteed  by  him,  to 
the  company  at  Chicago,  where  they  were  credited  to  his 
account.  When  any  of  them  proved  not  to  be  collectible,  they 
were  charged  back  to  him.  He  was  required  by  the  company 
to  give  bond  with  sureties,  to  protect  the  company  against 
loss  on  such  notes  as  were  not  collectible.  He  accordingly 
gave  such  bond  in  the  penal  sum  of  $1,000  with  appellee 
Pike,  and  one  Fugate  as  sureties. 

In  September,  1874,  the  company  notified  Pike  that  Hogue 
was  in  arrears,  and  requested  him  to  make  good  the  deficit. 
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wiiich  the  company  claimed  to  be  eqnal  to  the  amonnt  of  the 
bond.  Pike  thereupon  called  upon  the  company  and  it  was 
finally  agreed  between  them,  as  Pike  claims,  that  upon  his 
paying  $900  within  a  given  time,  the  company  should  cancel 
the  bond,  retain  $557  theretofore  received  by  it  out  of  Hogue's 
coniiniesion,  and  assign  and  deliver  to  him  not  only  the  notes 
which  bad  been  charged  back  to  Hogne,  but  also  all  tlie  un- 
collected notes  which  had  been  returned  by  Hogue  and  were 
then  in  the  company's  possession.  This  was  denied  by  the 
company,  it  claiming  that  the  agreement  only  embraced 
such  notes  as  had  been  charged  back  to  Hogue  as  not  collecti- 
ble. This  was  the  principal  question  of  fact  in  dispute  at 
the  trial,  and  the  evidence  in  relation  to  it  was  strongly  con- 
flicting. 

There  was  a  jury  trial  resulting  in  a  verdict  for  the  plaint- 
iff, which  was  set  aside  by  the  court,  and  the  plaintiff  there- 
after, by  leave  of  the  court,  filed  two  additional  special  counts, 
setting  out  the  agreement  substantially  as  above  stated,  and 
alleging  that  in  consideration  of  the  premises,  and  of  the  pay- 
ment of  $900,  the  company  promised  to  assign  and  deliver  to 
t/e  plaintiff  all  of  the  Hogue  notes  then  in  its  hands,  which 
it  refused  to  do. 

ICr.  B.  D.  MAGRm)EB,  for  appellant;  that  instructions  which 
single  out  isolated  portions  of  the  evidence  and  give  them 
undue  prominence,  are  erroneous^  cited  St.  L.  &  S.  £.  R'y  Co. 
V.  Britz,  72  111.  256;  Hewett  v.  Johnson^  72  III  513;  Hessing 
v.  McOloskey,  37  III.  341;  Frame  v.  Badger,  79  III.  441; 
Howe  S.  M.  Co.  V.  Layman,  88  111.  89;  Hita  v.  Blandford, 
45  111.  9;  Franz  v.  Eose,  89  IlL  690;  Von  Glahn  v.  Von 
Glahn,  46  III  134;  Nichols  v.  Mercer,  44  HI.  250;  Cushman 
v:  Coggswell,  86  IlL  62;  King  v.  Haley,  86  HI.  106;  Piner  v. 
Cover,  55  111.  391;  0.  B.  &  Q.  R  R  Co.  v.  Griffin,  68  HL 
499;  Hassett  v.  Johnson,  48  HI.  68;  Prescott  v.  Maxwell,  48. 
111.  82;  Piatt  v.  The  People,  29  111.  64. 

An  instruction  which  has  no  basis  either  in  the  declara- 
tion or  the  evidence,  is  erroneous;  E.  SL  L.  P.  &  P.  Ca  v. 
Hightower,  92  HI.  139;  Seckle  v.  Scott,  66  111.  106;  C.  ^. 
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D.  R  W.  Co.  V.  Hughes,  69  111.  ITO;  Seibert  v/Bach,  36 
111.  195;  Davidson  v.  Johnson,  31  111.  523. 

If  the  consideration  to  be  paid  is  single  and  entire,  the 
contract  must  be  held  to  be  entire:  2  Parsons  on  Contracts, 
517;  Miner  v.  Bradley,  22  Pick.  457;  Johnson  v.  Johnson,  3 
W.  &  S.  109;  White  v.  Brown,  2  Jones,  403;  Dula  v.  Cowles, 
2  Jones,  454;  Biggs  v.  Wisking,  14  C.  B.  195. 

An  obscure  instruction  may  be  properly  refused:  Eoth  v. 
Smith,  54  111.  431. 

Where  evidence  is  conflicting,  instructions  should  be  accu- 
rate: Am.  Ins.  Co,  of  O.  v.  Crawford, 89  III.  62;  Wabash  R'y 
Co.  V.  Henks,  91  III.  408. 

Messrs.  W.  G.  &  A.  T.  Ewino,  for  appellee;  as  to  measure 
of  damages,  cited  Am.  Express  Co.  v.  Parsons,  44  III.  312. 

Wilson,  J.  Tlie  main  question  in  controversy  upon  the 
trial  was,  as  to  whether  the  agreement  for  the  surrender  of  the 
notes  included  all  the  unpaid  notes  indorsed  by  Hogue,  or 
only  such  as  had  be<Hi  charged  back  to  him.  If  the  jury  had 
been  properly  instructed,  we  should  not  feel  at  liberty-^to 
disturb  their  finding,  in  view  of  the  serious  conflict  in  the 
evidence.  The  jury  who  saw  and  heard  the  witnesses,  are  so 
much  better  able  to  judge  as  to  the  weight  to  be  given  to 
their  testimony,  than  an  appellate  tribunal  can  be,  that  the 
rule  has  become  fixed  that  unless  the  verdict  is  clearly  and 
manifestly  against  the  preponderance  of  the  evidence,  it  must 
be  held  conclusive  upon  mere  questions  of  fact 

But  the  rule  is  also  settled  that  when  the  evidence  is 
conflicting,  and  the  merits  of  the  case  doubtful,  the  instructions 
of  the  court  upon  the  law  applicable  to  the  points  involved 
must  be  strictly  accurate,  or  the  judgment  will  be  reversed. 

Of  the  only  instruction  on  the  part  of  the  plaintifl^,  asked  or 
given  in  the  present  case,  it  would  be  snflScient  to  say  that,  as 
set  out  in  the  record,  it  is  not  only  lacking  in  accuracy,  but  it 
is  in  some  parts  wholly  unintelligible  and  meaningless.  What 
sense  can  be  made  out  of  the  passage:  "  If  the  jury  believe 
from  the  evidence  of  the  plaintiff  Pike,  on  the  15th  day  of 
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September,  1874,  entered  into  an  agreement  with  the  defendant 
company,  whereby  it  was  mataally  agreed  that  in  consideration 
of  the  plaintitf  Pike  paying  the  company  $900  on  some  day 
between  December  25,  1874,  and  January  1,  1875,  the 
company  would  surrender  to  said  Pike  his  certain  bond  to  the 
company,  and  assign  and  deliver  to  him,  or  give  him  orders 
at  law  and  for  judgments,  when  they  may  have  that  in 
judgment."  This  is  simply  nonsense,  and  we  may  suppose 
the  instraction  was  not  correctly  transcribed  into  the  record, 
but  it  is  our  duty  to  pass  upon  it  as  we  find  it. 

The  instruction  is  erroneous  in  other  respects.  It  predicates 
the  finding  of  the  jury  upon  an  hypothesis  which  was  not 
proven,  nor  attempted  to  be  proven  by  either  side.  The 
testimony  of  the  plaintiff  Pike  was  to  the  effect  that  the 
agreement  was  that  the  company  should  surrender  the  bond, 
and  assign  to  him  all  the  notes  in  the  company's  hands 
indorsed  by  Hogue,  in  consideration  of  the  sum  of  $1,457, 
viz.:  $900  to  be  paid  by  Pike  on  a  given  day,  and  the  retention 
by  the  company  of  $557,  already  received  by  it,  and  which 
stood  to  the  credit  of  Uogue  (and  consequently  to  tlie  credit 
of  his  sureties)  and  that  he  agreed  to  pay  and  did  pay  the  $1,457 
in  the  manner  stated;  in  other  words,  that  the  consideration 
for  the  company's  agreement  was  $1,457.  The  hypothetical 
agreement  stated  in  the  instruction  is  an  agreement  based 
upon  a  consideration  of  $900,  an  essentially  different  agreement 
from  that  shown  bv  the  evidence  of  Pike. 

Again,  the  agreement  stated  in  the  instruction  differs,  from 
the  agreement  alleged  in  the  declaration.  The  declaration 
after  reciting,  among  other  things,  that  the  company  had 
notified  the  plaintiff  that  it  had  reserved  five  per  cent  out  of 
the  commissions  earned  by  Hogue,  amounting  to  $55t,  etc, 
avers  that  in  consideration  of  the  premises,  and  of  the 
plaintiff's  paying  $900,  the  defendant  agreed  to  cancel  the 
bond,  and  assign  the  notes,  etc  Thus  the  agreement  of  the 
company,  as  stated  in  the  declaration,  is  made  for  the  consider- 
ation of  $900  to  be  paid  by  the  plaintiff  in  addition  to  the 
retention  by  it  of  Hogue's  commissions  of  $557,  while  the 
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consideration  for  the  agreement  stated  in  the  instruction,  is 
the  payment  of  $900  alone. 

Numerous  other  points  against  the  instrnction,  as  also 
against  the  sufficiency  of  the  evidence  to  make  out  a  case,  are 
urged  in  the  brief  of  appellant,  which  we  do  not  deem  it 
necessary  to  puss  upon. 

As  to  the  claim  of  appellant's  counsel,  that  if  any  cause  of 
action  exists,  it  exists  in  favor  of  appellee  and  Fngate,  his  co- 
surety in  the  bond,  and  not  in  favor  of  Pike  alone,  we  are  of 
opinion  that  the  position  is  untenable.  The  suit  is  based 
upon  an  alleged  agreement  made  by  the  company  with  Pike 
individually.  It  is  upon  a  breach  of  this  individual  agree- 
ment, that  the  damages  are  predicated,  and  not  upon  an  agree- 
ment made  by  Pike  and  Fugate  with  the  company.  If  in 
obtaining  this  agreement.  Pike  availed  himself  of  moneys  be- 
longing in  part  to  Fngate,  it  might  upon  a  proper  showing, 
render  him  liable  to  account  to  Fugate,  but  this  is  a  matter 
in  which  the  company  is  not  concerned.  If  this  were  a  suit 
based  above  upon  rights  and  liabilities  existing  between  the 
company,  and  Pike  and  Fugate  as  obligors  in  the  bond,  dif- 
ferent considerations  would  apply. 

For  the  reasons  herein  above  expressed,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Heversed  and  remanded. 


William  B.  Keep  et  al. 

V. 

Andrew  J.  Griggs. 

1.  Evidekce^Hvsband  and  wifs.— The  general  rule  in  the  absence 
of  a  statute  is  that  a  husband  or  a  wife  is  not  a  competent  witne&s  for  or 
against  the  other  in  a  suit  to  which  the  other  is  a  party.  Where  the  husband 
or  wife  is  not  a  party  to  the  record,  but  yet  has  an  interest  directly  involved 
in  the  suit,  and  therefore  is  incompetent  to  testify,  the  other  is  aJso  incom- 
petent. 
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2.  ExcBPTTOW  TO  GENERAL  t»ule. — In  all  ca8e«  of  persona]  injuries  com- 
mitted by  the  husband  and  wife  against  each  other,  the  ii^'ured  parfy  is  an 
admissible  witness  against  the  other. 

'  3.  In  collatebal  proceedinos.-— In  collateral  proceedings  not  im- 
mediately affecting  their  niuCaal  interests,  they  not  being  parties  to  the 
rfoit,  their  evidence  is  receivable,  though  it  may  tend  to  criminate  or  sabject 
the  other  to  a  legal  demand. 

4.  Suit  for  malicious  prosecution. — In  a  suit  for  malicious  prose- 
cution where  a  husband  was  plaintiff,  his  wife  was  allowed  to  testify  in  his 
behalf.  Held,  that  as  this  case  is  not  covered  by  any  of  the  five  exceptions 
specified  in  the  statute,  the  general  rule  of  exclusion  applies,  and  the  adniis- 
sion  of  the  wife's  evidence  was  erroneous. 

5.  Instructions— Burden  of  proof  on  question  of  probabi^ 
CAUSE. — Although  a  portion  of  an  instruction  standing  alone  would  im- 
properly shitt  the  burden  of  proof  on  the  question  of  probable  cause  from 
the  plaintiff  to  the  defendant,  yet  if  the  other  portions  of  the  instructioa 
stated  the  rule  clearly  and  accurately*  the  court  can  not  assert  that  the 
jury  were  liable  to  be  misled  by  it. 

6.  Malicious  prosecution — Suspicion  distinoutshed  fbox  con- 
tiction. — In  an  action  for  malicious  prosecution  it  is  held  to  be  enough  if  the 
facts  and  circumstances  are  sufficient  to  produce  an  honest  and  strong  sus- 
picion of  the  guilt  of  the  accused.  An  instruction  using  the  term  convic- 
tion instead  of  suspicion  would  be  erroneous  as  it  would  require  a  higher 
degree  of  proof  than  the  law  reqmres. 

Appeal  from  the  Superior  Conrt  of  Cook  cotintj;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  Hied  Janaarjr 
80,  1883. 

This  was  an  action  on  the  case  for  malicions  prosecntion, 
brought  by  appellee  against  appellants,  for  causing  a  search 
warrant  to  be  sued  out,  unde>*  and  by  rirtne  of  wliich  appel- 
lee's dwelling  house  at  South  Chicagq  was  searched  for  certain 
goods  and  chattels  which  were  alleged  to  be  the  property  of 
the  Chicago  Match  Company;  and  which  were  charged  to 
have  been  stolen  or  embezzled  by  appellee. 

Upon  the  trial  in  the  court  below,  the  wife  of  appellee  was 
(»lled  by  him  and  allowed  to  testify  in  his  behalf  against  ap- 
pellant's objection  on  the  gronnd  of  her  incompetency  to  tes- 
tif3^  in  a  suit  in  which  her  husband  was  a  party,  and  directly 
interested  in  the  event  of  tlie  suit  Exoeptions  to  the  ruling 
of  the  court  were  duly  preserved. 
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The  case  was  tried  by  a  jury  npon  plea  of  not  guilty  by  all 
the  defendants.  The  evidence  was  conflicting,  both  upon  the 
question  of  malice,  and  want  of  probable  cause. 

The  jury  foumd  the  defendants  gntlty,  and  assessed  the 
plaintiff ^s  damages  at  $1,000,  for  which  he  had  judgment; 
and  the  defendants'  motion  for  a  new  trial  being  overruled, 
they  appealed  to  this  court. 

Mr.  William  W.  Gurlby  and  Messrs.  R.  P.  &  J.  0.  David- 
son, for  appellants;  as  to  when  a  wife  is  not  a  competent  wit- 
ness in  hnsband^s  behalf,  cited  Hayes  v.  Parmalee,  79  111. 
568;  Trepp  v.  Baker,  78  III.  146;  Mitchison  v.  Cross,  68  111. 
8$6;  Anderson  v.  Friejid,  71  111.  475;  Ilawver  v.  Hawver,  78 
111.  412;  R  S.  1877,  Ch.  51,  §  5. 

The  burden  of  proof  was  npon  appellee  to  establish  by  a 
clear  preponderance  of  evidence  that  appellants  acted  with 
malice  and  without  probable  cause  :  Duvie  v.  Wisher,  72  111. 
262;  Ames  v.  Snider,  69  111.876;  Brown  v.  Smith,  88  111. 
291;  Thaule  v.  Kiekler,  84  N.  Y.  429.  . 

As  to  probable  cause  :  Harpham  v.  Whitney,  77  111.  82; 
Palmer  v.  Richardson,  70  111.  544;  Davie  v.  Wisher,  72  111. 
262;  Ames  v.  Snider,  69  111.  876;  Collins  v.  Hayte,  50  111. 
887;  Lister  v.  Perryman,  4'  L.  R  (Eng.  &  I.)  521;  Bacon  v. 
Towne,  4  Cush.  217;  Barron  v.  Mason,  81  Vt.  189;  Hicks  v. 
Faulkner,  51  L.  J.  R  N.  S.  part  5,  268;  McBean  v.  Bitchie,  18 
111.  114. 

Independent  of  probable  cause,  good  faith  on  the  part  of 
the  prosecutor  is  a  good  defense  :  Palmer  v.  Kichardson,  70 
111.  544;  Collins  v.  Hayte,  50  111.  358;  Angelo  v.  Paul,  85  111. 
106;  Harpham  v.  Whitney,  77  111.  82. 

The  fact  that  appellant  Keep  was  not  guilty  was  not  sufficient 
to  justify  a  verdict  in  his  favor,  the  question  of  his  guilt  or 
innocence  not  being  an  issue  in  the  cnse  :  Angelo  v.  Paul, 
85  111.  106;  Ames  v.  Snider,  69  Til.  876;  Harpham  v.  Whit- 
ney, 77  111.  82;  Anderson  v.  Friend,  S5  III.  185. 

Where  verdict  is  against  the  evidence,  the  judgment  will 
be  reversed :  Puterbaugh  v.  Crittenden,  55  111.  485;  Wagge- 
man   v.  Lombard,  56  111.   42;  Smith  v.  Slocum,  62  III.  85i; 

Vol.  XII.        as 
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llibbard  v.  Malloy,  63  III  471;  C.  R  L  4fe  P.  K.  R.  Ck>.  v. 
Herring,  67  lU.  69;  Davenport  v.  SpringeT,  63  III.- 276. 

InHtructione  shonid  be  concfse  and  briefly  state  the  law  of 
the  case  :  Merritt  v.  Merritt,  20  111.  65;  Eoe  v.  Taylor,  45  111. 
485;  Thompson  v.  Force,  66  III:  870;  Keeler  v.  Stnppe,  86  HL 
309;  Rockford  Ins.  Co.  v.  Nelson,  75  111.  548;  C.  &  A.  R.  R 
Co.  V.  Utley,  38  111.  410. 

Messrs.  Djcnt  &  Black,  for  appellee. 

Wilson,  J.  Did  the  court  err  in  allowing  the  plaintiff's 
wife  to  testify  as  a  witness  for  him  against  the  objection  of 
tlie  defendants  1 

In  the  absence  of  a  statnte  the  general  rale  is  that  a  hus- 
band or  wife  is  not  a  competent  witness  for  or  against  the  oth- 
er in  a  snit  to  which  the  other  is  a  party.  Mr.  Greenleaf  eaja: 
**The  rule  by  which  parties  are  excluded  from  being  wit- 
nesses for  themselves,  applies  to  the  case  of  husljand  and  wife; 
neither^of  them  being  admissible  as  a  witness  in  a  cause,  civU 
or  criminal,  in  which  the  other  is  a  party.''  1  Greenleaf  on 
Evidence,  §  334. 

So,  too,  where  the  hnsband  or  wife  is  not  a  party  to  the  rec- 
ord, but  yet  has  an  interest  directly  involved  in  the  snit,  and 
is  therefore  incompetent  to  testify,  the  yther  is  also  incompe- 
tent.    Id.  341. 

To  this  general  rule  of  exclusion  there  are  some  exceptions, 
which  are  allowed  from  the  necessity  of  the  case,  partly  for 
the  protection  of  the  wife  in  her  life  and  liberty,  and  partly 
for  the  sake  of  public  justice.  Thus  she  is  a  competent  wit- 
ness against  him  for  an  assault  and  battery  upon  her;  she 
may  exhibit  articles  of  the  peace  against  him,  and  in  general, 
in  all  cases  of  personal  injuries  committed  by  the  hnsband 
and  wife  against  each  other,  the  injured  party  is  an  admissi- 
ble witness  against  the  other. 

In  collateral  proceedings,  not  immediately  affecting  their 
mutual  interests,  they  not  being  parties  to  the  suit,  their  evi- 
dence is  receivable,  though  it  may  tend  to  criminate  or  sub- 
ject the  other  to  a  legal  demand.  Fitch  v.  Hill,  11  Mass. 
'26Q\  Griffin  v.  Brown,  2  Pick.  308;  1  GreenLon  Ev.  §  343. 
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In  the  preBcrit  case  the  wife  was  admitted  as  a  witness  for 
her  husband,  who  was  the  party  plaintiff  in  the  suit  She 
was  therefore  inadmissible,  unless  she  comes  within  some  one 
of  the  exceptions  of  our  statutes. 

The  statute  is  as  follows: 

"  No  husband  or  wife  shall  by  virtue  of  section  1  of  this  act, 
be  rendered  competent  to  testify  for  or  against  each  other  as 
to  any  transaction  or  conversation  occurring  during  the  mar- 
riage, or  after  its  dissolution,  except  in  case  where  the  wife 
would,  if  unmarried,  be  plaintiff  or  defendant,  or  where  the 
cause  of  action  grows  out  of  a  personal  wrong  or  injury  done 
by  one  to  tlie  other,  or  grows  out  of  the  neglect  of  the  husband 
to  furnish  the  wife  with  a  suitable  support;  and  in  cases 
where  the  litigation  shall  be  concerning  the  separate  property 
of  the  wife  and  suits  for  divorce,  *  *  *  or  in  all  matters 
of  business  transactions,  where  the  transaction  was  had  and 
conducted  by  such  married  woman  as  the  agent  of  her  hus- 
band, in  all  which  cases  the  husband  and  wife  may  testify,'' 
etc 

It  is  obvious  that  the  case  falls  within  neither  of  these  ex- 
ceptions. 

1.  Tiie  wife,  if  unmarried,  could  be  neither  plaintiff  nor 
defendant,  as  the  suit  is  for  a  wrong  done  to  the  husband 
alone. 

2.  The  cause  of  action  does  not  grow  out  of  a  personal 
wrong  or  injury  done  by  the  husband  to  the  wife,  nor  by  the 
wife  to  the  husband. 

3.  The  cause  of  action  does  not  grow  out  of  the  neglect  of 
the  husband  to  support  the  wife. 

i.  The  litigation  is  not  concerning  the  separate  property  of 
the  wife,  but  it  is  for  an  alleged  wrong  done  to  the  husband 
by  appellants,  and 

5.  It  is  not  a  case  where  the  wife  was  transacting  business 
for  her  basband  as  his  agent. 

Thus  the  case  is  covered  by  none  of  the  exceptions  specified 
in  the  statute,  and  the  general  rule  of  exclusion  applies.  JX 
WHS  tlierefore  error  to  permit  the  plaintiff 's  wife  to  testify  in 
his  behalf* 
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To  the  instrnction  given  by  the  court  on  its  own  motion,  it 
is  objected  that  owing  to  its  great  length,  its  argumentative 
character,  its  abstruse  language,  and  its  discussion  of  abstract 
propositions  of  law,  not  applicable  to  the  case,  it  was  only  eal* 
culated  to  mislead,  bewilder,  and  confuse  the  jury. 

The  instruction  was  somewhat  expansive,  and  miglit  per^ 
haps  have  been  improved  by  coipdensation.  As  the  proper 
function  of  an  instruction  is  to  give  the  jury  a  clear  concep- 
tion of  the  law  applicable  to  the  facts  they  are  to  pass  upon, 
the  more  concise  and  simple  it  can  be  made,  and  at  the  same 
time  be  sufficiently  comprehensive,  the  better.  We  can  not 
say  that  this  instruction,  taken  as  a  whole,  did  not  contain  a 
correct  exposition  of  the  law,  nor  that  it  was  inapplicable  to 
the  evidence.  There  are  certain  passages  in  it  which  do  not 
express  the  law  accurately;  thus  it  is  said,  ^^  However  innocent 
the  plaintiff  may  have  been,  it  is  enough  for  the  defendant  to 
show  that  he  had  reasonable  grounds  for  believing  him  guilty 
at  the  time  the  charge  was  made,  and  the  question  of  probable 
cause  rests  only  on  those  facts  and  circumstances  which  were 
known  to  the  prosecutor  at  the  time  the  prosecution  was 
begun."  Standing  alone,  this  would  improperly  shift  the  bur- 
den of  proof  on  the  question  of  probable  cause  from  the  plaint- 
iff to  the  defendants.  But  in  other  portions  of  the  instruc- 
tion the  rule  is  correctly  and  clearly  stated,  that  the  want  of 
probable  cause  is  an  affirmative  fact  to  be  shown  by  the  plaint- 
iff as  a  necessary  element  in  making  out  this  cause  of  action. 

Like  comments  might  be  made  upon  other  portions  of  the 
instruction.  .  We  can  not,  therefore,  assert  that  the  jury  were 
liable  to  be  misled  by  it. 

By  the  second  instruction  given  at  the  instance  of  the  plaint- 
iff, the  jury  were  told  that  the  defendant's  belief  that  the 
plaintiff  had  stolen  or  embezzled  the  property  in  qneetion 
must  not  only  have  been  honestly  entei*tained  by  them,  but 
must  have  been  based  on  facts  and  circumstances  within  the 
knowledge  of  the  defendants,  or  brought  to  their  attention, 
which  would  fairly  produce  in  the  mind  of  a  prudent  and 
ordinarily  cautious  man  a  con/oictian  that  the  property  bad 
been  stolen,  etc.    This  instruction  necessitated  a  higher  dcj^^eo 
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of  proof  than  the  law  requires.  In  Harpliam  v.  Whitney,  77 
111.  32,  it  is  held  to  be  enongh  if  the  facts  and  circamstances 
are  sufBcient  to  prodaco  ^^  An  honest  and  strong  suspicion  of 
the  guilt  of  the  accused.''  The  term  "conviction"  implies  a 
higher  degree  of  belief  than  a  mere  suspicion,  though  an  honest 
and  strong  one.  See  language  of  Mr.  Justice  Sheldon  in  the 
case  last  cited.  This  instruction  was  liable  to  aifect  the  de- 
fendants injuriously  and  was  erroneous.  The  settled  rule  is 
that  where  the  evidence  is  conflicting,  and  the  merits  of  the 
case  doubtful,  instructions  must  be  accurate  or  the  judgment 
will  be  reversed. 

For  the  reasons  herein  above  stated  the  judgment  will  be 
reversed  and  the  cause  remanded  to  the  court  below  for  a  new 

triaL 

Beversed  and  remanded. 


MiNOT  I.  Wilcox  et  al. 

V. 

NoRBis  G.  Dodge  et  al. 


:  12    617 

12    617 
83    500 


1.  Yabiakob. — Where  an  instrament  under  seal  executed  by  one  of  the 
defendants  alone  in  the  absence  of  all  the  other  defendants,  was  descrihed  in 
the  declaration  as  made  by  all  the  defendants,  plaintiffs  must  show  that  it 
was  so  made  or  there  will  be  a  fatal  variance. 

2.  Partner  can  kot  bind  co-pabtnebs  bt  instrument  under 
SEAL  WITHOUT,  ETC. — An  instrnmeat  under  seal  and  signed  by  one  co- 
partner in  the  absence  of  the  other  co-partners  is  binding  upon  the  others, 
if  each  of  the  co-partners  gave  his  parol  assent  previous  to  the  execution 
thereof,  or  subsequently,  with  knowledge  of  its  purport,  ratified  it.  Such 
prior  assent  or  subsequent  ratification  need  not  be  express  but  may  be  im- 
plied from  the  acts  and  declarations  of  the  parties  whose  liability  is  sought 
to  be  established,  and  from  other  proper  evidence  tending  to  show  sueh 
assent  or  ratification,  and  in  the  absence  of  such  assent  or  ratification,  the 
partner  who  signed  the  instrument  is  alone  liable  under  it. 

8.  Partnership,  the  grand  craractebistic  of. — ^Persons  engaged 
in  any  trade,  business  or  adventure  upon  the  terms  of  sharing  the  profits 
and  losses  arising  theroirom  are  partners  in  that  trade,  business  or  adven- 
ture. An  agreement  to  share  the  net  profits  necessarily  implies  a  sharing 
of  the  losses. 
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4.  Usual  CHARACTtuusTics  of  an  ordinary  partnership. — ^The 
court  is  of  opinion  that  the  agrteement  in  this  case  preseuts  all  the  requisite 
characteristics  of  an  ordinary  partnership,  i.  «.,  community  of  interest  in  the 
profits  and  losses,  community  of  interest  in  the  capital  to  be  employed  in  the 
enterprise,  and  community  of  power  of  management. 

5.  Construction  of  contract  — Where  a  construction  of  a  written 
contract  wa^  indispensable  to  the  decision  of  the  question  of  partnership  it 
was  err6r  for  the  court  to  pass  upon  all  matters  of  fact  necessary  to  a  recov- 
ery where  the  general  issue  was  pleaded,  and  refer  to  the  Juiy  the  matters 
of  law  arising  upon  a  construction  of  the  contract. 

6.  Instructions. — An  instruction  omitting  all  hypotheses  as  to  certain 
facts  necessary  to  a  recovery  and  closing  with  the  direction  *'  and  your 
verdict  should  be  in  favor  of  the  plaintiffs''  is  erroneous.  The  effect  of  such 
a  direction  is  to  impress  the  jury  with  what  they  would  suppose  to  be  the 
opinion  of  the  court  as  to  the  merits  of  the  case,  and  thus  gives  the  plaintifis 
an  tmfair  advantage. 

Appeal  from  the  Snperior  Court  of  Cook  county ;  the  Hon, 
Elliott  Aihuont,  Judge,  presiding.  Opinion  filed  January 
30,  1883. 

This  action  was  brought  by  Dodge  and  Petree,  plaintiffs, 
against  Minot  1.  Wilcox,  Hosea  'f .  Stock,  Fred  Toms  and 
jDharles  Magee,  defendants,  as  partners  and  joint  covenantors 
or  payors,  to  recover  of  them  the  stipulated  compensation  for 
certain  dredging,  etc,  performed  by  them  under  the  following 
contract  in  writing,  described  as  having  been  made  by  all  the 
defendants:  '^  This  agreement  made  this  5th  day  of  October, 
1881,  between  .Dodge  and  Petree,  of  Little  Falls,  Herkimer 
county.  New  York,  parties  of  the  first  part,  and  Frederick 
Toms  and  Charles  Magee,  of  Ottawa,  Ontario,  and  Wilcox 
and  Stock,  of  Toledo,  Ohio,  co-partners  under  the  firm  name 
of  Toms  &  Co.,  in  South  Chicago,  parties  of  the  second  part. 

'^  The  said  Dodge  and  Petree  hereby  agree  to  hire  to  the  said 
Toms  &  Co.,  their  dredge  and  two  dump  scows,  and  fhmish 
men  and  fuel  to  work  the  same,  for  the  sum  of  eighty  (80) 
dollars  per  day  of  eleven  hours,  and  at  the  rate  of  $7.27  per 
hour  for  all  extra  time  worked  over  eleven  hours  per  day;  the 
work  to  be  done  with  said  dredge  and  scows  at  such  place  or 
places  in  South  Chicago,  ad  said  Toms  &  Co.  may  direct,  upon 
the  property  of  the  South  Chicago  Dock  Company. 
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^^  Tliis  contract  is  for  the  term  of  one  hundred  days  of  eleven 
hours;  and  the  said  Toms  &  Co.  agree  to  furnish  employment 
for  said  dredge  for  the  said  term  of  one  hundred  days  at 
the  above  price.  The  said  Toms  &  Co.  agree  to  pay  said 
Dodge  and  Petree  for  said  work  on  the  10th  day  of  each 
montii,  for  all  work  done  in  the  previous  month.  In  witness 
whereof  the  parties  to  this  agreement  have  hereunto  set  their 
bands  and  seals,  this  6th  day  of  October,  1881. 

^^  DoDOE  &  Pbtsek.    [l.  b.] 
«  Toms  &  Co.  [l.  s.]" 

The  above  agreement  was  specifically  declared  upon,  with 
die  avennent  that  it  was  made  by  the  defendants  as  partners, 
in  one  count,  in  another  that  they  made  it  jointly.  Tlie  de- 
fendants Wilcox  and  Stock,  who'  alone  were  served,  filed  the 
^neral  issue,  also  a  plea  duly  verified,  denying  the  co-partner- 
ship and  joint  liability.  On  the  trial  it  appeared  that  said 
agreement  was  executed  by  Toms  in  the  absence  of  all  the 
other  defendants.  The  plaintiffs  gave  testimony  tending  to 
sliow  a  prior  parol  assent  on  the  part  of  Stock,  to  the  making 
of  the  agreement  by  Toms^  also  of  acts  and  declarations  on 
the  part  of  both  Wilcox  and  Stock  tending  to  show  a  sub- 
sequent ratification  and  recognition  by  them,  of  it.  But 
there  was  no  evidence  tending  to  show  any  previous  assent 
thereto  on  the  part  of  Magee  or  Wilcox,  nor  tending  to  show 
any  subsequent  ratification  thereof  by  Magee.  The  plaint- 
ifi^s  also  gave  evidence  tending  to  show  by  acts  and  declara- 
tions that  the  defendants,  Wilcox  and  Stock,  were  co-partners 
with  Toms  and  Magee,  in  respect  to  the  matter  of  dredging 
for  the  South  Chicago  Dock  Company.  The  above  agreement 
was  admitted  in  evidence  against  the  objection  of  the  defend- 
ants, Wilcox  and  Stock. 

The  said  defendants,  in  order  to  show  the  relation  existing 
between  them  and  Toms  and  Magee,  at  the  time  of  tlie  ex- 
ecution of  the  foregoing  agreement,  gave  in  evidenso  the  fol- 
lowing agreement  entered  into  between  all  of  said  parties,  in 
the  month  of  May,  previous  to  the  contract  sued  on: 

"Whereas,  by  agreement  in  writing,  dated  April  7,  18S1, 
between  the  South  Chicago  Dock  Company  on  the  one  part, 
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and  Frederick  Toms  and  Charles  Magee,  partners,  under  the 
name  of  Toms  &  Co.,  and  Philip  H.  Decker,  on  the  other 
part,  the  said  Toms  &  Co.,  and  Decker  agreed,  for  certain 
moneys  to  be  paid  them  by  said  Dock  Company,  to  do  certain 
dredging  and  docking,  to  wit:  Toms  &  Co.  to  do  the  dredging, 
and  Decker  the  docking,  on  the  Calninet  river,  in  the  coanty 
of  Cook  and  State  of  Illinois,  for  said  Dock  Company; 

'^And  whereas,  also,  by  a  sabseqnent  agreement  dated. ... 

1881, ,  between  said  Dock  Company,  said  Toms  &  Co., 

Decker,  and  die  firm  of  Wilc;>x  &  Stock,  composed  of  Minot 
I.  Wilcox  and  Hosea  T.  Stock,  and  with  the  assent  of  certain 
other  parbiea,  sureties  for  said  Toms  &.  Co.,  it  was  stipulated 
on  the  part  of  the  Dock  Company,  that  in  case  said  Toms  & 
Co.  should  enter  into  a  contract  with  Wilcox  and  Stock 
touching  said  work  of  dredging,  said  Dock  Company  would 
assent  to  such  subletting  of  said  work,  and  would  pay  said 
Wilcox  and  Stock,  instead  of  the  said  Toms  &  Co.  ninety  (90) 
per  cent,  of  the  monthly  estimates  for  the  same,  as  provided 
in  the  first  contract  above  described. 

^'  Now,  therefore,  it  is  agreed  between  the  said  Toms  &  Go. 
and  the  said  Wilcox  and  Stock,  that  the  said  Wilcox  and 
Stock  will  do  all  tiie  dredging  provided  for  in  the  last  named 
contract  with  the  Sonth  Chicago  Dock  Company  upon  the 
terms  following,  to  wit: 

<'The  said  Wilcox  and  Stock  shall  furnish  at  Toledo,  Ohio, 
necessary  dredging  machines,  not  less  than  three,  to  do  the 
said  work.  These  dredging  machines  shall  be  valued  at  their 
cash  value  at  Toledo  before  their  removal,  and  the  expense  of 
fitting  the  same  for  removal  to  the  said  Calumet  river,  or  the 
place  where  said  work  is  to  be  done,  and  the  towage  and  all 
other  expense  of  so  moving  the  same  shall  be  borne  equally 
by  said  parties;  tliat  is,  said  Toms  &  Co.  shall  bear  one  half 
and  the  said  Wilcox  and  Stock  one  half;  and  in  case,  after  the 
completion  of  the  work,  it  shall  be  found  necessary  to  retnrn 
the  said  dr^ging  machines  to  Toledo,  the  expense  of  so  ro- 
turniiig  the  same  shall  be  borne  by  the  said  parties  in  tlie  same 
pro)K>rtion.  The  said  Toms  &  Co.  shall  furnish  all  the^money 
necessary  to  carry  on  the  said  work  until  estimates  are  made 
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nnder  said  first  contract,  and  any  additional  money  required 
to  carry  on  said  work  to  completion,  and  the  said  Wilcox 
and  Stock  shall  be  paid  for  doing  the  said  dredging  as  follows, 
to  wit: 

^*  They  shall  be  allowed  and  paid  by  said  parties  jointly  from 
the  proceeds  of  the  said  work,  a  sum  equal  to  ten  per  centum 
per  annum,  upon  the  valuation  of  the  said  dredging  machines 
at  Toledo,  for  the  time  that  the  said  machines  are  employed 
in  being  removed  from  Toledo  to  said  work  as  aforesaid, 
and  in  doing  the  same,  and  in  being  returned  to  Toledo,  if 
they  shall  be  so  returned. 

^' After  the  completion  of  the  said  dredging,  the  net  profits  of 
doing  the  same,  after  paying  for  the  use  of  said  dredging  ma- 
chines, as  aforesaid^  and  all  other  expenses,  shall  be  equally 
divided  between  the  said  parties,  one  half  to  said  Wilcox  and 
Stock,  and  one  half  to  the  said  Toms  &  Co. 

^^  It  is  further  agreed  by  the  said  parties,  that  the  90  per  cen- 
tum of  all  estimates  made  and  ]>aid  by  said  South  Chicago 
Dock  Company,  as  provided  in  the  said  contract  with  them, 
shall  be  paid  to  the  said  Wilcox  and  Stock,  but  tlie  said  Wil- 
cox and  Stock,  out  of  the  same,  shall  pay  what  is  necessary  to 
carry  on  the  said  work,  so  far  as  said  per  centum  shall  be 
required  for  that  purpose. 

'^  It  is  further  agreed  that  all  risk  of  loss  by  transporting 
said  dredging  machines  from  Toledo  to  said  work,  and  the 
return  thereof  to  Toledo,  if  required,  shall  bo  equally 
upon  these  contracting  parties^  and  all  losses  consequent 
thereon  shall  be  equally  paid  by  each,  and  all  breakages  and 
repairs  of  said  dredging  machines,  either  in  transportation  or 
during  the  progress  of  said  work,  shall  be  paid  equally  by 
each  of  these  contracting  parties. 

^*  It  is  further  agreed  that  if  any  default  shall  be  made  in 
CJirrying  out  the  said  first  named  contract  with  the  South 
Chicago  Dock  Company,  whereby  any  damages  or  forfeit- 
ures shall  occur  that  tlie  same  shall  fall  upon  the  said  Toms  & 
Co.,  and  not  upon  the  said  Wilcox  and  Stock;  and  that  said 
Wilcox  and  Stock  do  not  assume  any'liability  whatever  to 
lulfiU  the  said  contract  with  the  said  Dock  Company,  except 
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as  to  doing  the  said  dredging,  and  that  they  do  not  assume 
to  do  it  in  the  time  provided  for  in  said  contract,  and  if  any 
loss  happens  on  account  thereof,  it  shall  fall  upon  the  said 
Toms  &  Co. 

^*  It  is  further  agreed  that  neither  of  the  partners  of  the  said 
Toms  &  Co.  or  the  said  Wilcox  and  Stock  shall  be  allowed  or 
paid  anything  as  between  themselves,  for  their  personal  serv- 
ices or  expenses  in  attending  to  or  enpervising  the  said  work 
of  dredging;  and  if  either  of  said  iirms,  or  either  members 
of  either  of  them,  shall  hereafter,  before  the  completion  of  the 
work  by  this  agreement  provided  for,  obtain  any  contract  for 
similar  work  upon  the  said  Calumet  river,  or  in  tlie  vicinity, 
it  is  agreed  that  said  contract  so  obtained  shall  be  performed 
under  the  terms  of  this  agreement 

'^  A  valuation  of  the  following  dredging  machines  at  Toledo, 
as  provided  in  this  contract,  has  been  made  as  follows,  to  wit: 

Dredge  Toledo $  10,000 

Dredge  Goodwin 7,000 

Clam  Dredge 3,000 

^<  And  it  is  stipulated  that  this  shall  be  the  valuation  of  said 
dredging  machines  if  they  ar^  used  in  carrying  out  said  con- 
tract; and  if  any  other  dredging  machines  shall  be  used,  and 
the  valuation,  before  they  leave  Toledo,  cmu  not  be  agreed 
upon  by  the  parties  there  before  leading,  said  valuation  shall 
be  left  to  two  persons,  one  to  be  cliosen  by  ^ich  of  said  par- 
ties«  and  if  thej"  can  not  agree,  it  shall  be  left  to  an  umpire, 
to  be  chosen  by  those  two. 

^^  In  witness  whereof  we  have  hereunto  signed  Uiis  agree- 
ment this day  of  May,  A.  D.  1881. 

"  M.  I.  Wilcox, 
"  H.  T.  Stock, 
"  F.  Toms, 
"  Chas.  Maoek." 

The  evidence  conclusively  shows  that  the  dredge  and  scows 
and  men  were  furnished,  and  the  work  sued  for  was  done,  under 
and  in  })erformance,  on  the  part  of  the  plaintiffs,  of  said  first 
mentioned  agreement.    There  was  no  attempt  to  recover  opoD- 
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a  qiMnttim  meruit^  althongh  the  common  counts  were  in- 
cluded in  the  declaration. 

The  court,  among  other  instrnctions  containing  other  and 
dilFerent  propositions  of  law,  gave  to  the  jury,  on  behalf  of 
the  plaintiffs,  the  following: 

2.  The  jury  are  instructed  that  if  they  l>elieve,  from  the 
evidence  in  this  case,  that  tlie  defendants,  Wilcox  and  Stock, 
were  partners  with  Toms  &  Co.,  and  engaged  in  doing  dredg- 
ing work  at  South  Chicago  as  such  partners,  under  the  firm 
name  of  Toms  &  Co.,  the  said  Wilcox  and  Stock  are  liable  to 
the  plaintiffs  in  this  action,  for  the  full  amount  of  their  claim 
in  evidence  in  this  cause.    Given. 

8.  And  again,  if  the  jury  believe  from  the  evidence 
in  this  case,  that  the  defendants,  Wilcox  and  Stock,  were 
jointly  interested  in  the  contract  for  doing  the  dredging  work 
at  South  Chicago  with  Toms  &  Co.,  and  if  the  jury  further 
believe  from  the  evidence,  that  the  plaintiffs  herein,  under  a 
contract  with  said  Toms  &  Co.,  did  a  portion  of  such 
dredging  work  at  a  compensation  agreed  upon  between  them 
and  said  Toms  &  Co.,  with  the  knowledge,  consent  and  ap- 
proval of  said  Wilcox  and  Stock,  on  the  joint  account  of  all 
said  parties,  then,  under  the  count  in  the  declaration  herein 
charging  said  defendants,  Wilcox  and  Stock,  as  liable  to  the 
plaintiffs  on  the  ground  that  they  jointly  and  severally  con- 
tracted with  the  plaintiffs  for  doing  said  work,  the  said  de- 
fendants would  be  liable  in  this  action,  althongh  you  may  not 
believe  from  the  evidence  that  said  Wilcox  and  Stock  were 
acttially  partners  with  the  other  defendants,  Toms  &  Co.,  or 
even  that  they  were  such  partners  as  to  such  third  persons. 
Given. 

6.  The  jury  are  instructed,  that  although  they  may  not 
be  satisfied  from  the  evidence  that  the  deferdants,  Wilcox 
and  Stock,  actually  made  and  entered  into  the  contract  with 
tlie  plaintiffs,  introduced  in  evidence,  signed  Toms  &  Co.,  and 
sought  to  be  recovered  upon  herein,  yet  if  the  jury  believe 
fri/m  the  evidence  that  said  firm  of  Wilcox  and  /Stock,  after 
such  Ci>n tract  was  made,  ratified  and  adopted. it  as  their  own, 
and  did  and  accepted  the  work,  done  by  the  plaintiffs,  under 
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8aid  contract,  and  received  the  benefits  thereof,  and  treated  tbe 
plaintiffs  as  their  own  employes,  then  said  ratification  of  8&id 
contract  of  employment,  ander  which  said  plaintiff  worked, 
would  be  as  binding  upon  said  Wilcux  and  Stock  as  if  made 
by  them  in  the  first  place;  and  yonr  verdict  should  be  in  fa- 
vor of  the  plaintiffs.     Given. 

9.  Every  partner  possesses  fall  and  absolute  anthoritj 
to  bind  all  the  partners  by  his  acts  or  contracts,  in  relation 
to  the  business  of  the  firm,  in  the  same  manner  and  to  the 
same  extent  as  if  he  held  full  power  of  attorney  from  them; 
and  as  between  the  firm  and  third  parties  who  deal  with  it  in 
good  faith,  and  without  notice,  it  is  a  matter  of  no  conse- 
quence whether  the  partner  is  acting  fairly  yvith  his  co-part- 
ners in  the  transaction  or  not,  if  he  be  acting  within  the  scope 
of  his  authority,  and  for  the  firm. 

The  jury  found  the  issues  for  the  plaintiffs,  and  assessed 
their  damages  at  $2,029.46,  for  which  judgment  passed,  and 
the  defendants  appealed  to  this  court 

Messrs.  Sohutlbb  &  Follansbeb,  and  Charles  Kent,  for 
appellants;  that  a  mere  participation  in  the  profits  does  not 
create  a  partnership  inter  sese^  cited  Adam  v.  Funk,  53  III. 
219;  Lintner  v.  Melliken,  47  III.  178;  Irvin  v.  N.  C.  &  St  L 
R'y  Oo.  92  111.  103;  Smith  v.  Knight,  71  111.  198. 

In  determining  the  question  of  partnership,  the  intention 
of  the  parties  must  be  considered:  Cox  v.  Hickman,  8  Ilon^ 
of  Lords  Cases,  268;  Bncher  v.  Bush,  45  Mich.  196;  Waugh  v. 
Carver,  2  H.  Bl.  235;  Loomis  v.  Marshall,  12  Conn. 
69;  Denny  v.  Cabot,  6  Met  82;  Hart  v.  Kelly,  83  Penn. 
292. 

As  to  estoppel  by  condnct:  The  People  v.  Brown,  67  III. 
437;  Hill  v.  Epley,  81  Penn.  334;  Decell  v.  Odell,  3  Hill»  215; 
Faterson  v.  LyUe,  1  Jones,  53;  Beaupland  v.  McKeen,  4 
Casey,  124;  Bobinsuu  v.  Justice,  2  Penn.  19;  Keeler  v. 
Yantuyle,  6  Barr,  253;  Cook  v.  Slate  Co.  36  Ohio,  135; 
Chandler  v.  White,  84  111.  438;  St  Joseph  M'f'g  Ca  v. 
Paggett,  84  HI.  536. 

In  the  absence  of  authorityi  a  partner  can  not  bind  bis  co- 
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partners  by  a  contract  nnder  seal:  Paine  v.  Weber,  47  111.  41; 
Sloo  V.  State  Bank,  1  Scam.  42S. 

The  suit  and  recovery  is  on  the  contract  and  by  that  the 
plaintiffs  mnst  stand  or  fall:  Walker  v.  Brown,  28  111.  378; 
Compton  V.  Payne,  69  111,  854;  Foley  v.  Bushway,  71  III. 
386. 

Where  evidence  is  conflicting,  instructions  should  be 
accnrate:  Volk  v.  Roche,  70  III.  299;  Cashman  v.  Cogswell, 
86  111.  66;  Evans  v.  George,  80  111.  79. 

The  written  contract  in  evidence  was  for  the  court  to 
construe  and  instruct  jury  as  to  legal  effect,  etc.:  Boston,  etc. 
S.  Co.  v.  Smith,  11  Cent.  L.  J,  211. 

Erroneous  instructions  given  on  one  side  are  not  cured  by 
correct  ones  given  on  the  other:  111.  Linen  Co.  v.  Hough,  91 
111.  63;  Wabash  R'y  Co.  v.  Henks,  91  III  406. 

Messrs.  Quioo  &  Tuthill,  for  appellees;  that  the  finding  of 
jury  upon  question  of  fact  is  conclusive  unless  actuated  by 
prejudice,  etc,  cited  Plummer  v,  Bidgon,  78  111.  222;  Miller 
V.  Balthasser,  78  111.  802. 

As  to  partnership:  Story  on  Partnership,  Ch.  1,  §  2 ;  Parsons 
on  Partnership,  Ch.  2,  §  1;  Bobbins  v.  Laswell,  27  111.  3.65; 
Nichoff  V.  Dudlev,  40  111.  408. 

A  contract  made  by  a  person  not  originally  authorized  to 
make  it  but  subsequently  ratified  by  the  principal,  is  binding 
upon  the  latter:  Easter  v.  Farmers*  Nat  Bank,  57  111.  216. 

The  extrinsic  evidence  was  sufficient  to  warrant  the  jury 
in  believing  a  partnership  existed:  McStea  v.  Mathews,  50 
N.  T.  166;  Chester  v.  Dickinson,  54  N.  Y.  1. 

As  to  partnership  being  shown  by  declarations  and  conduct 
of  parties:  Bancroft  v.  Hay  worth,  29  la.  462;  Edwards  v.  Tra- 
cey,  62  Penn.  374. 

As  appellants  were  generally  believed  to  be  partners  and 
lield  themselves  out  as  such  and  the  credit  was  given  to  them 
alone,  they  are  liable  as  partners:  Story  on  Partnership,  §  64; 
Hefner  v.  Palmer,  67  111.  161. 

McAuJSTRK,  J.    It  appears  by  the  undisputed  testimony. 
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that  the  services  sued  for  were  all  performed  under  the  writ- 
tea  contract  declared  npon,  bearing  date  October  6,  1S81. 
Tliat  instrument  was  under  seal,  and  was  executed  by  defend- 
ant Toms  alone,  in  the  absence  of  all  the  other  defendants, 
and  was  described  in  the  declaration  as  having  been  made  by 
all  the  persons  named  as  defendants.  Under  the  issues,  it 
was  incumbent  upon  plaintiffs  to  show  that  it  was  made  by 
all  such  persons,  or  there  would  be  a  fatal  variance.  Fox  v. 
Norton,  9  Mich.  207;  Gates  v.  Oraham,  12  Wend.  53. 

In  order  to  show  that  it  was  so  made,  it  was  necessary,  un- 
der the  circumstances  of  the  ease,  that  it  be  made  to  appear 
that  all  the  defendants  were  eo-<partuers  at  the  time  the  con- 
tract was  executed.  Assuming  that  they  were,  then  it  is  6e^ 
tied  by  the  great  weight  of  authority,  that  the  instrument, 
tiiough  under  seal  and  signed  by  one  in  the  absence  of  the 
others,  would  be  held  binding,  if  each  of  the  othera  had  either 
given  his  parol  assent  previous  to  tlie  execution  tliereof,  or 
had  subsequently,  with  knowledge  of  its  pnrport,  ratified  it 
Such  prior  assent  or  subsequent  ratification  need  not  be  exr 
press,  but  may  be  implied  from  the  acts  and  declarations  of 
the  parties  whose  liability  is  sought  to  be  established,  and 
from  other  proper  evidence  t^iding  to  show  such  dissent  or 
ratification.  Gram  v.  Seton,  1  Hall  (N.  Y.),  262;  Smith  v. 
Kerr,  3  Gorastock,  144;  Butler  v.  Stocking,  4  Selden,  408;  Pnr- 
viance  v.  Sutherland,  2  Ohio  (M.  S  ),  478;  McDonald  v.  Eggles- 
ton,  26  Vermont,  154;  Drumright  v.  Philpot,  16  Ga.  424; 
Cady  V.  Shepherd,  11  Pick.  400;  Swan  v.  Stedman«  4  Itetc. 
648;  2  Kent's  Com.  *  pp.  47,  48;  Chitty  on  Contracts  (10th 
Am/Ed.),  278,  n<xte  c 

In  the  absence  of  such  assent  or  ratification,  by  the  other 
alleged  partners,  Toms,  the  one  who  signed  the  contmct,  woald 
alone  be  liable  upon  it.  White  v.  Skinner,  18  Johnson,  307; 
Skinner  v.  Dayton,  19  Johns.  518;  Gates  v.  Graham,  9upra. 
That  being  the  case,  and  the  contract  binding  as  to  him,  and  the 
services  having  been  performed  under  it,  the  plain tififs  woald 
be  confined,  in  their  remedy  at  law,  to  the  contract  so  made, 
and  would  not  beat  liberty  to  proceed  against  the  defendants, 
Wilcox  and  Stock,  upon  any  implied  oontract  or  on  a  qtiatdum 
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meruit    Walker  v.  Brown,  28  111.  878:  Compton  v.  Payue> 
69  111.  354;  Ford  v.  McVay,  55  111.  119. 

Were  the  defendants  partners  at  the  time  of  the  making 
tlie  contract  sned  on?  Tlie  answer  to  that  qaestion  depends 
upon  the  constrnction  to  be  pnt  upon  the  contract  between 
them,  respecting  the  same  subject-matter  entered  into,  in  the 
previous  month  of  May. 

When  that  contract  was  made  Toms  and  Magee  were  under 
a  previous  contract  with  the  South  Chicago  Dock  Company, 
to  do  the  same  dredging  for  that  company,  and  which  pro- 
vided for  a  compensation  by  the  latter,  to  them,  upon  esti- 
mates, etc.  By  the  said  contract  between  Toms  and  Magee 
and  Wilcox  and  Stock,  made  in  May,  1881,  it  seems  to  us 
there  was  a  community  of  interest  in  the  capital  to  be  em- 
ployed in  the  enterprise.  The  three  dredges  which  were  to 
be  used,  it  is  true,  belonged  to  Wilcox  and  Stock,  and  were, 
at  the  time  of  the  contract,  at  Toledo,  Ohio.  They  were  to 
be  there  appraised  at  their  cash  value  ;  the  expenses  of  put- 
ting them  in  repair,  of  bringing  them  from  Toledo  to  South 
Chicago,  and  returning  them,  if  returned,  were  to  be  borne 
equally  by  the  parties;  all  risk  of  loss  by  transporting  them 
to  South  Chicago,  and  returning  to  Toledo,  and  all  losses  con- 
sequent thereon,  and  all  breakages  and  repairs,  either  in  the 
transportation  or  during  the  progress  of  the  work,  were  to  be 
borne  equally  by  said  parties.  The  contract  provided 
further,  that  there  should  be  allowed  to  Wilcox  and  Stock,  to 
be  paid  jointly  by  the  parties  from  the  proceeds  of  said 
work,  a  sum  equal  to  ten  per  centum  per  annum,  of  the 
valuation  of  said  dredges,  for  the  time  employed  in  removing 
them,  during  the  work,  and  in  returning  them  to  Toledo,  if 
returned.  Toms  and  Magee  agreed  to  furnish  all  the  money 
necessary  to  carry  on  the  work,  until  estimates  were  made 
under  their  contract  with  the  Dock  Company,  and  any  addi- 
tional money  required  to  carry  on  said  work  to  completion; 
also  that  Wilcox  and  Stock  might  receive  ninety  per  centum 
of  all  estimates  made,  and  paid  by  the  Dock  Company,  under 
its  contract  with  Toms  and  Magee,  but  Wilcox  and  Stock 
were  to  pay  out  of  it  what  was  necessary  to  carry  on   the 
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work,  BO  far  as  said  percentage  should  be  required  tor  that 
purpose.  There  was  also  a  commnnitj  of  interest  in  the 
profits  and  losses.  Tl>e  contract  contained  this  provision: 
^*  After  the  completion  of  tlie  said  dredging,  the  t^  profits 
of  doing  the  same,  after  paj'ing  for  the  use  of  the  dredging 
macliines,  as  aforesaid,  and  all  other  expenses,  shall  be  equally 
divided  between  the  said  parties,  one  half  to  said  Wilcox  and 
Stock  and  one  half  to  the  said  Tonis  &  Co."  There  was 
also  contemplated  by  the  parties  a  community  of  power  of 
mana^ment,  and  there  was  an  intention  to  create  tiie  rela- 
tion of  partnership,  as  shown  by  the  following  provision  of 
the  contract:  *'  It  is  further  agreed  that  neither  of  the 
partners  of  said  Toms  &  Co.,  or  the  said  Wilcox  and  Stock,* 
shall  be  allowed  or  paid  anything,  as  between  themselves,  Ibr 
their  personal  services  or  expenses,  in  attending  to  or  super- 
vising the  said  work  of  dredging  ;  and  if  either  of  said  firms, 
or  either  members  of  either  of  them,  shall  hereafter,  before 
the  completion  of  the  work  by  this  agreement  provided  fur, 
obtain  any  contract  for  similar  work  upon  said  Calniiiet 
river,  or  in  the  vicinity,  it  is  agreed  that  said  contract  so  ob- 
tained shall  be  performed  under  the  terms  of  this  agreement" 
It  appears  that  operations  under  this  contract  had  been  com- 
menced and  carried  to  a  substantial  extent  when  the  contract 
sued  on  was  entered  into,  and  which  embraced  the  same  work 
as  that  contemplated  by  the  above  contract  between  all  the 
defendants.  We  are  inclined  to  the  opinion  that  by  snch 
contract  between  all  the  defendants  the  relation  of  partners 
arose.  We  have  no  space  to  give  to  any  extended  discnssioa 
of  the  question  or  citation  of  authorities. 

**  An  agreement  that  something  shall  be  attempted  with  a 
view  to  gain,  and  that  the  gain  shall  be  shared  by  the  parties 
to  the  agreement,  is  the  grand  characteristic  of  every  partner- 
ship, and  is  the  leading  feature  of  nearly  every  definition  of 
the  term.''  1  Ewell's  Lindley  on  Part.  1.  Again  on  page  15, 
the  same  author  says  :  ^^  Nojthing,  perhaps,  can  be  said  to  be 
absolutely  essential  to  the  existence  of  a  partnership,  except  a 
community  of  interest  in  profits,  resulting  from  an  agreement 
to  share  them.  %But,  although  this  is  so,  the  usual  character- 


First  Dk trict— October  Term,  1882.     629 

m  ^ __^ ^___^ 

Wilcox  et  al.  y.  Dodge  et  al. 

• 

isticfl  of  an  ordinary  partnership,  are  a  community  of  interest 
in  profits  and  Josses,  a  commnnity  of  interest  in  the  capital  to 
be  employed,  and  a  community  of  power  in  the  management 
of  the  business  engaged  in."  Again,  on  page  18,  the  same 
learned  and  accurate  author  says :  '^  But  an  agreement  to 
share  profits  and  losses,  may  be  said  to  be  the  type  of  a  part- 
nership contract  Whatever  difference  of  opinion  there  may 
be  as  to  other  matters,  it  admits  of  no  doubt  whatever,  that 
persons  engaged  in  any  trade,  business  or  adventure,  upon  the 
terms  of  sharing  the  profits  and  losses  arising  therefrom,  are 
partners  in  that  trade,  business  of  adventure." 

An  agreement  to  share  the  net  profits  necessarily  implies  a 
'sharing  of  the  losses. 

Considering  the  agreement  in  question,  in  all  its  legal 
aspects,  we  are  inclined  to  Ifae  opinion  that  it  presents  all  the 
requisite  characteristics  of  an  ordinary  partnership.  Nut- 
withstanding  thi^t  conclusion,  we  are  compelled  to  reverse  the 
judgment  below,  for  errors  in  the  instructions  given  to  the 
jury,  on  behalf  of  the  plaintiffs.  The  first  instruction  pur- 
ported to  be  a  definitioii  of  the  term  partnership,  and  is  that 
given  in  Parsons  on  Partnership,  p.  6.  While  that  definition, 
as  a  starting  point  in  the  author's  treatise,  might  be  very 
well,  yet  we  very  much  doubt  whether  it  is  so  accurate  and 
explicit  as  would  justify  its  being  given  in  that  form,  as  an 
instruction  to  the  jury.     1  Lindley,  supraj  4  et  seq. 

The  second  instruction  was,  that  if  the  jury  believed  from 
the  evidence,  *^  that  the  defendants  Wilcox  and  Stock  were 
partners  with  Toms  &  Co.,  and  engaged  in  doing  dredging 
work  at  South  Chicago,  as  such  partners,  under  the  firm  name 
of  Toms  &  Co.,  the  said  Wilcox  and  Stock  are  liable  to  tlie 
phiintiffs  in  this  action,  for  the  full  amount  of  their  claim  in 
evidence  in  this  jcause."  By  that  instruction,  the  court  passed 
upon  all  matters  of  fact  necessary  to  a  recovery,  where  the 
general  issue  was  pleaded,  and  referred  to  the  jury,  the  matters 
of  law  arising  upon  a  construction  of  the  contract  1/etween  the 
defendants,  above  discussed.  A  construction  of  that  written 
contract  was  indispensable  to  the  decision  of  the  question  of 
partnership,  and  that  devolved  exclusively  upon  the  court. 

Vol.  XII.  34 
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The  thii*d  instruction  was  wrong  and  misleading  becanse 
it  omits  any  hypothesis  of  whether  the  work  was  or  was  not 
done,  nnder  the  s^Ied  instrnment  declared  on,  and  implied 
that  the  plaintiffs  might  recover  upon  some  other  contract  ex- 
press or  implied,  wliich  was  several  as  to  Wilcox  and  Stock. 

The  sixth  instruction  was  manifestly  erroneous  because,  as 
respects  the  matter  of  a  subsequent  ratification,  it  omits  any 
hvpolhesis  as  to  Wilcox  and  Stock,  or  either  of  them,  having 
any  knowledge  of  the  import  of  the  contract,  supposed  to  have 
been  ratified ;  and  because  omitting  all  hypothesis  as  to  the 
other  facts  necessary  to  a  recover}',  it  closes,  with  this  inde- 
pendent clirection:  ^'  and  your  verdict  should  be  in  favor  of  the 
plain tifi^s."  That  the  effect  of  such  a  direction  would  be  to 
Impress  the  jury  with  what  they  would  suppose  to  be  the 
opinion  of  the  court  as  to  the  merits  of  the  case,  and  thus 
give  the  plaintiffs  an  unfair  advantage,  there  can  be  no  doubt, 
and  just  such  a  direction  was  condemn^  in  Boach  v.  The 
People,  77  111.  29. 

The  ninth  was  thus:  ''  Every  partner  possesses  full  and  abso- 
lute authority  to  bind  all  the  partners  by  his  acts  or  contracts, 
in  relation  to  the  business  of  the  firm,  in  the  same  manner 
and  to  the  same  extent  as  if  he  held  fall  power  of  attorney 
from  them."  Now,  the  question  here  was,  as  to  other  alleged 
partners  being  bound  by  an  instrument  under  seal,  executed 
by  one  of  such  alleged  partners,  in  the-  absence  of  all  tlie 
others.  It  is  well  settled  and  elementary  law«  that  no  sncli 
power  is  implied  from  tlie  partnership  relation,  aa  will  author* 
ize  one  to  bind  the  others  by  the  execution  of  a  deed  or  sealed 
instrument,  not  made  in  the  pretenOe  of  the  others  or  the 
one  sought  to  be  held  bound;  Sloo  v.  Bank  of  Illinois,  1  Scam. 
441,  and  cases  above  cited.  That  instruction  was  erroneous 
and  misleading.  The  judgment  below  will  be  reversed  and 
cause  remanded. 

Judgment  reversed. 
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V. 

Emma  J    Lawrence. 


1.  Etidekcb  of  attempt  Ta  dbstrot  or  fabbicate  ktidencb 
ADMI88IBLB. — All  eiforts  by  either  party  to  a  suit  or  his  aathorized  agei^t  to 
d-^stroy,  fabricate,  or  suppress  evidence  may  be  shown,  such  acts  being  in 
the  nature  of  an  admission  that  the  party  has  no  sufficient  case  unless  aided 
by  suppressing  evidence  or  by  the  fabrication  of  more  endence. 

2.     OfFEBDIG  BKFBESKaCENTB  TO  JURY  IK  COUBT    BT  PARTY  TO  SUIT. 

— For  any,  even  the  least  intermeddling  with  jurors,  a  verdict  will  always 
be  set  aside.  Where  appellee  produced  in  court  and  offered  to  the  jury 
refreshments.  Htld^  that  this  alone  would  justify  a  court  in  setting  aside 
the  verdict. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hod. 
Thomab  A.  MoRAN,  Judge,  presiding.  Opinion  filed  January 
80,1883. 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
in  two  cases,  which,  by  stipulation  of  the  parties,  were 
consolidated  and  tried  together  as  a  single  suit,  one  being 
an  action  of  replevin  originally  commenced  before  a  justice 
of  the  peace  and  taken  by  appeal  to  the  circuit  court; 
the  other,  a  citation  proceeding  instituted  by  appellants 
in  the  probate  court,  and  also  appealed  to  the  circuit 
court  The  cases  involved  the  ownership  of  certain  articles 
of  personal  property,  consisting  of  office  furniture,  books,  etc, 
formerly  belonging  tooneE.  S.  Smith,  of  whose  estate  ap- 
pellants were  appointed  administrator  and  administratrix^ 
and  as  such  claimed  the  property.  Appellee  claimed  title 
under  an  alleged  bill  of  sale  from  Smith  and  herself  to  one 
Woodruff,  and  a  subsequent  purchase  by  her  from  the  latter. 

It  appears  that  after  the  death  of  Smith  and  appellee's  pur- 
.chase*  from  Woodruff,  she  brought  her  bill  i.i  chancery  against 
appellants,  praying  for  the  sale  of  the  property  under  an  ct 
leged  pledge  of  the  same  to  her  by  Smith  in  his  lifetime,  and 
that  upon  a  final  hearing  upon  the  merits,  the  bill  was  diff- 
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miBBed  for  want  of  equity.  The  dismissal  of  tliis  bill  was 
set  up  and  relied  upon  by  appellants  in  the  court  below  as  a 
bar  to  this  suit 

It  further  appears  that  appellants  offered  evidence  tending 
to  show  that  appellee  had  attempted  to  bribe  certain  witnesses 
to  testify  in  her  be])alt\  but  the  court  rejected  the  evidence, 
which  ruling  was  duly  excepted  to. 

It  also  appears  that  during  the  closing  aro^ument  of  plaint- 
iff's counsel  to  tlie  jury,  she  procared  and  offered  to  the  jury 
refreshments  in  the  presence  of  the  court. 

Tlie  jury  found  the  title  to  the  property  in  bodi  snfts  to  l>e 
in  appellee,  and  that  she  was  entitled  to  the  possession  of  the 
pame.  The  court  overruled  the  defendant's  motion  Smt  a  new 
trial  and  rendered  judgment  for  appellee.  Appellaata  brin*; 
the  case  here  for  review,  and  assign  errors  covering  the  various 
points  arising  upon  the  record. 

Mr.  Punt  K.  Haskkll,  for  appellants;  that  the  bill  in  chan- 
cery to  foreclose  the  pledge,  is  an  estoppel  to  tlie  present  suit, 
cited  Rnegger  v.  I.  &  St.  L.  R  R  Co.  103  111.  449. 

As  to  res  adjudicata:  Hamilton  v.  Qnimby,  46  HI.  90; 
R»gers  v.  Hfggins,  57  111.  244;  Kelly  v.  Donlin,  70  III.  878; 
Garrick  v.  Chamberlain,  97  HI.  620;  Ind.  &  St.  L.  R  R  Co. 
V.  Vance,  6  Otto,  450;  Briscoe  v.  Lloyd,  64  HI.  33. 

It  was  error  to  refuse  to  admit  evidence  of  an  attempt  of  &]>- 
pellee  to  snbom  witnesses:  Morgan  v.  Frees,  15  Bar.  352;  C. 
C.  R'y  Co.  V.  McMahon,  108  111.  485;  2  Piiillipson  Evidence, 
899,  961. 

It  is  good  ground  for  reversal  tliat  appellee  endeavored  to 
improperly  influence  the  jury  by  offering  them  a  lundi  in 
court :  Oommonweath  v.  Roby,  12  Pick.  519;  Knight  v. 
Freeport,  18  Mass.  218;  Ryan  v.  Harrow.  27  la.  SCO. 
•  A  judgment  for  costs  should  never  be  rendered  against  an 
administrator  or  executor  personally  when  he  sues  in  his  rep- 
resentative capacity:  Church  v.  Jewett,  1  Scam.  60;  Bailey 
V.  Oampbell^  1  Scam.  110;  Hunter  v.  Bilyeu,  39  111.  867. 

Whv.re  objection  to  introduction  of  evidence  was  not  made 
in  court  below,  it  is  too  late  to  raise.it  here  :  Sargeant  v,  Kel- 
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logg,  5  Gilm.  213;  K  &  IlL  River  R  R.  Co.  v.  Cheater,  62 
IlL  236;  Allen  v.  Nichols,  68  IlL  250. 

Mr.  W.  B.  ScATES,  for  appellee;  that  such  matters  onlj  as 
have  been  examined  and  passed  npon  become  res  adfudicataj 
cited  Qi-ay  v.  Gillilan,  15  111.  453;  Lloyd  v.  Lee,  45  IlL  277; 
Packet  Co.  v.  Sickles,  5  Wallace,  592;  Holoomb  v.  Phelps,  16 
Conn.  131;  Johnson  v.  White,  18  S.&  M.  627;  Dumford's 
Sneeession,  1  La.  Ann.  93;  Wells  on  Res  Adjudicata  and 
Stare  Decisis,  §§  3,  6,  18, 14 

WiLSoir,  J.  We  are  of  opinion  that  the  conrt  erred  in 
rejecting  the  evidence  offered  to  show  that  appellee  had  at- 
tempted to  anborn  witnestes.  The  evidence  was  admissible, 
not  as  part  of  the  resgestcBj  bnt  as  containing  an  implied 
admission,  that  without  the  manufacture  of  evidence  she  had 
no  sufficient  case,  and  for  such  purpose  it  was  competent. 

The  case  of  the  Chicago  City  Railway  v.  McMahon,  103 
HI.,  covers  the  point  squarely,  where  it  is  laid  down  as  a  well- 
settled  rule  that  all  efforts  by  either  party  to  a  suit,  or  jiis 
authorised  agent  to  destroy,  fabricate,  or  suppress  evidence 
may  be  shown,  such  acts  being  in  the  nature  of  an  admission 
that  the  party  has  no  sufficient  case  unless  aided  by  suppress- 
ing evidence,  or  by  the  fabrication  of  more  evidence. 

The  conduct  of  appellee  in  producing  in  court,  and  offering 
to  the  jury  refreshments  was  improper  and  reprehensible,  and 
would  alone  have  justified  the  court  in  setting  aside  the  ver- 
dict Too  much  care  and  precaution  can  not  be  used  in 
guarding  the  jury  against  improper  influence,  and  preserving 
the  purity  of  jnry  trials.  Great  strictness  in  this  regai'd  is 
needful  in  order  to  give  due  confidence  to  parties  in  the  results 
of  their  causes,  and,  as  was  said  in  Knight  v.  Freeport,  13 
Mass.  218,  '' Every  One  ought  to  know  that  fot  afly,  even  the 
least  intermeddling  with  jurors,  a  verdict  will  always  be  set 
aside." 

Tlie  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Charlbs  Yolksdorf 

V. 

The  People  ex  rel.,  etc. 

.    1.     BaOTARDT    act— BBLA.TBTZ    KC8T    BB     UKHABBUD    AT    TTICK    09 

OOKPLAIHT. — Where  the  relatrix,  who  while  unmarried  was  delivered  of  a 
bastard  child,  had  married  subeeqaent  to  the  birth  of  the  child,  and  at  the 
time  of  making  complaint  onder  the  Bastardy  Act  was  a  married  woman. 
Held,  that  the  term  "  unmarried  '*  applies  to  and  qualifies  the  status  of  the 
mother  as  complaining  witness,  and  that  the  statute  authorizes  unmanied 
women  only  to  make  complaint  in  bastardy  proceedings. 

2.     CONBTBUCnON  Aim  IVTBBPBBTATIOK  OF  BTATX7TB8. — It  is  One  of  the 

settled  rules  applicable  to  the  construction  andinter^wetation  of  statutes  that 
when  an  act  is  expressed  in  dear  and  precise  tenns,  when  its  sense  is  plain 
and  leads  to  nothing  absurd^  courts  are  to  adopt  the  meaning  which  the 
words  naturally  import. 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
WiLUAM  BL  Barnttic,  Judge,  presiding.  Opinion  filed  January 
30, 1883. 

This  was  a  prosecution  under  the  Bastardy  Act,  Chap.  IT, 
'  Be7.  Stat,  instituted  upon  complaint  of  the  relator,  Augusta 
Hilmus,  against  appellant  YolksdorC 

The  complaint  was  made  before  a  justice  of  the  peace,  by 
whom  appellant  was  bound  over  to  the  Criminal  Court  of  Cook 
county. 

Motions  were  made  to  dismiss  the  proceeding,  both  before 

the  justice  and  in  the  criminal  court,  for  want  of  jurisdiction, 

jit  being  stipulated    that  the    complaining  witness  was  a 

married  woman  at  the  time  of  making  the  complaint,  and  has 

.  since  so  remained. 

The  motions  to  dismiss  were  overmled,  and  the  defendant 
excepted. 

There  was  a  jury  trial,  resulting  adversely  to  the  defendant, 
and  judfl:ment  was  rendered  against  him  for  $498.50,  from 
which  this  appeal  is  prosecuted. 

Mr.  W.  B.  CuNNiNOHAic,  for  appellant;  that  complainant 
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must  be  unmarried,  cited  R  S.  1881,  Cb.  17,§  1;  1  Blackstone 
Com.  458;  Darham  v.  The  People,  49  111.  233;  Cook  v.  Tiie 
People,  61  Dl.  143;  R  S.  Ohio,  Ch.  14,  §  6;  Devinney  v.  State, 
Wright  (Ohio),  664;  Haworth  v.  Gill,  30  Ohio  St  627. 

Evidence  that  complainant  was  the  mother  of  several  bastard 
children  was  competent:  1  Greenl.on  Ev.  §469;  Parkhurst  v. 
Lowton,  2  Swanst  216;  Wilson  v.  The  People,  26  111.  434. 

Where  an  agreement  is  not  vitiated  by  fraud  in  its 
procurement,  and  appellant  has  paid  on  the  contract,  the 
agreement  is  a  bar  to  a  suit  on  the  claim:  Coleman  v.  Frum, 
3  Scam.  378;  Hendrix  v.  The  People,  9  Brad  well,  46. 

Mr.  Clarbnob  F.  Dorb,  for  appellee;  that  the  term 
'^unmarried"  qualifies  directly  the  statics  of  the  mother  at  the 
time  of  pregnancy  and  delivery,  and  her  statics  as  relatrix 
only  consequentially  if  she  shall  make  her  complaint  during 
pregnancy,  cited  Sisoo  v.  Harmon,  9  Yt.  129. 

As  to  interpretation  of  a  remedial  statute:  Jackson  v. 
Wan-en,  32  III  331;  Hadley  v.  Morrison,  39  111.  392;  Casncr 
V.  Walrod,  83  111.  171;  Burgett  v.  Bnrgett,  1  Ohio,  221;  Potter's 
Dwarris on  Statutes,  p.  144;  Bex  v.  Inhabitants,  9  K.  B.  (  East) 
388;  Wilkie  v.  West,  1  Murphy  (N.  C),  319;  Both  v.  Jacobs, 
21  Ohio,  646;  Brush  v.  Blanchard,  18  IlL  46;  Mowbry  v. 
Mowbry,  64  111.  883. 

A  j/arol  agreement  for  an  Indefinite  length  of  time  is  within 
the  Statute  of  Frauds:  Knowlman  v.  Bluett,  9  Law  Be  p. 
(  Exdiequer)  1. 

As  to  instructions:  Sigsworth  v.  Mclntyre,  18  111.  126. 

Proof  of  delivery  by  relatrix  of  other  bastards  was  not 
admissible:  Parker  v.  Dudley,  118  Mass.  602;  Duck  v.  State, 
17  Ind.  210;  Holcomb  v.  The  People,  79  IlL  409. 

Wilson,  J.  The  act  in  relation  to  bastardy,  Chap.  17,  E3v. 
Stat.,  provides,  that  ^'  When  an  unmarried  woman  who  shall 
be  pregnant  or  delivered  of  a  child  which  by  law  would  be 
deemed  a  bastard,  shall  make  a  complaint  to  a  justice  of  the 
peace  of  the  county,"  etc 

The  only  question  which  it  is  necessary  to  consider  on  this 
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appeal  is  whether  the  relatrix,  who,  while  aninarried,  was  de- 
livered of  a  bastard  child,  ooraea  within  th9  proTiaioos  of  the 
statnte,  she  having  married  subsequent  to  the  birth  of  the 
child,  and  being  at  the  time  of  making  the  complaint  a  mar- 
ried woman. 

In  other  words,  does  the  word  "  unmarried  "qnalify  the«to- 
ttis  of  the  mother  merely  in  respect  to  the  time  of  lier  preg- 
nancy and  delivery,  or  does  it  also  qualify  her  status  as  a 
complaining  witness? 

We  are  of  opinion  that  the  term  "  unmarried'*  applies  to 
and  qnalifies  the  statics  of  the  mother  as  complaining  witness, 
and  that  the  statute  authorizes  unmarried  women  only,  tu 
make  complaint  iti  bastardy  proceedings^ 

It  is  one  of  the  settled  rules  applicable  to  the  construction 
and  interpretation  of  statutes,  that  when  an  act  is  expressed 
in  clear  and  precise  terms,  when  its  sense  is  plain  and  leads 
to  nothing  absurd,  courts  are  to  adopt  the  meaning  which  the 
words  naturally  import. 

In  Dwarris  on  the  Construction  of  Statutes,  it  is  said: 

*'  Statutes  should  be  interpreted  according  to  the  most  nat- 
ural and  obvious  import  of  their  language,  without  resorting 
to  subtle  or  forced  construction  for  the  purpose  of  either  limit- 
ing or  extending  their  operation.     Courts  can  not    correct 
supposed  errors,  omissions  or  excesses  of  the  legislature." 
Potter's  Dwarris,  pp.  143^144,  and    cases  cited  in   notes. 
And  in  respect  to  .the  intention  of  the  legislature  in  the  en- 
actment of  a  statute,  the  rule  is  that  when  tlie  language  is 
explicit,  courts  must  seek  for  the  intention  in  the  words  of 
the  act  itself,  ani  they  are  not  at  liberty  to  suppose  that  the 
legislature  intended  anything  different  from   what  their  lan- 
guage implies:  Supervisors  of  Niagara  v.  The  People,  7  Hill. 
53.     As  is  said  in  Dwarris,  supra^     ^  To  go  elsewhere  thsD 
to  the  act  itself  in  search  of  conjectures  in  order  to  restrain  or 
extend  it,  is  to  elude  it."    Applying  these  and  similar  rules  of 
construction  to  the  statute  before  us,  there  would  seerh  to 
be  little  room  for  discussion.    Tlie  words  are  ^  Whenever  an 
unmarried  woman  shall  make  complaint,"  etc     Neither  ia 
the  language  ambiguous,  nor  is  the  meaning  obscure. 
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The  proceedingd  ai*e  limited  by  the  very  words  af  the 
statate  to  proaecutions  in  which  the  relatrix  is  an  uumarried 
woman  at  the  time  of  making  the  complaint  Tlie  legislature 
having  prescribed  the  mode  of  procednre  in  these  cases,  and 
designated  a  particular  class  of  persons  apou  whose  complaint 
the  proceedings  maj  be  institated,  snch  designation  must  be 
deemed  to  be  exclusive  of  every  other  class.  Nor  is  it  for 
the  courts  to  say  that  because  the  injury  to  be  redresaed  may 
be  as  great  in  the  one  case  as  in  the  other,  the  statute  should 
be  enlarged  by  construction  to  embrace  botli.  If  the  legisla- 
ture deemed  it  wise  on  grounds  of  public  policy,  or  for  any 
other  reason,  to  withhold  the  benefit  of  tlie  statute  from  a 
married  woman,  we  are  bound  b^*  it.  Under  the  English 
statutes  no  distinction  was  madd;  the  remedy  was  open  alike 
to  married  and  unmarried  women.  In  most  of  the  United 
States  unmarried  women  alone  are  designated.  Our  statute, 
in  the  precise  language  in  which  it  now  appears,  has  existed 
for  more  than  fifty  years;  haviwj^  been  retained  in  all  the 
revisions  down  to  the  present  time.  And  we  must  pre- 
sume that  if  the  ICj^islature  had  intended  to  authorize  bas* 
tardy  proceedings  upon  complaint  of  a  married  woman, 
it  would  have  so  expressly  declared,  instead  of  leaving  sucli 
intention  to  inference  and  conjecture,  contrary  to  the  plain 
meaning  of  the  words  of  the  statute.  We  are  not  aware  that 
this  statute  has  ever  received  any  express  construction  by  our 
Supreme  Court,  but  its  limitation  to  cases  of  complaints  by 
unmarried  women  seems  to  have  been  taken  for  granted,  and 
at  least  impliedly  conceded  in  several  cases.  Dunham  v.  The 
People,  49  111.  233;  Cook  v.  The  People,  61  Id.  148. 

The  precise  question  was  before  the  Supremo  Court  of 
Alabama  in  Williams  v.  Tl)e  State.  29  Ala.  9,  under  a  stat- 
ute identical  with  ours  in  respect  to  the  status  o^  the  com- 
plaining witness.  That  court  said:  ^^A  proceeding  in  baatardy 
can  be  commenced  only  before  a  justice.  His  jurisdiction  to 
proceed  depends  upon  the  following  facts:  1st,  that  a  woman 
should  make  a  complaint  to  him  on  oath  accusing  a  particular 
person  of  being  the  father  of  a  bastard  child  with  which  she 
is  pregnant  or  of  which  she  has  been  delivered;  2d,  that  the 
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woman  making  the  complaint  is  a  ^^  single  wonum.^  So  in 
Smith  V.  The  State,  4  Blackf.  188,  nnder  a  like  statute,  the 
Supreme  Coart  of  Indiana  held  that  it  moat  appear  that  the 
relatrix  was  an  nnmarried  woman. 

And  to  the  same  effect  is  Cooper  v.  The  State,  4  Blackf. 
816.  By  a  sabseqnent  act  the  statute  was  enlarged  so  as  to 
embrace  the  case  of  a  married  woman. 

In  commenting  on  this  change,  the  conrt,  in  Cnppj  v.  The 
State,  24  Ind.  891,  remark:  ^*  Whatever  opinion  maj  be  en- 
tertained bj  this  conrt  upon  the  policy  of  the  change,  we  can 
not  by  judicial  construction  avoid  it  The  legislatnre  has 
clearly  the  power  to  anthorize  the  proceeding  npon  the  rela- 
tion of  *  any  woman,'  and  having  done  so,  we  have  only  to 
sustain  its  action  and  enforce  the  law  as  it  tiovr  exists." 

In  Kentucky  the  construction  adopted  is  the  same  as  in 
Alabama  and  Indiana,  the  statutes  being  alike:  Sword  v.  Nea- 
ter, 8  Dana,  468.  So  also  in  Ohio,  Devinney  v.  Tlie  State, 
Wright  Bep.  664,  the  court  saying:  **  As  none  but  an  unmar- 
ried woman  resident  in  this  State  can  commence  and  carry 
on  this  prosecution,  the  fact  of  the  prosecutor  being  unmar- 
ried should  be  set  forth  to  f»how  the  jurisdiction  or  authority 
of  the  court  to  proceed:  and  we  hold  the  omission  fatal.  See 
also,  Haworth  v.  Gill,  80  Ohio  St.  627. 

We  are  aware  that  there  are  decisions  in  conflict  with  the 
cases  above  cited,  but  they  seem  to  us  not  to  be  in  consonance 
with  the  true  rules  of  interpretation,  based  as  they  are  npon 
the  theory  that  as  the  object  of  the  proceeding  is  to  prevent 
illegitimate  offspring  from  becoming  a  public  charge,  the 
statute  should  be  extended  so  as  to  embrace  the  cases  of  com* 
plaints  by  married  women.  Such  a  consideration  is  appro- 
priate when  addressed  to  the  legislative  department,  but  can 
have  little  weight  when  a  court  is  asked  to  stretch  a  statute 
to  cover  cases  beyond  its  plainly  defined  limits. 

Being  of  opinion  that  under  the  act  in  question  a  married 
woman  is  not  authorized  to  institute  bastardy  proceedings,  we 
think  the  court  below  should  have  dismissed  the  suit  for  wmt 
of  jurisdiction.    The  judgment  will  tiierefore  be  reversed. 

Judgment  reversed. 
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Jacob  Haish 

V. 

John  W.  Munday  et  al. 

1.  KviDBNCS. — In  ike  examination  of  witnesses,  counsel  are  prohibited, 
even  upon  cross-exam ination,  from  assuming  any  material  tacts  in  issue, 
and  which  are  to  be  found  by  the  jury,  or  from  assuming  that  particular 
answers  have  been  given  contrary  to  the  facts. 

2.  Quantum  meruit  fob  pbofessioital  bebvicbs — Provincb  of 
JUBT. — In  a  suit  for  professional  services,  upon  a  quantum  meruit,  no  specific 
remuneration  having  been  agreed  upon,  it  is  the  province  of  the  jury  to 
determine  the  amount,  and  they  are  not  bound  or  necessarily  controlled  by 
the  opinions  of  attorneys  as  to  the  value  of  such  services,  but  such  opinions 
are  to  be  regarded  merely  as  facts  in  the  c  ise  to  be  considered  by  the  jury  in 
connection  with  the  other  facts  and  circumstances  in  evidence. 

8.  Facts  to  be  considered  in  fixing  value  of  such  bkbticbb. 
— ^The  professional  skill  and  standing  of  the  person  employed,  his  ex- 
perience, the  nature  of  the  controversy,  both  in  regard  to  the  amount  in- 
volved and  the  character  and  nature  of  the  questions  raised  in  the  case,  as 
well  as  the  result,  should  all  be  taken  into  consideration  in  fixing  the  value 
of  the  services  rendered. 

4.  Mbaning  of  term  bbsult— Ultdcatb  benefitb  not  to  be  con- 
siDBBBD. — The  "  result,**  as  mentioned  supra,  means  the  way  in  whidi  the 
litigation  terminated,  and  not  that  the  party  performing  the  services  may 
trace  out  ultimate  benefits  to  his  client  with  the  view  of  Enhancing  the  value 
of  his  services. 

5.  Htpothbtical  quESTiON.-— The  hypothetical  question  given  in  this 
case,  was  improper,  as  it  assumed  material  facts  in  issue  which  were  to  be 
found  by  the  jury  and  traced  out  «lUmate  benefits  to  the  dient 

Appeal  from  the  Superior  Court  of  Oook  oonntj;  the  Hon. 
RoLLnr  WiLLiAMBOK}  Judge,  presiding.  Opinion  filed  Jan- 
nary  30, 1888* 

This  was  an  action  by  the  appellees,  Munday,  Evarts  and 
A^cock,  attorneys,  against  the  appellant,  Haish,  a  manufact- 
urer of  barbed  wire  for  fences,  to  recover  upon  a  qtiantum 
fneru/it  for  professional  services  rendered  by  the  former  for 
the  latter,  in  the  defense  of  two  certain  suits  brought  against 
Haish  in  the  United  States  Circuit  Court  for  the  Northern 
District  of  Illinois,  concerning  the  validity  and  infringement 
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of  certain  patents  for  the  making  snch  wires,  wherein  Haish 
was  defeated,  and  tlien^  in  preparing  a  certain  agreement  for 
a  compromise  between  bim  and  his  adversaries.  The  decla- 
ration was  in  the  common  connts  in  this  present  snit  to  which 
the  defendant  pleaded  the  general  issne.  On  the  trial  before 
a  jury  the  plaintiffs  gave  evidence  tending  to  show  a  retainer 
ot  them  by  the  defendants,  and  the  nature  and  character  of 
tlie  said  suits,  the  probable  amount  involved,  and  tlie  ques- 
tions i'aised  therein;  also  the  services  performed  by  them  in 
said  snit,  as  well  as  in  preparing  such  agreement  for  a  com- 
promise between  the  defendant  and  the  complainants  in  said 
snits  against  him  in  the  federal  court 

The  court  permitted  the  plaintiffs  against  tlie  objections  of 
defendant,  to  give  evidence  tending  to  show  that  the  same 
complainants  in  the  federal  court  had  brought  similar  suits 
against  some  twelve  other  persons,  in  respect  to  violations  by 
tliem  respectively  of  such  patents;  that  many  of  those  Individ* 
nals  entered  into  a  compromise  with  said  complainants,  and 
became  licensees  under  them;  and  that  the  terms  of  defend- 
ant's compromise  were  much  more  favorable  tlian  those  on 
which  those  other  individuals  settled;  and  also, to  give  evi- 
dence tending  to  show  what  special  benefits  resulted  to 
the  defendant,  by  reason  of  the  agreement  of  compromise, 
whicli  plaintiffs  prepared,  and  which,  as  they  claimed,  they 
were  instrumental  in  having  executed,  together  with 
the  probable  gains  and  pruits  whicli  defendant  migiit 
realize  if  he  continued  to  manufacture  such  barbed  wire, 
nnder  the  license  of  the  said  complainant,  the  Wash- 
bum  and  Moen  Manufacturing  Co.  v.  Elwood,  and  tlic 
provisions  of  said  compromise,  for  the  period  of  fourteen 
years,  which  was  estimated  in  figures  at  $1,120,000.  The 
icourt  also  permitted  tlie  plaintiffs'  counsel  against  the  objec- 
tion of  the  defendant,  to  put  to  six  several  attorneys  who  were 
called  on  behalf  of  plaintiffs,  to  te^tify  to  the  value  of  their 
services,  and  which  was  read  over  to  each  of  said  witnesses, 
the  following  so-called  question : 

^'  I  will  put  to  you  the  following  hypothetical  question: 
This  is  a  suit  brought  by  John  W.  Munday,  Edward  S.  Evarti, 
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and  Edmund  Adcock,  oomposing  the  firm  of  Mnnday,  E^arts, 
&  Adcock,  of  the  bar  of  this  city,  against  Jacob  Haish,  of  De^ 
Kalb,  to  recover  fees  for  professional  services,  Haish  had 
been  sned  some  time  about  the  end  of  the  yeiir  1876,  in  the 
United  States  Courts  of  Chicago  for  an  infringement  of  certain. 
patents  of  barbed  fence  wire.  Other  parties  being  sued  under 
the  same  patents,  formed  an  association  for  their  nintual 
defense,  and  retained  Mr.  George  Pajaon,  Mr.  N.  C.  Gridlcy,. 
and  Monday,  Evarts  &  Adcock  as  the  conusel.  Hai^h  joined 
this  anion  in  April,  1879.  The  snita,  fourteen  in  all,  then  went 
on  together,  and  a  very  large  aroonnt  of  testimony  was  taken. 
They  v^reall  tried  together  before  Judges  Drnmmond  and 
Blodgett.  Argued  at  great  length.  Taken  nnder  advisement 
and  a  decision  rendered  some  seven  months  thereafter,  finding 
three  of  the  plaintiff's  patents  valid,  and  all  the  defendants 
guilty  of  infringement,  including  Jacob  Haish.  A  petition 
for  a  rehearing  was  presented  by  the  other  defendants,  but  in 
this  Haish  did  not  join.  He  bad  received  assurances,  as  he 
supposed,  from  one  of  the  patentee's  attorneys,  that  he  should 
not  be  in  any  way  molested;  that  he  shonld  pay  nothing  for 
the  past,  and  have  a  free  license  for  the  future.  He  accord* 
ingly  refused  to  apply  for  a  rehearing,  and  at  the  reqnest  of 
the  patentee's  attorney,  he  wrote  him  a  letter  that  he  wanted 
no  rehearing.  He  went  in  person  to  Judge  Drnmmond,  and 
told  him  the  same  thing,  and  finally  stood  up  in  open  court 
and  publicl}'  stated  to  the  court  that  he  was  content  witii  the 
decision  then  drawn,  and  was  willing  to  have  it  entered  against 
him.  He  also  used  his  influence  with  the  other  defendants  tq 
aettle,  which  they  all  finally  did.  But  in  his  applying  to  the 
patentees  to  carry  out  their  supposed  agreement  with  him, 
he  was  told  that  they  had  made  him  no  such  promises,  and 
tliat  he  could  have  no  better  terms  than  the  rest.  This  h^ 
was  disinclined  to  accept,  and  a  few  days  thereatier,  in  Jan- 
nary,  1881,  he  retained  Munday,  Evarts  &  Adcock,  who  ad- 
vised him  to  carry  on  the  litigation  in  his  own  name  alone. 
T^at  the  injunction  could  probably  be  prevented,  and  his  bnsi- 
ness  held  together  until  the  Snpreiiie  Conrt  could  be  reached, 
when  the  decision  could  probably  be  Reversed. 
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^^Mr.  Geo.  Pajson  was  then  retained  with  tltem  to  act  as 
counseL  The  services  in  question  began  with  the  retainer  of 
Munday,  Evarts  &  Adcock,  as  above. 

^'  Mr.  Haish  then  had  three  hundred  thousand  dollars  invest- 
ed in  his  business  of  making  barb  fence  wire.  These  gentle- 
men, having  accepted  his  retainer,  at  once  went  to  work,  Mr. 
Pay  son,  and  Mnnday,  Evarts,  .and  Adcock,  to  see  if  they 
could  not  get  a  hearing,  or,  if  they  failed  in  that,  then  to  pre- 
vent an  injunction.  The  court  did  allow  them  to  jre-argue  tlie 
cases,  and  then  held  that  only  two  of  the  plaintiff's  patents 
had  been  infringed  by  Haish. 

*^The  next  question  was  whether  Haish  should  be  enjoined. 
This  matter  was  also  argued  at  length  by  eminent  counsel  for 
the  patentees,  and  by  Mr.  Payson  and  Mr.  Munday  for  Haish, 
and  the  court  finally  decided  that  no  injunction  shoald  issue, 
provided  he  paid  into  court  every  month  to  await  the  final 
result  of  the  suit  seventy-five  cents  for  every  hundred  pounds; 
the  same  as  had  to  be  paid  by  the  regular  licensees  under  the 
patents. 

«<  Kegotiations  for  a  settlement  which  had  been  previously 
broken  off,  were  now  renewed  by  Mr.  Thurston,  the  leading 
conusel  for  the  patentees,  immediately  after  leaving  the  court 
room,  but  still  withont  success;  the  patentees  not  being  willing 
to  offer  Mr.  Haish  such  tiBrms  as  he  or  his  counsel  were  ready 
to  accept 

^^  The  accounting  before  the  Master  now  began. 

^^  The  next  step  taken  by  the  patentees  was  to  prosecute  s 
suit  against  one  of  Haish's  customers,  in  tlie  State  of  Kew 
York,  they  having  threatened  to  sue  all  of  his  customers. 
Thereupon  a  petition  was  prepared  by  Munday,  Evarts  & 
Adcock,  and  presented  by  them  with  argument  to  Judge 
Drummoud,  for  the  purpose  of  preventing  the  patentees  from 
going  on  with  said  suit  Judge  Drummoud  intimated  so 
clearly  in  his  opinion  that  Haish's  customers  should  not  be 
interfered  with  in  any  way,  that  nothing  more  was  done  in 
that  suit,  and  negotiations  for  a  settlement  with  Haish  were 
immediately  reopened  by  the  patentees.  At1;er  long  and  re* 
peated  consultations,  Haish's  counsel  striving  all  tlie  time  to 
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eecare  for  him  the  most  favorable  terms,  enoonraj^ing  him  to 
hold  oat,  and  at  the  same  time  advising  him  to  settle  when- 
ever he  oonld  do  so  on  the  pn>per  terms.  A  settlement  was 
at  last  perfected,  and  finally  the  ])aper8  thereof,  involving  the 
consideration  of  many  different  qnestions,  were  fally  executed 
and  delivered  nnder  the  advice  of  Mnnday,  Evarts  &  Adcock, 
on  behalf  of  ilaidh,  and  the  counsel  for  the  patentees  on  their 
part 

*'  By  this  settlement  Mr.  Haish  secured  the  following  advan- 
tages: 

*^  Ist.  He  is  relieved  from  all  claim  for  past  infringement, 
amonnting,  according  to  his  own  estimate,  to  $107,000. 

''2d.  He  is  allowed  to  withdraw  the  sum  of  $25,000  in 
cash,  deposited  by  him  in  court. 

'V3d.    He  received  from  the  patentees  $10,000  in  cash. 

^  4th.  He  obtains  a  license  under  all  their  patents  for  four- 
teen years,  the  same  as  all  their  other  licensees,  witli  the  fol- 
lowing important  differences,  that  is  to  say:  He  obtained  the 
right  to  make  10,000  tons  of  barb  wire,  for  each  year  during 
the  fourteen  years;  wliereas,  the  utmost  they  had  before  been 
willing  to  offer  him  was  4,000  tons.  On  the  first  4,000  tons 
he  pays  no  royalty;  whereas,  on  the  terms  before  offered  him 
he  would  have  to  pay  seventy-five  cents  per  hundred  pounds, 
or  $60,000  a  year  on  4,000  tons.  On  the  next  4,000  tons  he 
pays  only  fifty  cents  a  hundred  instead  of  seventy -five  cents, 
making  a  further  difference  in  his  favor  of  $20,000  a  year,  or, 
in  all,  a  difference  in  his  favor  of  $80,000  a  year,  or  $1,120,- 
000  for  the  whole  fourteen  years,  if  the  business  should  continue 
so  long,  and  he  continue  to  manufacture  at  that  rate,  and  on 
those  terms  and  prices;  a  difference  which  he  would  have  to 
pay  under  like  circumstances,  had  he  got  no  better  terms 
than  those  previously  offered. 

'^  On  this  supposed  state  of  facts,  what  in  your  opinion,  would 
be  a  fair  and  reasonable  and  usual  or  customary  compensation 
for  the  services  of  these  plaintiffs  herein,  Messrs.  Munday, 
Evarts  &  Adcock,  Mr.  Payson  being  associated  with  tliem  tfs 
counsel,.and  taking  part  in  most  of  the  matters  herein  named  f " 

To  this  question  the  several  attorneys  ausweied,  giving  their 
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opinions,  ranging  from  twenty  to  ten  thousand  dollars.  The 
jury  by  their  verdict  found  for  the  plaintiffs,  and  assessed  their 
damages  at  eight  thousand  one  hundred  and  forty-three  dol- 
lars, for  whioh  the  court,  overruling  the  defendants'  motion 
for  a  new  trial,  gave  judgment,  and  the  hitter  prosecutes  this 
appeaL 

Mr.  Frank  J.  Smtih,  for  appellant;  that  admissions  of  a 
party  to  a  fact,  no  matter  how  or, when  made,  are  admis^hle 
against  him,  cited  Bobbins  v.  Butler,  24  111.  427;Grecnleaf 
on  Evidence,  §  212. 

Communications  made  to  an  attorney,  in  the  cliaracterof  a 
legal  adviser  are  to  be  protected  as  the  privileges  of  the  party 
asking  the  advice:  Shufel^t  v.  Barker,  56  111.  800;  Greenongh 
V.  Gaskell,  1  M.  &  E.  102;  Weeks  on  Attorneys^  §  143. 

The  value  of  services  is  entire!  v  detaclied  from  the  consid- 
eration  of  tlieir  ultimate  benefit  to  the  person  rendering  them: 
Bobbins  v.  Harvey,  6  Conn.  341. 

It  is  not  competent  to  ask  the  opinion  of  witnesses  in  snch 
a  way  as  to  have  it  cover  the  very  question  to  be  found  by  tlie 
jury:  C.  R.  I.  &  P.  R  R  Co.  v.  Moffitt,  75  III.  524;  C.  &  A. 
R.  R  Co.  V.  C.  &  M.  W.  R  R  Co.  67  111.  142;  Dorse?  v. 
Corn,  2  Bradwell,  533;  Raynolds  v.  Mac  Millan,  63  111.  46; 
Eggleston  v.  Boardman,  37  Mich.  14;  Yilas  v.  Downer,  21  Yt. 
4i9. 

An  attorney  can  not  recover  for  servioes  rendered  as  such, 
unless  he  can  show  an  employment  or  retainer:  C.  St  Charles 
&  Miss.  R  R  Co.  V.  Lamed,  26  111.  218;  Wails  v.  Snooession 
of  Brown,  27  La.  An.  411. 

It  is  allowable  for  an  attorney  to  charge  but  one  retainer: 
Schnell  v.  Schlernitzaner,  82  111.  439. 

Mr.  William  H.  King  and  Mr.  FsBDSBtc  W.  Packard,  for 
appellees;  that  in  a  suit  by  an  attorney  against  his  client  for 
fees,  the  rale  prohibiting  revelation  of  privileged  comniniii* 
cations  does  not  apply,  cited  Mitcliell  v.  Bromberger,  3  Ner. 
345;  Rochester  City  Bank  v.  Suydam,  6  Howard  P.  R  (N. 
Y.)  254;  Weeks  on  Attorneys  at  La;r,  283„ 
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The  case  was  fairlj  submitted  to  the  jury  under  the  in> 
strnctioTis,  and  tbefindingof  the  jury  should  not  be  set  aside: 
C.  B.  &  Q.  R  R  Co.  V.  Lee,  87  111.  454;  Addems  v.  Suver, 
89  111.  482;  Newkirk  v.  Cone,  18  III.  454;  Conn.  M.  L.  Ins. 
Co.  V.  Ellis,  89  111 .  516;  Wiggins  Ferry  Co.  v.  Higgins,  72 
111.  617  ;  Hayes  v.  Houston,  86  111.  487;  Lewis  v.  Lewis,  92 
111.  237;  Crist  v.  Wray,  76  111.  204;  Schmidt  v.  Sinnott,  103 
111.  168;  Peoria,  A.  &  D.  R  B.  Co.  y.  Sawyer,  71  111.  363; 
Carpenter  V.  Haddeu,  82  111.  265;  Oreote  v.  Willey,88ll!. 
444;  Williamsburg  City  Ins.  Co.  v.  Cary,  83  HI.  453;  Car- 
penter  v.  Davis,  71  111.  395;  Wheeler  v.  Sliields,  2  Scam.  348. 

The  affidavits  of  jurors  or  outside  persons  as  to  facts  derived 
from  jurors,  can  not  be  admitted  to  impeach  the  verdict:  Bert- 
holfv.  Qninlan,  68  111.  297;  JNicolfe  v.  Foster,  89  111.  386; 
Martin  v.  Ehrenfels,  24  111.  189;  Allison  v.  The  People,  45 
111.  87;  Beins  v.  The  People,  30  III.  256;  Smith  v.  Earns,  3 
Scam.  76;  Forrester  v.  Guard,  £reese,  44. 

MoAlustbr,  J.  The  rules  of  law  which  govern  in  the 
examination  of  witnesses  as  effectually  prohibit  counsel 
from  assuming  in  their  questions  any  facts  which  are  mate- 
rial to  the  point  of  the  inquiry,  but  which  are  to  be  ultimately 
found  by  the  jury,  as  other  rifles  of  law  forbid  the  presiding 
judge  from  assuunng  such  factd  in  his  instructions  to  the 
jury.  In  the  former  case,  the  reason  of  snch  rules  does  not 
rest  merely  upon  the  consideration  that  such  assumption  of 
facts  might  mislead  the  witness,  but  upon  that  of  the  liability 
of  such  assumption. or  assertion  of  facts  by  counsel  becoming 
a  substitute  in  the  minds  of  the  jurors  for  evidence,  and  thus 
calculated  to  mislead  Ihem.  In  the  latter  case  the  reason  is 
the  same,  witli  the  further  reason  that  the  assumption  by  the 
court  in  its  instructions  to  the  jury  of  material  facts  to  be 
found  by  them,  is  regarded  as  an  iuvrasion  by  the  court  of  the 
peculiar  province  of  the  jury.  Tlie  rules  in  the  former  case 
are  so  rigidly  maintained  that  they  will  not  permit  counsel. 
even  upon  cross-examination  and  when  leading  questions  may 
be  put,  to  assume  any  material  facts  in  issue  and  which  are  to 
be  found  by  the  jury,  or  to  assume  that  particular  answers  have 
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been  given  contrary  to  the  fact:  1  Starkie  on  Ev.  *p.  188;  The 
People  V.  Mather,  4  Wend.  249;  1  Oreenlf.  on  Ev.  §  434. 

Keeping  in  view  the  rales  above  referred  to,  we  can  scarcely 
conceive  of  a  more  glaring  error  than  was  committed  in  the 
court  below,  permitting  the  plaintiffs,  against  tlie  objection  of 
the  defendant,  to  read  to  each  one  of  the  six  attorneys  called 
by  the  plaintiffs  to  testify  to  the  value  of  their  services,  the  so- 
called  hypothetical  qnestion,  which  was  of  a  length  sufficient 
to  fill  two  pages  and  a  half  in  any  of  our  standard  law  reports, 
of  a  structure  wholly  incompatible  with  any  conception  of  ^ 
proper  hypothetical  question,  because  it  was  replete  with  abso- 
lute assertions  of  facts,  and  even  extended  into  the  domain 
of  pure  speculation.  The  great  body  of  it  seems  to  us  to  have 
partaken  far  more  of  the  character  of  a  high-sounding  pro- 
logue than  of  that  of  a  plain,  simple,  comprehensible  question 
to  be  put  to  a  witness,  even  though  a  lawyer,  in  a  trial  before 
a  jury.  It  not  only  abounded  with  strong  adjectives,  with 
now  and  then  a  rhetorical  expletive,  but  emlK)died  a  rather 
vigorous  ani^ument  to  prove  the  magnitude  of  the  victory, 
which  the  plaintiffs  had  won  for  the  defendant;  his  immediate 
gains,  his  rescue  from  impending  perils,  the  superior  advan- 
tages which  he  thereby  acquired  over  other  persons,  with 
whom  he  had  no  connection;  a  victory,  whose  stupendous  re- 
sults to  the  defendant,  the  argument  traced  down  through  the 
next  succeeding  fourteen  years  of  the  uncertain  future,  show- 
ing that  the  defendant  might  realize,  as  a  crowning  result  of 
the  plaintiffs'  services,  the  great  sum  of  one  million  one  hun- 
dred and  twenty  thousand  dollars,  if  he  would  but  attend  to 
his  business  during  that  time. 

That  composition,  so  made  up,  and  evidently  prepared 
beforehand,  with  study  and  deliberation,  was  read  over  six 
times  in  the  hearing  of  the  jury.  But  counsel  for  the  plaint- 
iffs below,  on  argument  here,  strenuously  insisted  that  the 
judgment  ought  to  be  affirmed;  and  when  we  told  them  that 
said  so-called  hypothetical  question  was  clearly  improper,  tliey 
then  replied  that  it  was  addressed  to  intelligent  lawyers,  and 
that  all  of  them,  but  one,  expressly  excluded  from  their 
o;)inions  the  objectionable  matter;  that,  therefore,  if  wrong, 
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it  could  do  no  harm.  That  argument  is  based  on  the  assump- 
tion that  the  jury  should  fix  the  amount  of  the  plaintitis' 
compensation  solely  upon  the  average  result  from  the  opinions 
given  by  the  several  attorneys.  Such  is  not  the  proper  view. 
When  the  plaintiff  sues  for  services,  upon  a  qtiantum  meruit^ 
no  specific  remuneration  having  been  agreed  upon,  the 
amount  is  of  course  a  question  for  the  jury.  3  Starkie  on 
Evidence,  *p.  1307.  In  determining  that  amount  the  jury  are 
not  bound,  or  necessarily  controlled,  by  the  opinions  of  the 
attorneys  as  to  the  value  of  the  services,  but  such  opinions 
are  to  be  regarded  merely  as  facts  in  tlie  case,  to  be  considered 
by  the  jury  in  connection  with  the  other  facts  and  circiim^ 
stances  in  evidence.  Eose  v.  Spies,  44  Missouri,  20;  Anthony 
v.  Stinson,  4  Kansas,  211. 

The  prejudicial  eifect  predicable  upon  the  reading  of  the 
so-called  hypothetical  question  half-a-dozen  times  in  the 
hearing  of  the  jury,  consists  in  the  tendency  the  performance 
had  to  mislead  the  jury  as  to  what  were  the  facts,  and  what 
elements  they  would  take  into  consideration  in  fixing  the 
amount  of  plaintiffs'  compensation.  The  inquiry  was  upon  a 
quantum  meruit^  and  it  was  not  what  benefits  immediate  and 
remote  the  defendant  had  derived  irom  plaintifis'  services, 
but  what  was  the  general  worth  of  those  services.  Kobbins  v. 
Harvey,  5  Conn.  341. 

The  general  rule  is  well  stated  in  Eggleston  v.  Boardman, 
37  Mich.  18,  to  the  effect  that  the  professional  skill  and  stand- 
ing of  the  person  employed,  his  experience,  the  nature  oi'  the 
controversy,  both  in  regard  to  the  amount  involved  aud  the 
character  and  nature  of  the  questions  raised  in  the  case,  as 
weU  as  the  result  should  all  be  taken  into  consideration,  in 
fixing  the  value  of  the  services  rendered. 

The  result  as  mentioned  in  that  statement,  means  the  way  in 
which  the  litigation  terminated;  and  not,  that  the  party  per- 
forming the  services  may  trace  oat  ultimate  benefits  to  his  cli- 
ent with  the  view  of  enhancing  the  value  of  his  services.  The 
lawyer  always  daims,  that,  if  he  performs  his  services  for  his 
client  with  the  requisite  skill  and  diligeQce,  be  is  entitled  to 
the  full  customary  charges,  even  though  his  client  was  unsui^ 
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cessfnl  in  the  litigation,  becanse  he  doeB  not  warrant  feticoess; 
and  the  law  allows  htm  to  do  bo.  So  does  the  physiciaiif 
thongh  his  patient  dies.  So  when  a  person  sells  articles  of 
merchandise,  upon  a  quantum  ^oal^Mnt^  lie  is  entitled  to  re- 
cover what  they  were  reasonably  wdrth  at  the  titne  of  the  sale 
and  delivery,  although  tlie  goods  were  a  dead  loss  t6  tite 
buyer,  there  being  neither  fraud  nor  warrant}-  on  the  part  of 
the  seller.  This  being  so,  is  the  lliw  so  inconsistent,  that  if  a 
"buyer  of  real  or  personal  property  etnploy  a  lawyer  to  draw 
the  agreement,  and  advise  lis  to  its  execution,  the  latter,  in  a 
suit  to  recover  the  g^neml  W6rth  of  his  services,  at  the  time 
they  were  rendered,  may  go  into  an  inquiry  respectitig  die 
immediate  and  rctnote  benefits  which  the  client  derived,  bj 
means  of  such  agreement }  Can  the  physician,  whM^^rofes- 
Bional  services  are  supposed  to  have  saved  the  life  of  a  stiieoess- 
All  business  mtin,  in  an  feiction  upon  a  qvaiUum  meruit  fbr 
those  services,  be  permitted  to  make  inquiry  as  to  what  his 
patient  might  acquire  during  the  rest  of  his  natural  life,  witii 
the  view  df  fixing  the  general  worth  of  his  services,  at  the 
time,  and  under  the  circumstance^^  of  their  rendition?  Shall 
he  recover  a  handsome  fortune  fbr  so  curing  a  capable,  sticcess- 
ful  patient,  when  fifty  or  a  hundred  dollars  would  be  consid- 
ered a  fair  colnpensation,  if  the  patient  had  beeh  poor  and 
unsuccessful?  So,  coming  down  to  the  present  case,  can  the 
plaintiffs,  wKo  have  sued  upon  a  qvarvtum  meruit  for  profes- 
sional services  in  defending  two  suits,  against  the  defbudant 
in  the  federal  court,  the  result  of  which  was  adverse  to  biro; 
for  professional  services  in  preparing  and  advising  about  an 
>tgreement  of  compromise  between  their  client  and  his  adversa- 
ries, be  permitted  to  go  into  the  fields  of  speculation,  as  to  how 
much  agency  their  services  in  the  suits  had  in  superinducing 
the  comprottiTBe,  and  then  as  to  what  imtnediate  and  remote 
benefit  their  client  derived  ft6tti  au6fa  agreemtot  of  fSfm- 
promise,  and  would  derive  throtigh  a  period  of  fettrt^n  years, 
With  a  view  to  showing  the  general  worth  of  those  aervioes, 
\vhen  rendered  ?  llie  propositidti  seems  iso  m,  preposteroas. 
For  the  efrors  pointed  out,  the  jndgraetit  biBibw  tnmt  be  re- 

▼ersed  and  the  cause  remanded* 

Judgment  reversed. 


-October 
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Jacob  Fbanefurtee 

V. 

W.  a  Bbyan. 

1.  Acmow  FOR  itiALicioufl  pnosaounoH— Illbgal  act  of  justics. — 
Where  appellant  instigated  the  suin^  out  of  a  State  warrant  against  appel- 
lee and  the  complaint  on  which  it  iBsued  contained  an  aocusation  of  lar- 
ceny and  that  only,  and  the  justice  of  hi?  own  motion  c^aQ,ged  thecfa^i^ge 
el' larceny  into  one  of  '* disorderly'*  conduct  and  imposed  Qi  fii^^-  In^  an 
action  for  malicious  prosecution,  held,  that  appellant  could  not  be  held  re* 
sponsible  for  these  illegal  acts  of  the  justice,  and  when  appellee  chose  to 
dismiss  his  suit  as  to  the  justice,  it  was  error  to  overrule  appellant^s  motion 
to  exclude  the  evideBce  as  to  snch  acta. 

9.  LiABiLiTT  09  JUATio&^The^  jusiipe  in  changing  the  ph^urge  ficon^ 
larceny  to  one  of  disorderly  conduct,  acted  beyond  and  outside  any  au- 
thority which  the  law  gave  him  by  reason  of  the  accusation  of  larceny,  and 
he  became  as  much  outside  the  protection  of  the  Uw  in  respect  to  that 
act  aod  what  followed,  as  if  he  had  held  no  office  at  alt  The  act  itself  was 
by  implication  a  dismissal  of  the  charge  of  larceny. 

3.  Where  accusation  includbs  opfbnsb  of  inferior  degree. — 
If  an  accusation  includes  an  offense  of  an  inferior  degree,  the  accused  may 
he  acquitted  of  the  higher  crime  and  convicted  of  the  lesser,  and  in  an  ac- 
tion of  malicious  prosecution,  a  conviction  of  such  mferior  oftense  will  he 
considered  as  the  proximate  effect  of  the  origim^  acciv^ation.  In  the  case 
however  of  ''disorderly'*  cctuduct  and  kM^ce^y,  no  two  offenses coi:\1d  b^ 
more  dissimilar. 

4.  Malice  not  lbqal  prbsuicption  from  want  of  probable 
CAUSE. — Malice  is  not  a  legal  presumption  from  want  of  probable  cause,  and 
an  instruction  which  invades  the  provinoe  of  the  jury  by  indirectly  telling 
them  that  in  the  opinion  of  Ihe  conrt  the  facts  and  circuip^jtancee  in  th^ 
case  would,  with  the  want  of  probable  cause,  warrant  the  inference  of  mal- 
ice, is  erroneous. 

5.  Measure  OF  damages — EhcsicPLART  damages. — The  measure  of 
damages  for  the  legal  injuiy  inaca^e  of  malicious  prosecntiop,  i^  compensa- 
tion. In  addition  to  such  compensation,  the  jury  m  ly  add  exemplary  or  puni- 
tive damages,  but  in  fixing  the  amount  they  should  exercise  a  fair  and  rea^n- 
able  discretion,  keeping  in  view  the  nature  of  the  wrong  committed  and  the 
eaornai^,  or  otherwise,  of  such  aggravating  circumstances  u  shown  by  the 
evidence,  rather  than  the  measure  of  compensation  to  the  plaintiff. 

6.  MpTivE.— Where  there  is  probable  cause  for  a  pro8ecutio^  it  is  not  a 
malicious  prosecution  in  law,  no  matter  with  what  motive  it  was  carried  on. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
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Elliott  Ahthony,  Judge,  presidiag.     Opinion  filed   Janiiarjr 
30,  1883. 

Mr.  S.  K.  Dow,  for  appellant;  that  plaintiif  had  no  need  to 
show  the  action  of  the  grand  jurj  because  the  record  of  the 
proceedings  before  the  justice,  which  was  offered  by  plaintiff 
in  evidence,  showed  the  prosecution  was  ended,  and  that  it 
terminated  in  his  favor,  cited  Cardival  v.  Smith,  109  Mass. 
158;  Saylis  v.  Briggs,  4  Mete  421. 

The  motive  is  immaterial,  if  there  be  probable  cause:  Ames 
V.  Snyder,  69  111.  376;  Wagner  v.  Aultman,  2  Brad  well, 
147. 

Damages  to  be  recoverable  must  be  the  natural  and  reason- 
able result  of  the  defendant's  act:  Phillips  v.  Dickerson,  85 
111.  11;  Murphy  v.  Walters,  34  Mich.  180;  Snydacker  v. 
Brosse,  61  111.  8*58 :  1  Chitty  on  PI.  184;  Leigh  v.  Webb,  3 
Esp.  165;  McNeeley  V.  Driskill,  2  Blackf.  259;  Cooley  on 
Torts,  70-77. 

Mr.  H.  H.  Ain>EB80N,  for  appellee;  as  to  instructions,  in 
eases  of  malicious  prosecution,  cited  Bowen  v.  Shay,  8  Legal 
Adviser,  393;  Krug  v.  Ward,  77  IlL  603;  Stevens  v.  M.  C. 
R'y  Oo.  26  Eng.  L.  &  E.  £.  410;  Townshend  on  Slander  and 
Libel,  8d  ed.  §  426. 

If  one  through  malice  and  for  insufficient  cause,  cause  the 
arrest  of  another,  he  is  liable  for  all  the  acts  of  the  magistrate 
before  whom  the  accused  is  brought,  whether  they  be  legal  or 
illegal:  Parkhouse  v.  Forster,  5  Mod.  427;  Elsie  v.  Smith,  2 
Chitty  R  305;  Barber  v.  RoUinson,  1  Cr.  &  M.  328;  Lock  v. 
Ashton,  12  Q.  B.  875;  Bassett  v.  Bratton,  86  111.  157. 

McAllister,  J.  This  was  an  action  for  malicious  prosecn- 
tion  and  trespass  and  false  imprisonment,  brought  by  appellee 
Bryan  against  the  appellant  Frankfurter,  Nicholas  Blocks  and 
Henry  Harrar,  the  latter  being  a  justice  of  the  peace,  atNiles 
Centre,  Cook  county.  The  defendants  appeared  and  pleaded 
separately.  It  appeared  on  the  trial,  that  defendant  Bl<5ck8 
May  19,  1881,  made  complaint  on  oath  in  writing  before  siud 


FiBST  District — October  Term,  1882.      551 

•  Frankfurter  v.  Biyan. 

Harrar,  and  the  latter  issued  a  State  warrant  a^inst  BryHn, 
for  tlie  alleged  crime  of  stealing  lumber  owned  by  Blocks,  of 
the  value  of  thirty  dollars;  and  both  Bryan  and  Frankfurter 
resided  at  Bavenswood,  eight  miles  from  Niles  Centre;  that 
said  ^varrant  was  put  into  the  hands  of  a  constable,  who  ar* 
rested  Bryan  thereunder,  and  took  him  before  said  justice  to  be 
examined  touching  said  charge;  that  Blocks  appeared  but 
had  no  attorney;  that  Frankfurter  and  his  wife  were  sum- 
moned as  \viitnesse8  and  attended;  that  a  hearing  was  had  May 
20,  1881,  before  said  justice.  Tlie  plaintiff  below  gave  in 
evidence,  the  transcript  from  said  justice's  docket  of  said  pro- 
ceedings, from  which  it  does  not  appear  expressly  that  the 
justice  dismissed  said  charge  of  larceny,  as  not  being  sustain- 
able, but  it  affirmatively  appears  therefrom  that  the  justice 
changed  said  charge  into  that  of  'disorderly"  and  upon 
this  latter  charge  fined  Bryan  three  dollars  and  costs. 
It  appears  that  thereupon  Bryan  asked  for  an  appeal ;  but  the 
jus^tice refused  to  allow  him  any  time  for  appeal,  and  told  him 
if  he  did  not  pay  the  costs  he  would  send  him  to  jail,  and 
proceeded  to  issue  %n  execution  against  property  on  said  judg- 
ment, delivered  it  to  the  constable  who  immediatelv  returned 
it,  "  no  property  found; "  that  thereupon  Harrar  issued  a  mitti- 
mus, in  which  it  was  recited  that  Bryan  had  been  found  guilty 
of  stealing  lumber  belonging  to  Blocks,  and  fined  three  dollars 
and  costs;  and  that  he,  Bryan,  having  failed  to  give  bail  in  the 
sura  of  two  hundred  dollars,  for  his  appearance  at  the  next 
term  of  the  criminal  court,  therefore  the  constable  was  com- 
manded to  take  him  to  the  county  jail,  etc*  It  appears  that 
the  justice  put  this  so-called  mittimus  into  said  constable's 
hands,  upon  which  he  took  Bryan  into  custody,  compelling 
him  to  walk  from  Niles  Centre  to  Bavenswood,  where  Bryan 
got  a  vehicle,  and  was  conveyed  to  the  county  jail,  but  about 
ten  o'clock  that  night  was  released  from  custody,  upon  enter* 
ing  into  recognizance  in  the  criminal  court.  The  plaintifi^gave 
evidence  that  the  grand  jury  returned  no  bill,  and  that  Bryan 
was  discharged  by  the  criminal  court. 

There  was  no  evidence  tending  to  show  that  either  Blocks 
or  Frankfurter  requested  or  in  any  manner  directed  the  justice 
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to  change  tlie  cliarge  in  the  warrant  to  that  of  "disorderly," 
or  impose  said  jftne,  or  issne  any  exeeution  s^inst  the  prop- 
erty of  Bryan,  or  to  issue  the  80>-ealied  mittimus;  bat  tlie  evi- 
dence shows  that  tlie  justice  did  all  of  those  thin^  upon  hid 
own  motion.  Neither  was  there  any  evidence  tending  to  show 
that  either  Blocks  or  Frankfurter  directed  or  in  any  manner 
participated  in  anything  that  was  done  by,  or  under  sneh 
mittimus;  or  that  they  or  either  of  them  anbeequeutly  rati- 
fied any  of  said  acts  of  the  justice  or  constable. 

It  appears  by  uncontradicted  evidence  that  Frankfurter 
had  left  the  justice'd  office  and  gone  home  before  said  so-called 
mittimus  was  issued  and  that  he  knew  nothing  about  it.  The 
evidence  as  to  the  issuing  of  the  mittimus,  and  the  subse- 
quent acts  thereunder,  was  admitted  against  the  objection  of 
Frankfurter's  counsel,  and  it  was  so  admitted  on  the  ground 
that  Harrar,  the  justice,  was  a  party  defendant  But  when  it 
was  all  in,  the  plaintiff  dismissed  his  suitas  to  the  justice  Har- 
rar, thus  leaving  Blocks  and  Frankfurter  as  the  only  defend- 
ants; the  counsel  for  tl>e  latter  thereupon  moved  the  court  to 
exclude  from  the  jury  all  the  evidence  relating  to  the  issuance 
of  said  mittimus,  and  all  acts  thereunder  as  incompetent  so 
far  as  Frankfurter  was  concerned.  Tlie  court  overruled  the 
motion;  to  which  exception  was  taken.  And  that  presents  the 
first  point  for  consideration,  on  this  appeal  of  Frankfurter, 
against  whom  judgment  for  eight  hundred  dollars  was  given 
below. 

If  this  appellant  was  not  responsible  for  the  issuing  that 
mittimus,  and  what  was  done  under  it,  upon  some  other 
ground  than  that  of  an  actual  participation  in,  or  subsequent 
ratification  of  those  acts,  then  the  court  erred  in  overruling  the 
motion  to  exclude  the  evidence  as  to  those  acts.  Now,  it 
is  true  that  there  was  evidence  tending  to  show  that  the  ap- 
pellant instigated  the  suing  out  of  the  State  warrant,  against 
Bryan,  by  Blocks.  The  complaint  on  which  it  issued,  con- 
tained an  accusation  of  larceny,  and  that  only.  The  warrant 
WHS  solely  upon  the  charge  of  larceny.-  The  question  therefore 
arises,  whether  the  action  of  the  justice  in  fining  Bryan  for 
disorderly  conduct,   (if  that   is  what  the  term,  "  disorderly," 
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meanfi),  and  the  issnin^  of  tlie  Beveral  processes  thereupon 
vhicb  were  issued,  can  be  considered  as  natnj*al  and  prozU 
mate  results  of  the  original  aecusation  of  larceny,  and  the  State 
warrant  issued  thereupon.  If  tlie  offense  of  disorderly  con- 
duct is  to  be  regarded  in  law,  as  an  offense  of  an  inferior  degree, 
and  included  in  the  accusation  of  larcenjs  aconvictionof  such 
inlerior  offense  might  properly  be  considered  as  a  proximate 
result  of  tlie  accusation  of  larceny.  For  it  is  a  general  rule, 
tliAt  if  the  accusation  includes  an  offense  of  an  inferior  degree, 
the  accused  may  be  acquitted  of  the  higher  crime,  and  con- 
victed of  the  lesser.  Prindiville  v.  The  People,  42  111.  217. 
The  general  definition  of  disorderly  conduct,  as  given  by  the 
statute,  is  thus:  '^Whoever  shall  be  guilty  of  open  lewdness, 
disorderly  conduct,  or  other  notorious  act  of  public  indecency 
tending  to  debauch  the  public  morals,  shall  be  iined  not  ex- 
ceeding $200."  To  say  tliat  such  an  offense  as  that  is  in- 
cluded in  an  accusation  of  larceny,  would  be  the  extreme  of 
absurdity.  Who  ever  heard  of  a  party  being  convicted,  in 
any  respectable  court,  of  the  offense  of  disorderly  conduct, 
under  an  indictment  for  larceny?  The  essence  of  larceny  is 
the  felonious  taking  tlie  property  of  another  without  his  con- 
sent, and  against  his  will,  with  intent  to  convert  it  to  the  use 
of  the  taker.  In  a  great  majority  of  the  cases,  the  felonious 
intent  is  shown,  by  the  fact  that  the  taking  was  done  clandes- 
tinely, stealthily.  On  the  other  han  t,  it  is  indispensable  to 
the  offense  of  disorderly  conduct,  that  the  acts  of  the  accused 
were  open,  notorious,  and  thus,  and  from  tlieir  nature,  tend 
to  debauch  the  public  morals.  No  two  offenses  could  be 
more  dissimilar. 

It  follows,  therefore,  that  when  the  justice  changed  the 
charge  of  larceny  into  one  of  disorderly  conduct,  he  acted  be- 
yond and  outside  any  authority  which  the  law  gave  him,  by 
reason  of  the  accusation  of  larceny  being  pending  liefore  him. 
Addison  on  Torts,  4th  ed.  606;  Martin  v.  Pridgeon,  1  £)lis 
&  Ellis,  778,  102,  E,  0.  L.  776;  Kogers  v.  Jones,  3  Burn.  & 
Cress.  409.  He  did  this  of  his  own  motion,  and  the  act  itself 
was,  by  implication,  a  dismissal  of  the  charij^e  of  larceny. 
When  he  got  to  that  point  he  should  have  stoppc:d,  and  let 
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all  the  parties  go  their  way.  He  should  at  least  have  dis- 
charged Bryan.  But  the  legal  result  is,  that  what  he  did 
amounted  to  a  termination  of  the  prosecution  which  Blocks 
had  instituted.  The  force  which  had  been  set  in  motion,  by 
means  of  the  State  warrant,  was  brought  to  a  termination;  it 
was  spent,  and  a  new  one  started  by  the  independent  will  and 
voluntary  action  of  the  justice.  If  any  one  was  liable  to  Bryan 
for  the  consequences  which  followed,  it  was  the  justice  alone. 
The  case,  which  was  regularly  brought  before  him  was  that 
arising  upon  the  complaint  for  larceny.  Under  tliat  he  had 
jurisdiction  to  order  the  accused  discliar:;i^d,  if  the  evidence 
failed  to  show  probable  cause,  or  if  it  sliowed  probable  cause, 
to  so  find,  and  require  him  to  give  bail  to  the  criminal  conrt. 
He  did  neither,  but  of  his  own  motion  changed  the  charge 
into  ^Misorderly,"  and  imposed  a  fine. 

In  that  he  overstep])ed  the  boundary  of  his  judicial  author- 
ity,  and  became  as  much  outside  the  protection  of  the  law,  in 
respect  to  that  act  and  what  followed,  as  if  he  held  no  office 
at  all:  Cooley  on  Torts,  417,  nor  was  there  even  a  colorable 
authority  for  so  doing. 

But  when  Bryan  chose  to  dismiss  his  suit,  as  to  the  real 
author  of  that  wrong  And  its  consequences,  the  court  should 
have  granted  the  motion  on  behalf  of  Frankfurter,  to  exclude 
from  the  jury  all  the  evidence  which  had  been  given,  tending 
to  prove  such  wrong  and  its  consequences,  because  neither  of 
the  remaining  defendants  was  responsible  therefor.  That 
motion  was  denied  by  the  court,  and  there  was  not  even  an 
instruction  by  the  court  directing  the  jury  to  disregard  it; 
and  if  there  had  been,  it  would  not  cure  the  error.  The  La- 
fayette, B.  &  M.  R  R  Co.  V.  Winslow,  66  111.  219;  Lycoming 
Fire  Ins.  Co.  v.  Rubin,  79  III.  402. 

At  the  instance  of  the  plaintiff  the  court  gave  this  insfrnc- 
tion  to  the  jury:  '^  They  are  further  instructed  that,  if  they  be- 
lieve from  the  evidence  and  circumstances  proved  on  this 
trial,  that  the  defendants  had  not  probable  cause  for  prosecnt- 
ing  the  plaintiff,  and  that  they  did  prosecute  him  as  charged  in 
tlie  dochiration,  then,  the  jury  may,  from  such  want  of  prulnihle 
CHUse  and  from  all  the  facts  and  circumstances  in  the  case,  iu« 
fer  malice." 
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UnleBs  malice  is  a  legal  presumption  from  the  want  of  prob- 
able cause,  this  instruction  was  wrong.  But  malice  is  not  a  le- 
gal presumption  from  want  of  probable  cause,  and  it  does  not 
necessarily  follow  from  the  want  of  probable  cause:  Harpham  v. 
Whitney,  77  111.  32.  That  being  so,  the  last  clause  in  the  in- 
struction should  have  been  followed  with  the  hypothesis  that 
such  facts  and  circumstances  were  sufficient,  with  the  want  of 
probable  cause  to  warrant  the  inference  of  malice.  As  it  was 
given,  the  instruction  invades  the  province  of  the  jury  by  in- 
directly telling  them  that,  in  the  opinion  of  the  court,  the 
facts  and  circumstances  in  the  case  would,  with  the  want  of 
probable  cause,  warrant  the  inference  of  malice. 

The  court  gave  to  the  jury  the  following  instruction  for 
plaintiff:  ^'  The  jury  are  further  instructed,  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff,  up  to  the  time  of 
his  arrest,  bore  a  good  reputation  for  honesty^  and  that  the 
defendants  knew  his  reputation  to  be  such  up  to  the  time 
of  his  arrest;  then  that  fact  is  a  proper  one  to  be  consid- 
ered by  the  jury  in  connection  with  the  other  evidence  in 
the  case  in  determining  whether,  or  not,  the  defendants  had 
probable  cause  to  believe  and  did  believe  that  he  was  guilty 
of  the  crime  charged  against  him."  There  had  been  no  evi- 
dence introduced  by  eitlier  the  defendants  or  the  plaintiff, 
upon  the  question  of  the  plaintiff's  reputation  for  honesty  or 
otherwise.  For  that  reason  the  instruction  should  not  have 
been  given. 

The  court  also  gave  for  the  plaintiff,  the  following:  *^  If  the 
jury,  under  the  evidence  and  the  instructions  of  the  court, 
find  the  defendants  guilty  in  this  case,  in  assessing  the  plaint- 
iff 's  damages  they  are  not  confined  to  such  damages  as  will 
compensate  the  plaintiff  for  such  injuries  as  the  evidence 
shows  he  had  received  by  reason  of  the  arrest  and  imprison- 
ment charged  in  the  declaration,  but  they,  may  in  addition 
thereto,  assess  against  the  defendants,  by  way  of  punishment 
to  them,  and  as  an  example  to  others.  Such  damages  as  the 
jury  in  their  sound  judgment,  under  all  the  evidence  in  the 
case,  believe  the  plaintiff  has  susta^'ned ;  not  exceeding  in  any 
event,  the  amount  of  damages  claimed  in  the  declaration,  pro- 
vided the  jury  believe  from  tlie  evidence  that  the  arrest  was 


656  Appellate  Courts  of  Illikois. 

Fnmkfurter  v.  Bvyan. 

cansed  bj  the  deferidaiita  malioiouslj,  and  witlu>at  probable 
cause." 

This  instrnction  is  obnoxious  to  two  objections:      First, 
it  indirectly  tells  the  jury  to  give  the. plaio tiff  eouip^isation 
for  such  injuries  as  the  evidence  shows  that  he  had  snstaiQed 
by  reason  of  the  arrest  and  imprisonment  charged  in  the  dec- 
laration.   Now,  the  arrest  of  the  plaintiff  upon  said  roitti* 
luns,  and  his  imprisonment  thereunder^  were  charged  in  the 
declaration,  for  which,  as  we  have  seen,  the  defendants,  Blocks 
and  Frankfurter,  were  not  legally  responsible.    The  damages 
should  have  been  limited  to  those  arising  from  the  arrest  aud 
imprisonment  under  the  State  warrant     Secondly:    The  in- 
strnction lays  down  the  wrong  principle^  npon  which  punitive 
or  exemplary  damages  should  be  assessed;  viz.,  in  proportion 
to  the  actual  damages  which  the  plaintiff  had  sustained.    If 
followed,  the  jury  would  simply  duplicate  plaintiff's  compen- 
satory damages. 

The  rules  which  we  derive  from  the  authorities,  as  applica- 
ble to  a  case  like  this,  are  these:  For  the  legal  injury,  which 
of  course  would  include  all  the  natural  and  proximate  eonse- 
queneea,  the  measure  of  redress  ia  compensation.  And  in  ad- 
dition to  such  compensation  the  jury  may  add  exemplary  or 
punitive  damages;  but  in  fixing  the  amount  they  should  exer- 
cise a  fiiir  and  reasonable  discretion,  keeping  in  view  tlie 
nature  of  the  wrong  committed,  and  the  enormity,  or  other- 
wise, of  such  aggravating  circumstances  as  may  be  shown  by 
the  evidence,  rather  than  the  measure  of  compensation  to  tlie 
plainti£  Day  ▼.  Wood  worth,  13  Uow.  U.  S.  863;  Sedgwick 
on  Datnages,  6  ed.  588-9. 

The  court,  of  its  own  motion,  gave  this  instruction:  '^The 
prosecution  of  a  person  with  any  other  motive  than  that  of 
bringing  a  guilty  party  to  justioC}  is  a  malicious  prosecatioa 
in  law."  This  was  wrong  because  it  omitted  the  hypothesis 
of  want  of  probable  cause.  If  there  be  probable  cause  for  a 
prosecution,  it  is  not  a  malicious  proseontion  in  law,  no  mat- 
ter with  what  motive  it  was  carried  on.  For  the  reasons 
stated  the  judgment  of  the  conrt  below  mnpt  b^  reversed  and 
the  cause  remanded. 

Judgment  revoraed. 
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V. 

Hbrzog  bt  al. 


1.  Criedttoh'sbill,  mBQinRKMBTfTS  OF.—- Thebill  in  this  case  can  not 
be  regarded  as  a  creditor *9  bill  as  it  does  not  set  forth  the  time  when  the  exe- 
cution was  issued,  when  it  was  returnable,  or  the  actual  retur  i  of  the  sheriff 
thereon  in  such  a  manner  as  to  show  to  the  court  that  plaintiffs'  remedy  at 
law,  had  been  exhausted. 

2.  Stipclation  ov  HEOORD.^Wheie  by  an  agrreement  of  record  in  a 
suit  at  law,  the  only  contingency  requisite  to  giving  the  plaintiffs  an  inter- 
est in,  and  right  to  receive  a  portion  of  money  deposited  with  the  clerk  of 
the  court  was  such  a  final  determination  of  the  suit  in  favor  of  the  plaintiffs 
as  that  a  sum  of  money  was  adjudged  to  be  due  and  was  awarded  by  the 
court  to  them  and  that  contingency  happened.  HeM^  that  plaintiff  were 
entitled  tosneh  sum  of  money;  and  the  bill  in  equity  against  defendants 
and  clerk  to  compel  the  clerk  to  pay  over  such  sum,  should  not  have  been 
d  smissed  by  the  court. 

Appeal   from  the  Saperior  Conrt  of  Cook  connty ;    the 
Hon.  John  A.  Jakeson,  Judge,  presiding.     Opinion  filed  ^ 
March  27,  1883. 

The  appellants  Albright  and  ^eenan  having  bronglit  an 
action  of  assumpsit  in  the  superior  court  against  the  appcK 
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lees,  Herzog  and  Witkowsky,  sued  oat  an  attachment  in  aid, 
by  virtue  of  which  the  sheriff  seized  a  stock  of  cloaks,  the 
property  of  the  defendants.  Thereupon  an  agreement  of 
record  in  said  cause  was  entered  into  between  the  parties  as 
follows: 

In  the  Superior  Court  of  Cook  County,  Illinois,  Tilghman  S. 
Albright  and  Joseph  Keenan  v.  Joseph  Herzog  and 
David  Witkowsky,  assumpsit  and  attachment  in  aid. 

It  appearing  that  the  cloaks  that  have  been  taken  and  are 
held  by  the  sheriff  of  said  county,  on  the  writ  of  attachment 
herein,  can  now  be  sold  for  cash,  it  is  hereby  stipnlated  and 
agreed  by  and  between  the  said  parties,  tiiat  the  same  may  be 
sold,  and  the  proceeds  thereof,  or  sufficient  thereof  to  cover 
the  plaintiffs'  claim  and  costs  of  suit,  shall  be  deposited  with 
the  clerk  of  said  court,  and  the  receipt  of  said  clerk  shall  be 
a  full  discharge  of  said  sheriff,  and  the  money  shall  take  the 
place  of  the  goods  attached,  and  the  right  of  the  parties  to 
said  money  shall  be  the  same  as  they  would  bo  to  said  attached 
goods  if  this  stipulation  had  not  l)6en  made,  and  if  said  suit 
shall   be  finally  decided  and  determined    in  favor  of  said 
plaintiffs,  said  clerk  shall  pay  out  of  said  money  such  sum  as 
shall  be  awarded  by  the  court  to  the  plaintiffs;  or  if  the  same 
shall  be  finally  decided,  and    determined  in  favor  of  the  de- 
fendants, said  clerk  shall  pay  over  said  money  to  said  defend- 
ants, their  assigns,  or  legal  representatives,  and  shall  also  pay 
any    balance  that    shall   remain   after  paying  the  amonnt 
awarded  to  said  plaintiffs,  if  such  award  shall  be  made  to 
them;  to  the  defendants  in  like  manner. 

It  is  understood  that  such  sale  shall  be  a  private  sale,  to  be 
made  by  said  defendants  to  such  persons  and  at  such  prices 
as  they  may  see  fit,  provided  that  at  least  five  hundred  and 
fifty  dollars  in  cash  be  realized  therefrom,  and  deposited  with 
the  clerk  by  said  sheriff,  as  above  provided. 

Such  sale  to  be  made  by  the  sheriff  under  the  direction  of 
the  defendants,  and  nothing  herein  contained  shall  be  construed 
as  depriving  either  party  of  any  right  they  may  have  in  the 
premises.'* 

At  the  January  term,  1881,  the  cause  being  tried  by  jurfi 
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the  issue  upon  the  affidavit  for  the  attachment  was  found  for 
the  defendants,  while  that  upon  the  merits  was  in  favor  of  the 
plaintiffs,  the  jury  assessing  their  damages  at  $490.88,  for 
which  the  court  gave  judgment,  but  dissolved  the  attachment. 
Afterward,  and  on  the  20th  day  of  January,  1881,  the  plaint- 
iffs sued  out  2l  fieri  facias^  and  delivered  it  to  the  sheriff,  who, 
on  the  same  day  returned  it  nulla  bona.  They  then  demanded 
so  much  of  said  money  as  would  satisfy  said  judgment  for 
damages,  of  said  clerk,  mentioned  in  said  stipulation,  but  who 
refused  to  pay  the  same  over.  They  thereupon  filed  this  bill 
setting  up  the  foregoing  facts,  making  the  defendants  to  said 
judgment  and  said  clerk,  parties  defendant,  praying  that  said 
clerk  be  required  to  appropriate  said  funds  to  plaintiffs'  benefit 
pursuant  to  said  stipulation,  and  for  such  other  and  further 
relief  in  the  premises  as  might  be  just  and  equitable. 

The  defendants  to  said  judgment  answered,  and  upon  hear- 
ing on  bill,  answer,  replication  and  proofs  of  complainants,  (the 
defendants  offering  no  evidence),  the  court  below  dismissed 
the  bill  for  want  of  equity,  and  plaintiffs  bring  tlie  case  to  this 
court  on  appeal. 

Mr.  Fbank  Bakeb,  for  appellants. 

Messrs.  Moses  &  Kewman,  for  appellees;  that  the  omission 
in  the  bill  to  state  why  clerk  refused  to  pay,  must  be  con- 
strued against  the  pleader,  cited  Victor  Scale  Co.  v.  Shurtleff, 
81  111.  813;  Tone  v.  Wilson,  81  111.  629;  Mercantile  Ii  s.  Co. 
v.  James,  87  111.  199. 

The  fact  that  each  party  gave  construction  to  the  stipulation 
by  their  acts,  has  a  controlling  influence:  Garrison  v.  Nute, 
87  111.  215;  Smith  v.  Riddell,  87  111.  165;  Walker  v.  Douglas, 
70  111.  446. 

A  court  of  equity,  in  order  to  ascertain  the  intention  of 
parties  to  particular  transaction,  will  look  at  their  situation 
and  the  whole  transaction  between  them:  Frink  v.  Cole,  5 
Gilm.  839. 

McAllister,  J.    Upon  the  argument  we  thought  the  de- 
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cree  below  was  erroneous  on  the  ground  that  the  bill  might 
be  regarded  as  a  creditor's  bill,  and  thus  create  an  equitable 
lien  on  the  funds  in  the  hands  of  the  clerk  as  l)eIonging  to 
the  judgment  debtors,  if  not  covered  by  the  stipulation  of 
record  in  the  suit  at  law.  But  having  since  examined  the  bill, 
we  find  it  wholly  insufficrient  for  tliat  purpose;  becanse  it  does 
not  set  forth  the  time  when  the  execution  was  issued,  when  it 
was  returnable,  or  the  actual  return  of  the  sheriff  thereon,  in 
such  manner  as  to  show  to  the  court  that  the  plaintiffs'  rem- 
edy at  law  had  been  exhausted.     Cassidy  v.  Meacham,  3  Paige, 

ail. 

It  is  true  the  bill  alleges  that  the  defendants  had  no  pro|>- 
erty  subject  to  execution.  That,  however,  is  not  within  tlie 
requirement  of  the  statute,  and  besides,  there  was  no  sitSi- 
cient  proof  of  the  fact. 

But  after  repeated  readings  of  the  agreement  of  record  in 
the  suit  at  law,  we  are  unable  to  come  to  any  other  conclnsion 
than  that,  when  the  suit  at  law  was  finally  decided  in  favor  of 
the  plaintiffs,  and  the  court  awarded  them  a  specific  sum  of 
money,  the  plaintiffs  thereupon  became  equitably  entitled,  by 
force  of  the  express  terms  of  that  agreement,  to  so  much  of 
the  money  deposited  with  the  clerk  thereunder,  as  wonld  be 
sufficient  to  cover  the  sum  so  awarded  to  the  plaintiffs.  Look- 
ing at  such  stipulation  or  agreement  it  will  be  perceived  tliat 
it  is  headed  with  the  title  of  the  cause,  and  the  words,  ^  As- 
sumpsit and  Attachment  in  Aid."  To  the  suit  so  descrilied 
reference  is  made  in  the  body  of  the  instrument  Then  it 
contains  the  following  clear  and  unambiguous  provision: 

*^  And  if  said  suit  shall  be  finally  decided  and  determined 
in  favor  of  said  plaintiffs,  said  clerk  shall  pay  out  of  said 
money  such  sum  as  shall  be  awarded  by  the  court  to  the  plaint- 
iffs; or  if  the  same  shall  be  finally  decided  and  determined  in 
favor  of  the  defendants,  said  clerk  shall  pay  over  said  money 
to  said  defendants,  their  assigns  or  legal  representatives,  and 
shall  also  pay  any  balance  that  shall  remain  after  paying  the 
amount  awarded  to  said  plaintiffs,  if  such  award  shall  be  made 
to  them,  to  the  defendants,  in  like  manner." 

It  seems  to  us  that  by  that  provision  of  the  agreement,  tha 
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only  contingency  requisite  to  giving  the  plaintiffs  an  interest 
in  and  right  to  receive  a  portion  of  said  money  so  deposited, 
was  snch  a  final  determination  of  the  suit  in  favor  of  the 
plaintiffs,  as  that  a  snm  of  money  was  adjudged  to  be  due, 
and  was  awarded  by  the  court  to  tliein.  That  contingency 
happened,  and  they  were  entitled  to  the  relief  prayed.  The 
decree  of  the  conrt  below  dismissing  their  bill  must  therefore 
be  reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  expressed. 

Ileversed  and  remanded. 


Chicago  West  Division  Railway  Company 

V. 

Charles  A,  Haviland. 

1.  IwBTRTJonoNS— Duty  to  court. — Where  instractions  submitted  by 
coansel  axe  based  upoa  the  evidenoe,  and  announce  correct  propositions  of 
law  applicable  to  the  case,  in  clear,  concise  and  intelligible  language,  and 
are  not  argumentatiye  nor  misleading,  nor  repetitions  of  other  instructions 
given,  it  is  the  legal  duty  of  the  court  to  giyc  them. 

2.      WhBKB  THB  number  of  IirSTRUCTIONS  ARB  UmTECBSSARILT  MUL- 

TtFLTED. — ^The  fact  that  too  many  instructions  are  asked  does  not  exempt 
the  judge  from  the  duty  of  examining  any  of  them.  He  should  pass  upon 
and  give  or  refuse  as  many  instructions  as  the  party  asking  them  is  reason- 
ably entitled  to.  If,  however,  a  judge  refuses  to  examine  any  of  the  instruc- 
tions given,  but  prepares  and  gives  an  instruction  which  states  correctly  all 
the  le^l  propositions  in  the  case  upon  wh'ch  a  party's  counsel  desired  and 
were  entitled  to  have  the  juiy  instructed,  the  party  has  no  ground  of  com- 
plaint* 

3.  Instruction  not  based  upon  evidence.— Where  the  only  ground 
npon  which  plaintiff  could  recover  was  that  the  car  driver  was  guilty  of  wan- 
ton and  reckless  misconduct,  and  the  instruction  left  it  to  the  jury  to  deter- 
mine from  the  evidence  whether  **the  car  was  being  driven  so  rapidly  as 
*  *  to  show  that  the  driver  was  wantonly  and  recklessly  regardless  of 
persons  on  the  street.**  Held^  that  this  instruction  was  erroneous,  as  there 
was  no  evidence  npon  which  to  base  it. 

4.  Instructions— Neoliqbnce. — Where  the  negligence  with  which  the 

evidence  tended  to  charge  plaintiff  was  to  be  found  mainly  in  his  conduct 

before  he  saw  the  danger, «.  e.,  in  his  standing  in  the  street  waiting  for  a 

car  without  looking  or  listening  or  taking  any  precaution  to  ascertain 
Vol.  xn.    SB 
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wheth^  danger  was  approacfaingr  or  not,  until  it  waa  too  near  for  him  to 
efK»pe,  an  instmction  upon  the  qaestion  of  plaintiff's  negligence  which  lim- 
ited the  jnxy  to  the  consideration  of  plaintiff's  conduct  after  he  saw  his  dan- 
ger was  erroneous.  The  attention  of  tlie  jury  should  have  been  directed  to 
his  entire  oondnct  on  the  occadont  as  well  before  as  after  he  discoTezed  the 
car  approaching. 

5.  NiBOUGBif  ex. — ^The  fsud  that  plaintiff  was  an  oH  man  and  laboring, 
presumably,  under  the  infirmities  of  old  age,  was  a  material  circumstance 
bearing  upon  the  question  of  his  contributory  negligence,  and  should  be 
considered  by  the  juiy  in  determining  whoee  negligence  caused  the  injuzy. 

G.  Vebdict  excbssiyb. — Giving  the  evidence  for  plaintiff  all  the  weight 
that  can  legitimately  be  claimed  for  it,  ^his  injury  is  not  shown  to  have  been 
of  such  a  character  as  to  justify  a  recoveiy  of  910,000. 

Appeal  from  the  Superior  Court  of  Cook  connty;  the  Hon. 
Joseph  K  Oabt,  Judge,  presiding.     Opinion  filed  March  27, 

1883. 

This  was  an  action  on  the  case,  brought  by  Charles  A. 
Haviland,  against  the  Chicago  West  Division  Bail  way  Com- 
pany,  to  recover  damages  for  an  injury  received  by  the  plaint* 
iff  by  being  run  against  and  thrown  down  by  the  horses  draw- 
ing  one  of  the  cars  on  the  defendant's  railroad.  The  declara- 
tion, which  consists  of  but  one  count,  alleges,  that  on  the  Ist 
day  of  March,  1880,  the  defendant  was  using  and  operating 
a  railroad  on  Randolph  street,  in  the  city  of  Chicago,  and  run- 
ning cars  thereon  for  the  conveyance  of  passejigers;  tliat  on 
said  day,  the  plaintiff  was  rightfully  passing  across  and  upon 
said  street,  while  the  defendant,  by  its  servants,  was  running 
one  of  its  cars  along  the  same,  and  that  while  the  plaintiff 
was  so  rightfully  passing  across  and  upon  said  street,  with 
all  due  care  and  caution,  the  defendant,  by  its  said  servants, 
so  carelessly  and  improperly  drove,  conducted  and  controlled 
said  car  and  the  horses  thereto  attached,  that  by  and  through 
the  carelessness,  gross  negligence  and  improper  conduct  of 
the  defendant,  by  its  said  servants  in  that  behalf,  the  said 
car  then  and  there  struck  the  plaintiff,  whereby  the  plaintiff 
was'then  and  there  thrown  with  great  violence  to  and  upon 
the  gronnd  and  thereby  received  the  injury  complained  of. 

The  evidence  shows  that,  on  said  1st  day  of  March,  1880, 
at  between  five  and  six  o'clock  in  the  afternoon,  the  plaintiff 
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left  his  place  of  business  on  Madison  street  between  Fifth 
avenue  and  Franklin  street  and  went  west  to  Franklin  street 
and  thence  north  to  Bandolph  street,  where  be  intended  to 
get  on  to  one  of  the  defendant's  cars  running  to  the  west  part 
of  the  city,  where  he  then  resided.  Tlie  defendant  has  two 
street  car  tracks  on  Kandolph  street,  the  northerly  track  be* 
ing  used  by  cars  running  west  and  the  southerly  track  by 
cars  running  east  the  space  between  the  two  tracks  "'being 
about  four  feet.  On  reaching  Bandolph  street,  the  plaintiff 
stopped  and  stood  near  the  east  side  of  Franklin  street,  with 
his  face  to  the  east,  looking  and  waiting  for  a  car  going  west. 
According  to  his  testimony,  the  place  where  be  stood  ;wa8  be* 
tween  the  two  tracks,  but  according  to  the  testimony  of  the 
other  witnesses,  it  was  some  three  or  four  feet  south  of  the 
southerly  track.  By  the  defendant's  rules,  cars  going  west 
were  permitted  to  stop  at  street  crossings  only  on  the  west- 
erly side  of  the  street  crossed.  The  plaintiff  admits  that  he 
knew  that  such  was  the  defendant's  usual  practice,  and  knew 
the  car  would  not  stop  for  him  where  he  was  standing,  but 
that  he  expected  to  get  on  to  it  while  in  motion. 

The  plaintiff  was  a  man  over  seventy  years  of  age,  and  the 
evidence  shows  that,  at  the  time,  his  hearing  was  very  con- 
siderably impaired.  While  standing,  waiting  for  a  car,  as  he 
admits,  he  did  not  look  to  the  west,  nor  does  he  appear  to  have 
tiiken  any  other  precaution  to  ascertain  whether  a  car  was  ap- 
proaching, until  he  heard  the  voice  of  the  car  driver  warning 
him  to  get  out  of  the  way.  He  then  turned  his  head,  and  see- 
ing the  horses  very  near  him,  attempted  to  get  away,  as  he 
testifies,  by  running  in  front  of  the  horses  over  to  the  southerly 
side  of  the  track,  and  in  so  doing,  was  struck  on  his  left  hip 
by  the  right  hand  or  southerly  horse,  and  thrown  down  and  in- 
jured. According  to  the  testimony  of  the  car  driver  and  also 
of  a  passenger  who,  at  the  time,  was  riding  on  the  platform 
of  the  car,  the  plaintiff,  as  the  car  was  approaching,  stood  three 
or  four  feet  south  of  the  track.  At  the  same  time  a  wagon 
was  approaching  him  from  the  east  Just  as  the  horses  draw, 
ing  the  car  reached  him,  he  suddenly  stepped  toward  the 
horses,  apparently  to  get  out  of  the  way  of  the  wagon,  and 
struck  against  the  horse  and  was  thrown  down. 
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The  evidence  as  to  the  rate  of  speed  at  which  the  car  w:is 
moving  at  the  time  the  plaintiff  was  injured  was  substantially 
as  follows:  The  plaintiff  himself  testifies  that  the  car  was  be- 
ing driven  rapidly,  but  he  admits  that  as  his  back  was  toward 
the  car,  he  was  not  in  a  position  to  see  how  fast  or  how  slow 
it  was  moving.  One  of  tiie  plaintiff's  witnesses  testifies  that 
it  was  going  rather  fast,  faster  tlian  asaal,  but  declines  to  give 
the  rate  of  speed.  Another  of  his  witnesses  testifies  tliat  it 
was  going  at  a  pretty  good  rate,  neither  £i5t  nor  slow,  but  at 
the  usual  rate  of  speed.  On  the  other  hand,  both  the  car 
driver  and  the  witness  who  was  standinor  with  him  on  the 
front  platform  of  the  car,  both  testify  that  while  passing  over 
Franklin  street  the  horses  were  walking. 

The  evidence  shows  that  the  plaintiff  was  confined  to  his 
bed  for  several  months  and  that  his  injury  consisted  of  some 
serious  impairment  of  the  bones  of  his  left  hip,  causing  a 
shortening  of  his  leg  of  between  one  and  two  inches,  and 
rendering  him  permanently  lame. 

Thirteen  instructions  were  asked  for  the  plaintiff,  and  nine- 
teen for  the  defendant,  all  of  which  tlie  court  refused  to  exam- 
ine or  ;rive,  on  the  ground  that  their  number  and  length  were, 
in  the  opinion  of  the  court,  nnreasonable,  but  the  court  there- 
upon gave  to  the  jury  on  his  own  motion  tlie  tbllowing  in- 
struction: 

*'The  only  ground  upon  which  the  plaintiff  can  claim  a  ver- 
dict in  his  favor  is,  that  Ihe  east  going  car  spoken  of  by  the 
witnesses,  was  being  driven  at  a  rate  of  speed  so  dangerous  as 
to  indicate  a  gross  and  reckless  disregard  of  the  safety  of  per- 
sons in  the  street  The  plaintiff  had  no  riirht  to  impose  upon 
persons  driving  on  the  street  the  risk  which  he  incurred  in 
standing  there. '  But  still  he  did  not  take  upon  himself  the 
risk  that  persons  driving  on  the  street  would  do  so  at  a  dan- 
gerous and  reckless  rate  of  speed  in  disregard  of  the  safety  of 
persons  who  might  be  upon  the  street. 

"So,  unless  the  jury  believe,  from  the  evidence,  that  the  csr 
was  being  driven  so  rapidly  as  to  be  dangerous  to  others,  and 
as  to  show  that  the  driver  was  wantonly  and  recklessly  repird- 
less  of  the  safety  of  persons  who  might  be  on  the  street,  tlie 
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plaintiff  can  not  recover;  and  if  they  do  so  believe  from  the  evi- 
dence, and  that  but  for  i  .ch  rapid  driving  the  plaintiff  would 
not  have  been  injured,  and  that  such  rapid  driving  was  the 
cause  of  the  injury,  by  striking  him  with  the  car,  and  that  he 
could  not  by  any  exertion  that  could  be  reasonably  expected 
of  him,  after  he  saw  his  danger,  have  avoided  the  injury, 
then  the  plaintiff  may  recover  such  damages  as  are  a  fair  com- 
pensation for  his  bodily  injury,  past,  present  and  future  pain 
and  loss  of  time,  and  expenses  necessarily  incurred  in  the  en- 
deavor to  be  cured,  so  far  as  the  same  are  the  result  of  the  in- 
jury complained  of. 

"The  accident  itself  is  no  evidence  that  the  company  was 
in  fault.  The  plaintiff's  position,  standing  in  the  street,  was 
one  which  exposed  him,  at  his  owa  risk,  to  danger,  and  before 
he  can  recover  he  must  prove  to  the  jury,  by  a  preponderance 
of  all  the  evidence  in  the  case,  that  his  injury  was  caused  by 
a  rapid,  dangerous  and  reckless  driving  of  the  car.  And  the 
jury  should  determine  the  question  from  the  evidence,  with- 
out regard  to  the  facts  that  the  plaintiff  is  an  old  man  and  the 
defendant  a  corporation,  and  no  vituperation  and  denunciation 
of  witnesses  should  have  any  effect  with  the  jury,  but  they 
should  find  their  verdict  in  accordance  with  what  they  believe 
from  the  evidence  to  be  the  truth.'* 

Proper  exceptions  to  the  decisions  of  the  court  in  giving 
and  refusing  instructions  were  preserved,  and  thereupon  the 
jury  rendered  their  verdict  by  which  they  found  the  defend- 
ant guilty,  and  assessed  the  plaintiff's  damages  at  $10,000,  for 
which  sum  and  costs  the  court,  after  denying  the  defendant's 
motion  for  a  new  trial,  gave  judgment  for  the  plainti£ 

Since  the  record  has  been  brought  to  this  court  by  appeal, 
the  plaintiff  has  died*  and  the  appeal  is  now  being  prosecuted 
by  his  legal  representative. 

Messrs.  "Wm.  H.  &  J.  H.  Moore,  for  appellant;  that  appel- 

lee  did  not  use  dne  care  and  caution,  cited  0.  B.  I.  B.  B.  Go. 

v.  Still,  19  111.  509;  I.  C.  R  R  Oo.  v.  Buckner,  28  III.  302; 

•8.  P.  &  W.  B'y  Co.  V.  Biley,  47  111.  615;  B.  B.  I.  &  St.  L. 

B.  R.  Co.  V.  By  am,  80  III.  628;  L.  S.  &  M.  S.  R  B.  Oo.  v. 
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Sunderland,  2  Bradwell,  807;  L-  S.  &  M,  S.  R  E.  Co.  v.  Clem- 
ens,  5  Bradwell,  77;  C.  B.  &  Q.  R.  R  Co.  v.  Damerell,  81 
111.  450;  Galpin  v.  Third  Ave.  R  R  Co.  40  K  T.  185; 
Adolph  V.  C.  P.  N.  &  E.  Riv.  R  R  Co.  70  N.  Y.  630;  C.  W. 
D.  R  R  Co.  V.  Bert,  69  III.  388. 

Special  damages  mast  be  alleged:  C.  W.  D.  B'y  Co.  v. 
Klauber,  9  Bradwell,  613;  Baldwin  v.  West  R  Co.  4  Gray, 
333;  Quincy  Coal  Co.  v.  Hood,  77  111.  68. 

The  verdict  is  the  result  of  passion  and  prejudice,  and  not 
based  on  the  evidence:  I.  C.  R  R  Co.  v.  "Welch,  62  111.  188; 
C.  B.  &  Q.  R  R  Co.  V.  Hazzard,  29  IlL  373;  0.  &  R  L  R 
R  Co.  V.  McKean,  40  IlL  243;  C.  W.  Div.  R'y  Co.  v.  Hughes, 
87  IlL  94;  Chicago  ▼.  Martin,  49  DL  246;  Peoria  B.  A  v. 
Loomis,  20  IlL  235. 

It  was  error  to  instruct  the  jury  that  plaintiff  might  recover 
if  he  used  due  care  ^^  after  he  saw  "  his  danger:  C.  B.  &  Q. 
R  R  Co.  V.  Colwell,  3  Bradwell,  549;  C.  &  N.  W.  R.  R  Co. 
V.  Clark,  2  Bradwell,  123. 

It  is  error  to  single  out  certain  facts  and  ignore  others  of 
equal  importance:  L.  S.  &  M.  S.  R  R  Co.  v.  Berlink,  2 
Bradwell,  427;  St  L.  A  &  T.  H.  R  R  Co.  v.  Pflugmacher,  9 
Bradwell,  301. 

Mr.  J.  BLAOKBiTBTr  JoNRS,  for  appellee;  that  the  fact  that 
the  court  failed  to  mark  the  instructibns,  will  not  justify  a 
reversaL  cited  Calef  v.  Thomas,  81  IlL  478. 

To  decide  questions  of  fact  is  the  special  province  of  the 
jury:  Burkett  v.  Bond,  12  111.  87;  G.  &  C.  TJ.  R  R  Co.  v.  Dill, 
22  IlL  264;  S.  P.  &  W.  R'y  Co.  v.  Foster,  43  IlL  415;  Centralia 
V.  Scott,  69  IlL  129;  Rockford  v.  Hildebrand,  61  IlL  155;  L 
C.  R  R  Co.  v.  Gillis,  68  111.  317. 

As  to  the  measure  of  damages:  Hunt  v.  Hoyt,  20  111.  544; 
Peoria  Bridge  Co.  v.  Loomis,  20  IlL  235;  Drohn  v.  Brewer, 
77  IlL  280;  Jasper  v.  Purnell,  67  111.  358. 

Verdict  should  not  be  disturbed  unless  it  is  probable  that 
the  jury  acted  under  the  influence  of  passion  or  prejudice: 
Schenker  v.  Risley,  8  Scam.  483;  I.  &  St  L.  R  R  Co.  v. 
Cobb,  68  IlL  63;  L  C.  R  R.  Co.  v.  Hammer,  72  IlL  347. 
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Ab  to  instmctions:  Bisaell  v.  Carran,  69  IlL  20;  Oasick  v. 
Campbell,  68  IlL  508. 

Bailey,  P.  J.  We  think  the  court belowerred  in  refusing 
to  give  or  even  to  examine  any  of  the  instructions  asked  on 
behalf  of  the  defendant  The  statute  requires  that  all  instruc- 
tions to  the  petit  jury  be  reduced  to  writing;  and  that  the 
judge,  when  instructions  are  asked,  write  ^^  Given''  on  the 
margin  of  such  as  he  approves,  and  ^'Bofused'^  on  the  margin 
of  such  as  he  can  not  giva  This  statute  of  course  contem- 
plates the  preparation  of  instructions  by  counsel,  and  it  has 
accordingly  been  the  practicei  recognized  and  enforced  by  a 
long  line  of  judicial  decisions,  to  give  to  the  jury  such  instruc* 
tions  as  may  be  submitted  by  the  respective  counsel,  provided 
they  are  based  upon  the  evidence,  and  announce  correct  prop- 
ositions of  law  applicable  to  the  case,  in  clear,  concise  and  in- 
telligible language,  and  are  not  argumentative  nor  mislead- 
ing, nor  a  repetition  of  other  instructions  given.  Where 
instructions  of  this  character  are  asked,  it  is  the  legal  duty  of 
the  court  to  give  thenu 

There  is  doubtless  a  limit  to  the  number  of  instructions 
which  a  party  has  a  right  to  require  the  court  to  give.  This 
follows  from  what  has  already  been  said,  since  the  number  of 
distinct  legal  propositions  arising  in  any  one  case  is  neces- 
sarily limited.  But  as  to  every  proposition  of  law  actually  in- 
volved, the  statement  of  which  would  in  any  way  aid  the  jury  in 
the  performance  of  their  functions,  a  party  has  an  undoubted 
right  to  have  the  jury  properly  instructed. 

This  privilege  of  asking  instructions  is  of  course  liable  to 
abcf^e.  Their  number  may  be  unnecessarily  multiplied,  thus 
imposing  upon  the  judge  a  useless  burden  if  he  undertakes 
to  examine  them  all,  and  confusing  rather  than  aiding  the 
jury,  perhaps,  if  they  are  given.  But  we  are  unable  to  per- 
ceive how  the  fact  that  too  many  instructions  are  asked,  ex- 
empts the  judge  from  the  duty  of  examining  any  of  them. 
He  may,  perhaps,  after  duly  considering  a  reasonable  number, 
decline  to  proceed  farther,  but  he  should  pass  upon  and  give 
or  refuse  as  many  instructions  as  the  party  asking  them  is 
reasonably  entitled  to. 
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The  judge,  it  is  trne,  gave,  iu  this  case,  an  iastruction  pre- 
pared by  himself,  and  if  that  instruction  had  stated  to  tlui 
jury  correctly  all  the  legal  propositions  arising  in  the  case 
upon  which  the  defendant's  counsel  desired  to  hare  theui  in- 
Btructed,  the  defendant  would  have'  had  no  ground  of  com- 
plaint. This,  however,  it  did  not  do.  Various  material  prop* 
ositions  upon  which  the  defendant,  had  aright  to  have  the 
jury  instructed  were  omitted;  and  as  to  those  matters  the 
jury  were  compelled  to  find  their  verdict  without  instructiona. 

But  we  think  the  instruction  given  by  the  court,  was  itself 
obnoxions  to  serious  criticism.  After  holding  that  the  only 
ground  upon  which  the  plaintiff  could  recover  would  be,  tliat 
tlie  car  driver  was  guilty  of  wanton  and  reckless  miscondact, 
the  instruction  left  it  to  the  jury  to  determine  from  the  evi« 
dence  whether  "  the  car  was  being  driven  so  rapidly  as  to  be 
dangerous  to  others,  and  as  to  show  that  the  driver  was  wan* 
tonly  and  recklessly  reirardless  of  the  safety  of  persons  on  the 
street."  We  have  examined  the  record  with  care,  and  fail  to 
find  any  evidence  upon  which  this  portion  of  the  instruction 
could  be  based.  The  misconduct  to  which  the  attention  of 
the  jury  was  here  called,  related  merely  to  the  rate  of  s]>eed 
at  which  the  car  was  being  driven.  On  this  subject  we  have 
the  testimony  of  the  plaintiff  and  four  other  witnesses.  Of 
these,  the  plaintiff  testifies  merely  that  the  car  was  being  driv- 
en rapidly,  but  does  not  attempt  to  indicate  more  definitely 
the  rate  of  speed.  His  own  admissions,  however,  as  well  as 
the  other  evidence  in  the  case,  show  conclusively  that  he  nei- 
ther saw  nor  heard  the  car  or  horses,  until  they  were  within  a 
few  feet  of  him,  and  that  his  testimony  as  to  the  rate  of  speed 
is  wholly  unreliable.  Of  the  remaining  four  witnesses,  two,  tlie 
driver  and  man  who  was  riding  with  him  on  the  platform,  tes- 
tify that  the  horses  were  walking.  Another  testifies  that  the 
car  was  going  neither  fast  nor  slow,  but  at  the  usual  rata 
The  fourth  testifies  that  it  was  going  faster  than  nsnal,  and 
in  another  place,  that  it  was  going  very  fast,  but  confesses  his 
inability  to  give  the  rate  of  speed,  and  furnishes  us  witli 
no  data  from  which  the  rate  can  be  estimated  even  appntxi- 
mately.    Now,  even  if  we  take  the  testimony  of  the  last  men- 
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tioned  witness  as  trae,  it  comes  far  short,  when  all  liis  testi- 
mony so  preserved  by  the  record  is  considered  together,  of 
showing  that  the  driver  was  "wantonly  and  recklessly  regard- 
less of  the  safety  of  persons  on  the  street."  He  may  have 
driven  faster  than  usual,  or  at  the  rate  which  the  witness  sees 
proper  to  term  "  very  fast,"  without  being  liable  to  the  impu- 
tation of  general  malice  toward  the  public.  This  portion  of 
the  instruction,  then,  having  no  evidence  to  support  it,  should 
not  have  been  given. 

The  theory  of  the  instruction  doubtless  was  that  the  evi- 
dence conclusively  showed  the  plaintiif  to  have  been  guilty 
of  a  want  of  ordinary  care,  and  therefore  that  the  only  ground 
upon  which  a  recovery  was  possible,  was  proof  of  such  wanton 
and  reckless  misconduct  on  the  part  of  the  car  driver  as  would 
raise  a  legal  presumption  that  the  plaintiff's  injury  was  will- 
fully inflicted.  The  assumption  that  the  plaintiff  was  guilty 
of  a  want  of  ordinary  care,  was,  in  our  opinion,  justified  by 
the  evidence.  The  conclusion  drawn  from  this  assumption 
that  the  plaintiff  could  recover  only  upon  proof  that  the  in- 
jury was  willful,  was  doubtless  correct.  Upon  these  proposi- 
tions the  jury  must  be  deemed  to  have  been  guided  by  the  in- 
struction; and  their  verdict  must  be  held  to  be  a  finding  that 
the  car  driver  was  shown  by  the  evidence  to  have  been  wan- 
tonly and  recklessly  regardless  of  the  safety  of  persons  on  the 
street.  Such  finding  is  not  only  against  the  clear  preponder- 
ance of  the  evidence,  but  is  wholly  without  evidence,  and 
should  for  that  reason  have  been  set  aside. 

The  instruction  also,  in  submitting  to  the  jury  the  question 
of  the  plaintifl^'s  negligence,  limits  them  to  a  consideration 
of  his  conduct  after  he  saw  his  danger.  The  negligence, 
liowever,  with  which  the  evidence  tends  to  charge  him,  is  to 
\ye  found  mainly  in  his  conduct  before  he  saw  his  danger.  It 
consisted  in  standing  where  he  did  without  looking  or  listen- 
ing, or  taking  any  other  precaution  to  ascertain  whether  dan- 
ger was  approaching.  As  he  himself  testifies,  he  was  not 
tliinking  of  danger  until  it  was  too  near  for  him  to  escape. 
The  attention  of  the  jury  should  have  been  directed  to  his 
entire  conduct  on  the  occasion,  and  they  should  have  been 
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permitted  to  consider  his  condnct  as  well  before  he  discov- 
ered the  approach  of  the  car  and  horses,  as  after. 

Id  determining  this  question  also,  the  jary  were  instructed 
to  disregard  the  fact  that  the  plaintiff  was  an  old  man.  This, 
too,  was  error.  The  fact  that  he  was  an  old  man,  and  laboring, 
presumably,  under  the  infirmities  of  old  age,  was  a  material 
circumstance  ibearing  upon  the  question  of  his  contributory 
negligence,  and  it  should  therefore  have  been  considered  bj 
the  jury  in  determining  whose  negligence  caused  the  injnry. 

We  are  furthermore  of  the  opinion  that  the  amount  of  the 
verdict  was  excessive.  Giving  the  evidence  for  the  plaintiff 
all  the  weight  that  can  be  legitimately  claimed  for  it,  his  in- 
jury is  not  shown  to  have  been  of  such  a  character  as  to  jas- 
tity  a  recovery  of  $10,000.  Many  cases  are  to  be  found  in 
this  State  where  even  smaller  verdicts  for  injuries  equally  se- 
vere have  been  set  aside  by  the  Supreme  Court  as  excessive. 
"With  precedents  of  that  character  before  us,  we  can  not  per- 
mit this  verdict  to  stand. 

For  the  various  errors  above  pointed  out,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed 


s  Odd  Fellows  Benevolent  Society 

V. 

Catherine  Alt  et  al. 

1.  Practice— Appeal  fbom  justice  of  PEACB.~0n  an  appeal  frnm  a 
judgment  of  a  jostice  of  the  peace,  the  appellee  has  no  right  to  have  the  ap- 
peal dismissed  for  want  of  prosecation  untU  he  is  in  sach  a  sitaation  as  en* 
titled  him  to  a  trial*  Until  that  is  the  case,  the  appellant  is  not-  in  default 
and  can  not  be  charged  with  a  failure  to  prosecute  his  appeal. 

2.  Pbact:  o  a— Tbiai/— Jurisdiction.-— Before  either  party  can  force  the 
other  to  a  trial,  the  coart  must  have  jurisdiction  of  both  the  parties  and  of 
the  8ubjec^matter.  ItTis  error  to  dismiss  the  appeal  where  it  is  taken  hs 
filing  bond  with  the  clerk  of  the  circuit  court  until  the  appeal  is  in  court  in 
one  of  the  three  ways  provided  by  statute. 

8,     JuRISDICnOK  OF  SUBJSCT-ICATTBB,  HOW  OBTAINED. — JozisdictiOO  of 
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the  subject-matter  is  obtained  by  the  filing  af  the  transcript  of  the  proceed-- 
ings  before  the  justice,  and  until  such  transcript  is  filed  the  court  has  no 
power,  without  the  appellant's  consent,  to  try  or  dismiss  the  appeal. 

Error  to  the  Circuit  Court  of  Cook  county ;  the  Hon.  Thoma  b 
A.  MoRAir,  Judge,  presiding.    Opinion  filed  March  27, 18S3. 

Mr.  William  Law,  Jr.,  for  plaintiff  in  error;  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  case  as  there  was  no  serv- 
ice upon  nor  appearance  by  appellees  and  no  transcript  filed, 
cited  Pratt  v.  Bryant,  2  Bradwell,  814;  McMullen  v.  Graham, 
6  Bradwell,  289;  Camp  v.  Hogan,  78  111.  228;  Reed  v.  Dris- 
coll,  84  HI.  96;  Sheridan  v.  Beardsley,  89  111.  477. 

Per  Curiam.  The  defendants  in  error  recovered  a  judg- 
ment against  the  plaintiff  in  error  before  a  justice  of  the 
peace  of  Cook  county,  from  which  judgment  the  plaintiff  in 
error  took  an  appeal  to  the  circuit  court,  by  filing  an  appeal 
bond  in  the  office  of  the  clerk  of  the  circuit  court,  which  was 
duly  approved  by  the  clerk,  as  provided  by  the  statute  in  such 
cases.  On  the  cause  being  reached  for  trial  on  the  calendar, 
neither  the  plaintiff  in  error  nor  its  attorney  being  present, 
the  appeal  was,  on  motion  of  the  attorney  for  the  defendants 
in  error,  dismissed  for  want  of  prosecution  at  the  costs  of 
plaintiffs  in  error,  and  a  procedendo  awarded  to  the  justice  of 

■ 

the  peace. 

The  record  shows  that  no  summons  *  was  served  on  appel* 
lees  below,  no  return  of  two  mhilSy  no  appearance  in  writing 
filed  by  the  appellees  before  the  commencement  of  the 
term  at  which  the  appeal  was  dismissed,  and  that  no  tran- 
script of  the  proceedings  before  the  justice  was  filed  in  the 
circuit  court. 

We  have  repeatedly  held  that,  on  an  app^l  from  a  judg- 
ment of  a  justice  of  the  peace,  the  appellee  has  no  right  to 
have  the  appeal  dismissed  for  want  of  prosecution,  until  he 
is  in  such  a  situation  as  entitles  him  to  a  trial.  Until  that 
is  the  case  the  appellant  is  not  in  default,  and  can  not  be 
charged  with  a  failure  to  prosecute  his  appeal. 

Before  either  party  can  force  the  other  to  a  trial,  the  court 
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must  have  jurisdictiuu  both  of  the  parties  and  of  the  snbject- 
matter.  It  is  error  to  dismiss  the  appeal  where  it  is  taken  bj 
filing  bond  with  the  clerk  of  the  circait  conrt,  until  the  ap 
peal  is  in  court  in  one  of  the  three  ways  provided  by  the  stat- 
ute, namely:  by  service  of  summons,  by  return  of  two  nihUs 
or  by  the  entry  of  his  appearance  in  writing  filed  with  the 
papers  in  the  case,  ten  days  before  the  commencement  of  tbe 
term  of  conrt  at  which  the  motion  to  dismiss  was  made.  Me- 
MuUen  v.  Graham,  6  Bradwell,  239;  Chicago  Dredging  and 
Dock  Co.  V.  McCarty,  11  Id.  552;  McVey  v.  Huott,  11 
Id.  203;  Pratt  v.  Bryant,  2  Id.  314;;  Camp  v.  Hogan,  73  IIL 
228. 

Jurisdiction  of  the  subject-matter  is  obtained  by  the  filinjj 
of  the  transcript  of  the  proceedings  before  the  justice,  and 
accordingly  it  is  held  that  until  such  transcript  is  filed  the 
court  has  no  power,  without  the  appellant's  consent,  to  try  or 
dismiss  the  appeal.  McMulien  v.  Graham,  sicjmi:  Schmidt 
V.  Shelby,  10  Bradwell,  564;  Sheridan  v.  Beardsley,  89  111. 
477;   Reed  v.  Driscoll,  84  Id.  96. 

There  having  been  no  service  of  summons  upon  the  defend- 
ants in  error,  no  return  of  two  nihiUj  and  they  not  having  en* 
tered  their  appearance  in  writing  before  the  commencement 
of  the  term  at  which  the  appeal  was  dismissed,  and  no  tran- 
script from  the  justice  having  been  filed  in  the  circuit  conrt, 
the  court  had  no  auth6rity  to  make  any  order  in  the  case,  other 
than  to  continue  it.  It  was,  therefore,  error  to  dismiss  tlieap- 
peal  or  to  render  judgment  against  the  appellant  for  costs. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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V. 

John  Hoffman,  use,  etc. 

1.  Default — MisLEADixa  title  on  trial  CALE:n)AR. — Where  the 
title  of  a  case  on  a  trial  calendar,  which  had  been  made  by  the  officers  of  the 
court,  and  distributed  to  members  of  the  bar  according  to  the  practice,  wns 
given  in  such  a  way  as  to  be  well  calculated  to  mislead  and  deceive,  and  an 
attorney  examining  the  calendar  and  failing  to  recognize  his  case  under  its 
title  supposed  it  was  not  on  for  trial,  and  the  case  went  by  default.  Held, 
that  an  attorney  may  well  look  to  such  a  calendar  for  his  information  and 
guidance,  and  if  after  a  careful  examination  he  is  unable  to  find  thereon  a 
given  cause,  he  may,  without  being  subject  to  the  imputation  of  negligence, 
assume  that  such  caufte  was  not  liable  to  be  called  for  trial. 

2.  Settfkg  aside  default. — Although  the  attorney  might  have  gone 
to  the  clerk's  office  and  found  out  otherwise,  yet  he  was  not  bound  to  show 
the  highest  degree  of  diligence,  his  motion  to  set  aside  the  default  having 
been  made  at  the  same  term  at  which  the  default  was  entered.  It  was  suf- 
ficient to  show  a  good  and  meritorious  cause  of  action  and  the  exercise  of 
reasonable  and  ordinary  care  and  diligence. 

8.      ExEKCISB    OF     DISCRBTTONART    POWER    BY    TRIAL  COURT,   WHEW 

APPELLATE  COURT  WILL  INTBUFERE. — Although  an  appellate  court  should 
not  ordinarily  intert'ere  in  the  exercise  of  the  discretionary  power  of  a  trial 
court,  yet  in  certain  cases  it  is  its  duty  to  interfere  for  the  promotion  of 
justice. 

EuROR  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opiuion  filed  March 
27,  1883. 

Messrs.  Bonney,  Fay  &  Griggs,  for  plaintiff  in  error;  that 
when  defendant  has  a  meritorious  defense  to  a  suit,  and  has 
been  prevented  from  making  it  by  misapprehension  or  accident, 
he  should  be  given  an  opportunity  to  make  it,  cited  Keeley  v. 
O'Brien,  06  111.  258;  Mason  v.  McNamara,  57  UK  274. 

Wliere  a  judgment  is  manifestly  unjust,  it  sh<»uld  be  set 
aside:  Maynz  v.  Zeiirler,  49  III.  303;  Wilder  v.  Menler,  49 
111.  254;  6.  R.  I.  &  P.  R  R  Co.  v.  Herring,  57  111.  59. 

Courts  should  exercise  their  discretion  in  favor  of  justice 
and  its  promotion:  Bowman  v.  Wood,  41  111.  203;  Mason 
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V.  McNamara,  57  IIL  274;  Soaerbry  v.  Fisher,  62  IlL  135. 

Messrs.  Hoyne,  Hobton  &  Hoyne,  for  defendant  in  error; 
as  to  the  exercise  of  court's  discretion,  cited  Andrews  v.  Camp- 
bell, 94  IIL  679;  Peoria  &  R  L  E.  R  Co.  v.  Mitcliell,  74  111. 
396. 

A  plea  of  nil  debet  to  an  action  of  debt  on  the  bond,  where 
there  are  no  common  counts  in  the  declaraftion,  is  bad:  Mix 
V.  The  People,  92  111.  551 ;  Beam  v.  Laycock,  8  Bradwell,  43. 

Bailey,  P.  J.  This  was  an  action  of  debt,  brought  by 
John  Hoffman,  late  sheriff  of  Cook  county,  for  the  use  of  the 
Excelsior  Iron  Works,  upon  a  replevin  bond  executed  by  A. 
W.  Kellog.s;,  as  principal,  and  James  M.  Allen,  as  surety. 
Allen  alone  was  served  with  process,  and  he  appeared  and  filed 
certain  pleas,  and  afterward  the  cause  being  reached  for  trial, 
on  the  regular  call  of  the  docket,  in  the  absence  of  bpth  Allen 
and  his  attorney,  was  tried,  and  a  verdict  rendered  in  favor  of 
the  plaintiff  for  his  debt  and  $545.61  damages,  for  which  sum 
and  costs  the  plaintiff  then  and  there  had  judgment 
Subsequently,  and  at  the  same  term  of  court,  Allen  appeared 
by  his  attorney,  and  entered  a  motion,  based  upon  affidavits, 
to  vacate  said  judgment,  and  for  a  new  trial,  which  motion 
was  denied  by  the  court 

It  clearly  appears  from  the  affidavits  that  the  defendant 
had  a  good  and  meritorious  defense  to  all,  or  at  least  to  much 
the  larger  part,  of  the  damages  awarded  to  the  plaintiff  by 
the  jury.  The  judgment  is  thus  shown  to  be  unjust,  ex- 
orbitant and  oppressive.  By  way  of  excusing  or  explaining 
the  defendant's  failure  to  appear  at  the  trial  and  present  his 
defense,  the  affidavits  show  that,  at  or  about  the  date  of  the 
service  of  process  on  him,  he  employed  an  attorney,  who  filed 
the  pleas,  and  had  sole  charge  of  the  defense  of  the  suit;  that 
shortly  after  his  retainer,  said  attorney,  for  the  purpose 
of  ascertaining  whether  said  cause  was  on  the  trial 
calendar  of  the  superior  court,  and  liable  to  be  called  for 
trial,  examined,  with  what  he  supposed  to  be  a  proper  degree 
of  care  and  diligence,  the  trial  calendar  of  said  court,  but 
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failed  to  find  said  cause  thereon;  that  he  made  such 
examination  twice  at  least,  and  failing  to  discover  said  cause 
on  the  calendar,  he  supposed  and  believed  that  it  would  not  be 
called  for  trial,  until  a  new  calendar  should  be  made  up,  and 
therefore  required  no  further  attention  on  his  part,  or  on  tlie 
part  of  the  defendant,  so  far  at  least  as  regarded  attendance 
upon  the  call  of  tlie  calendar,  and  that  he  so  advised  the 
defendant  It  appears,  however,  that  said  cause  was  in  fact 
on  said  calendar  under  the  following  title:  ^^Ex.  Iron  Wks.  v. 
Kellogg/'  and  that  by  reason  of  such  title,  said  attorney 
overlooked  it,  or  was  mistaken  as  to  its  identity;  that  both 
said  defendant  and  his  attorney  in  good  faith  intended  and 
expected  to  be  present  at  said  trial,  but  were  prevented  from 
so  doing  solely  by  reason  of  the  facts  above  set  forth. 

It  appears  tliat  it  is  the  usual  practice  of  the  superior 
court  to  make  up  trial  calendars  of  the  cases  pending  before 
it  in  the  order  they  appear  on  the  docket,  and  under  their  ap- 
propriate term  numbers,  and  to  distribute  such  calendars  gra- 
tuitously among  the  memliers  of  the  bar,  and  that  the  calen- 
dar in  question  was  made  up  and  distributed  in  accordance 
with  that  practice.  It  can  not  be  doubted,  then,  that  attor- 
neys practicing  in  that  court  have  a  right  to  place  reliance 
upon  the  accuracy  of  the  calendars  thus  furnished  them.  These 
calendars  are  prepared  and  distributed  for  tlie  purpose  of 
furnishing  the  members  of  tlie  bar  with  authentic  informa- 
tion as  to  what  causes  are  liable  to  be  called  for  trial,  and  the 
order  in  which  they  will  be  called.  Emanating  as  they  do 
from  the  court  itself,  and  prepared  by  and  under  the  super- 
vision of  its  officers,  attorneys  may  well  look  to  them  for  their 
information  and  guidance,  and  if  on  careful  examination,  an 
attorney  is  unable  to  find  Uiereon  a  given  cause,  he  may,  with- 
out being  subject  to  the  imputation  of  negligence,  assvme 
that  such  cause  is  not  liable  to  be  called  for  trial. 

It  is  true  the  present  case  was  on  the  trial  calendar,  but  it 
appeared  there  under  a  title  which  was  well  calculated  to  de- 
ceive and  mislead.  Neither  the  name  of  HolTman,  the  sole 
plaintifi',  nor  of  Allen,  the  only  defendant  served,  was  used. 
An  abbreviated  form  of  the  name  of  the  usee  appeared  in  the 
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place  of  the  plaintiff,  and  the  name  of  Kellogg  appeared  as 
eole  defendant  It  w&s  thns,  apparently,  an  entirely  different 
cause  and  between  other  parties,  if  Allen's  attorney,  when 
he  examined  the  calendar,  was  able  to  decipher  the  abbrevi- 
ations  nnder  which  the  name  of  The  Excelsior  Iron  Works  was 
disguised,  he  found  a  case  in  which  that  corporation  figared 
as  plaintiff,  and  Kellogg  alone  as  defendant,  and  to  which  his 
client  was  not  a  party.  He  was  thus  misled  into  what  is 
shown  to  be  an  honest  belief  that  his  cause  was  not  on  the  cal- 
endar, and  not  liable  to  be  called  for  trial,  and  acting  upon 
such  belief,  both  he  and  Ins  client  failed  to  be  present  at  tlie 
time  the  cause  was  called  and  tried. 

Allen's  attorney  might  doubtless  have  exercised  a  higher  dc- 
greeof  diligence  in  ascert^iining  the  situation  of  his  case.  If  ite 
had  been  possessed  of  sufHcient  skepticism  as  to  the  accuracy  and 
reliability  of  the  calendar  furnished  him  by  the  court  officers,  lie 
might  have  thrown  it  aside  and  gone  to  the  clerk's  office,  and 
made  further  investigations  and  inquiries.     He  might  have  as* 
certained  tlie  number  of  his  case  on  the  docket,  and  by  means 
of  it  unearthed  the  fact  that  the  case  was  in  its  proper  place  on 
the  trial  calendar,  though  masquerading  nnder  a  false  title. 
But  he  was  not  bound  to  show  the  highest  degree  of  diligence, 
liis  motiim  to  set  aside  the  default  having  been  made  at  the 
same  term  at  which  the  default  was  entered.     All  he  was  bound 
to  show  was  a  good  and  meritorious  defense,  and  the  exercise 
on  his  part  of  reasonable  and  ordinary  care  and  diligence.    As 
said  by  the  Supreme  Court,  in  Mason  v.  McNamara,  57  III. 
274,    '*As  we  understand  the  long  and  well-settled  practice  in 
this  State,  it  has  always  been  liberal  in  setting  aside  defaults 
at  the  term  at  which  they  were  entered,  where  it  appears  that 
justice  will  be  promoted  thereby.     Nor  has  the  practice,  so 
far  as  our  knowledge  extends,  been  so  rigid  as  to  require  the 
party  moving  to  set  the  default  aside,  to  bring  himself  within 
Uie  strict  rules  which  govern  applications  in  equity  for  new 
trials  at  law.     But  where  it  appears  by  affidavit  that  the 
party  has  defense  to  the  merits,  either  as  to  the  whole  or  a 
material  part  of  the  cause  of  action,  it  has  been  usual  to  set 
aside  the  default,  if  a  reasonable  excuse  is  shown  for  not  bav- 
ins: made  the  defense." 
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We  recognize  the  rale  that  setting  aside  a  default,  is  a  matter 
of  discretion  with  the  trial  court,  with  the  exercise  of  which 
an  appellate  court  should  not  ordinarily  interfere,  fiut  cases 
do  arise  where  it  becomes  the  duty  of  the  appellate  court  to 
interpose*  tor  the  promotion  of  justice,  and  review  the  decis- 
ions of  the  trial  court  rendered  even  in  the  exercise  of  its 
discretionary  power.*  We  are  of  the  opinion  that  the  present 
case  is  of  that  character,  and  that  for  the  promotion  of  justice 
and  the  prevention  of  wrong,  the  judgment  should  be  set  aside, 
and  the  defendant  be  permitted  to  make  his  defense.  Tlie 
judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


Emily  Westcott 

V. 

George  Arbuckle  et  al. 

Forcible  entbt.— The  owner  of  real  estate  which  is  in  the  peaceable 
possession  and  occapanc^  of  another^  though  without  right,  can  not  enter  by 
force  against  the  wiU  of  the  occupant  and  expel  him  therefrom  without 
rendering  himself  liable  as  a  trespasser. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Oaby,  Judge,  presiding.  Opinion  filed  March  27, 
1883. 

i 

This  was  an  action  of  trespass  brought  by  appellant  in  the 
Superior  Court  of  Cook  county  against  appellees  and  one 
Quinlan.  The  declaration  contains  three  counts;  the  first  al- 
leging an  assault  and  battery ;  the  second,  the  taking  of  plaint- 
iff^s  money;  and  the  third  count  alleges  the  entering  of  the 
plaintiff's  dwelling-house  by  force,  making  a  disturbance  there- 
in«  and  the  taking  and  carrying  away  money  of  the  plain t- 
ifi;  etc 

Summons  was  served  upon,  appellees,  Arbackle  and  Shreve, 
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and  retarned  not  found  as  to  Qninlan.  Arbackleand  Shreve 
pleaded  not  gniltj  to  the  whole  declaration,  and  a  special  plea 
of  jofitification  nnder  process  to  the  third  count.  A  demorrer 
to  the  special  plea  was  snstained,  and  tiie  cause  was  tried  bja 
jury  under  the  plea  of  tlie  general  issue,  resuIting^  in  a  verdict 
for  the  defendants.  The  conrt  denied  the  plaintiff's  motion 
for  a  new  trial,  and  rendered  judgment  against  the  plaintiff 
for  costs.    She  brings  the  case  here  by  appeal. 

Mr.  Frank  Bakrb,  for  appellant;  as  to  what  constitutes  a 
battery,  cited  Waterman  on  Trespass,  146. 

An  estate  of  homestead  can  not  pass  by  mere  words,  nor 
is  a  promise  to  give  possession  equivalent  to  a  surrender,  nor 
does  such  promise  meet  the  requirements  of  the  statute:  Bed- 
feni  V.  Redfern,  38  111.  509;  Conklin  v.  Foster,  57  111.  104; 
Paton  V.  Manly,  4  Bradwell,  215. 

It  was  formerly  held  that  a  homestead  was  not  lost  by  tak- 
ing a  lease  from  the  grantee:  Booker  v.  Anderson,  35  III.  66; 
Buck  V.  Conlogue,  49  111.  391 ;  Loeb  v.  McMahon,  89  III.  487. 

As  to  instructions:  Alexander  v.  Mt.  Sterling,  71  111.  366; 
Brush  v.  Fowler,  36  III.  53;  Lelndecker  v.  Waldron,  53  111.  283; 
Stock  Yards  Co.  v.  Ferry  Co,  102  111.  514:  Rogers  v.  Hig- 
gins,  48  111.  212. 

Appellant  was  a  necessary  party  to  the  snit,  and  could  not 
be  expelled  under  a  judgment  and  writ  against  her  husband: 
Cofoid  V.  Bishop,  II  Bradwell,  117;  Pardee  v.  Lindley,  31  III 
174;  Morrisey  v.  Stephenson,  86  111.  344. 

The  return  of  the  sheriff  upon  the  writ  of  restitution  is  con- 
clusive upon  appellee:  Haskins  v.  Ilaskins,  67  111.  446;  Free- 
man on  Judgments,  364. 

Mr.  L.  "iL  Shreve,  for  appelleea 

WiLSOK,  J.  Of  the  various  grounds  nrged  by  appellant  for 
a  reversal  of  the  present  judgment,  it  is  neeeseary  to^xiosider 
but  one.  It  aippears  from  the  bill  of  exceptions,  that  in  Sep- 
tember, 1878,  appellant  purchased  with  her  own  means  a. 
house  in  the  city  of  Chicago,  from  one  Sibley,  receiving  fiton 
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him  a  conveyance  therefor  with  release  of  homestead,  and 
immediately  took  posBeseion  of  the  same,  which  she  has  ever 
since  retained,  occupying  the  premises  as  a  homestead  for 
herself  and  her  family,  consisting  of  herself,  her  hnsband  and 
their  two  sons.  The  house  stood  upon  a  leased  lot,  and  the 
lease  was  assigned  with  the  consent  of  the  landlord  to  appel- 
lant at  the  time  she  purchased  the  house. 

In  December,  1880,  appellant,  at  the  request  of  her  husband, 
M.  B.  Westcott,  joined  with  him  in  the  execution  of  a  bill  of 
sale  of  the  house  to  appellee  Arbuckle,  in  exchange  for  a 
stock  of  drugs.  The  bill  of  sale  was  acknowledged  by  appel- 
lant and  her  hnsband,  but  there  was  no  release  or  waiver  of 
homestead,  either  in  the  body  of  the  instrument,  or  in  the 
certificate  of  acknowledgment  l^or  was  there  ever  any  deliv- 
ery  of  the  possession  of  the  house,  or  assignment  of  the  lease 
of  the  lot  on  which  the  house  stood,  by  appellant  to  Arhackle. 

Aftw  the  making  of  the  bill  of  sale  to  Arbuckle,  he  exe- 
cuted a  lease  of  the  hoQse  to  M.  B.  Westcott,  for  the  term 
of  one  year  from  January  1,  1881,  at  a  stipnlated  monthly 
rental.  In  September,  1881,  Arbuckle  instituted  a  suit  of 
forcible  detainer  against  M.  B.  Westcott  and  appellant,  for 
recovery  of  the  possession  of  the  house  for  non-payment  of 
rent.  The  suit  was  taken  by  appeal  to  the  superior  court, 
where  a  trial  was  had  resulting  in  a  judgment  against  M.  B. 
Westcotti  the  husband,  and  against  Arbuckle  as  to  appellant. 
Upon  this  judgment  Arbuckle  sued  out  a  writ  of  restitution 
directed  to  the  sheriff  of  Cook  county.  The  sheriff,  accom- 
panied by  Arbuckle  and  Shreve,  who  was  his  attorney,  to- 
gether with  several  others,  went  to  the  house  to  execute  the 
writ  M.  B.  Westcott,  upon  being  informed  by  the  sheriff 
of  the  object  of  the  visit,  immediately  took  his  satchel  and 
left 

Arbuckle  and  Shreve  then  demanded  of  the  sheriff  that  he 
proceed  in  further  execution  of  the  writ  by  expelling  appel- 
lant, and  putting  them  in  full  possession  of  the  house,  which 
the  sheriff  declined  to  do  on  the  ground  that  his  writ  run 
against  M.  B.  Westcott  only,  and  that  he  had  no  authority  to 
interfere  with  the  possession  of  appellant,  whereupon  appel* 
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lees  and  their  employes  attempted  to  enter  the  house  bj  force, 
and,  as  is  alleged,  oommitted  the  acts  complained  of  in  the 
declaration  in  the  present  sait. 

Thns  far  the  facts  are  nndispnted.  There  is  a  conflict  of 
evidence  as  to  the  amount  of  force  used  bj  appellee  in  entering 
the  bouse,  and  also  as  to  the  alleged  assault  and  beating  of 
appellant,  but  it  is  manifest  from  the  account  of  the  occur- 
rence given  hj  appellees  themselves,  that  their  acts  constituted 
a  trespass  both  upon  the  realty  and  the  person  of  appellant, 
unless  such  acts  were  justifiable  by  some  rule  of  law  appli- 
cable to  the  facts  of  the  case,  or  the  relation  of  the  parties  to 
each  other. 

The  forcible  entry  upon  the  lands  of  another,  with  strong 
hand  and  against  the  will  of  the  owner,  constitutes  a  trespass. 
A  battery  is  defined  to  be  '^  the  willful  touching  of  the  person 
of  another  by  the  aggressor  or  by  some  substance  put  in  motion 
by  him.  Every  such  battery  is  actionable."  Waterman  on 
Trespass,  §  146;  8  Black.  Com.  120;  Bacon's  Abridgment,  Tit 
Assault  and  Battery.  As  appellees  were  about  to  enter  the 
house,  appellant  stood  in  the  doorway  and  forbid  their  coming 
in,  claiming  her  right  of  possession  under  the  homestead  laws. 
Disregarding  her  protest,  Shreve  pushed  her  aside  by  shoving 
the  door  against  her,  and  forced  his  way  in,  followed  by  the 
others.  It  was  not  necessary  to  constitute  a  trespass,  that  he 
should  have  laid  his  hand  upon  her,  although  she  swears  he 
did  so.  To  constitute  a  trespass  both  to  the  realty  and  the 
person  of  appellant,  it  was  enough  that  he  forced  his  way 
into  the  house  against  her  will,  and  pushed  the  door  against 
her. 

Without  stopping  to  determine  what  effect  is  to  be  given 
to  tlie  judgment  in  the  forcible  detainer  suit,  to  which  appel- 
lant was  made  a  party  defendant  by  Arbuckle,  and  in  which 
it  was  sought  to  charge  her  as  a  party  to  the  lease  of  the 
house  to  her  husband,  and  conceding  she  had  lost  her  home* 
stead  right,  the  question  remains,  can  a  landlord,  under  a  lease 
which  for  any  reason  has  become  forfeited,  but  which  contains 
no  provision  authorizing  a  re-entry  by  force,  or  generally  can 
the  owner  of  real  estate,  which  is  in  the  peaceable  possession 
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and  occupancy  of  another,  thongh  without  right,  enter  bj 
force  against  the  will  of  the  occupant  and  expel  him  there* 
from,  without  rendering  himself  liable  as  a  trespasser? 

'  That  he  can  not  has  long  been  the  settled  rule  in  this 
State.  The  common  law  right  of  the  owner  to  enter  and  use 
all  necessary  force  to  obtain  possession  from  him,  who  may 
wrongfully  withhold  it,  has  been  taken  away  by  our  statute 
of  forcible  entry  and  detainer.  The  owner  of  real  estate  has  a 
right  to  enter  upon  and  enjoy  his  own  property,  if  he  can  do 
so  without  a  forcible  disturbance  of  the  possession  of  another; 
but  such  entry,  if  forcible,  and  against  the  will  of  the  occupant 
is  unlawful,  and  being  unlawful,  is  a  trespass  for  which  an 
action  will  lie.  The  leading  case  on  this  subject,  in  this 
State,  is  Eeeder  v.  Pnrdy,  41  111.  279,  in  which  Mr.  Justice 
Lawrence,  after  reviewing  the  English  and  American  cases, 
says:  *^  We  state,  then,  after  a  full  examination  of  this  sub- 
ject, that  in  our  opinion  the  statutes  of  forcible  entry  and  de- 
tainer slionld  be  construed  as  taking  away  the  previous  com- 
mon law  right  of  forcible  entry  by  the  owner,  and  that  such 
entry  must,  therefore,  be  held  illegal  in  all  forms  of  action." 

The  application  of  these  principles  to  the  facts  of  the  pres- 
ent case  would  seem  to  render  further  discussion  of  the  sub- 
ject unnecessary.  Appellant  was  in  the  peaceable  occupancy 
of  the  premises,  claiming  the  right  of  possession  under  the 
homestead  laws  of  this  State.  That  she  acquired  a  homestead 
right  under  her  purchase  of  the  house  from  Sibley  is  not  dis- 
puted. It  is  insisted,  however,  that  she  is  estopped  from  as- 
serting such  right  by  reason  of  her  acquiescence  in  the  accept? 
ance  bv  her  husband  of  the  lease  of  the  house  from  Arbuckle 
She  denies  that  she  either  authorized  her  husband  to  take  the 
lease,  or  that  she  assented  to  it  afterward. 

The  evidence  in  relation  thereto  is  conflicting;  but  conced- 
ing that  it  preponderated  in  favor  of  such  acquiescence,  and 
that  she  had  thereby  waived  her  homestead  right,  and  even 
admitting  that  the  sheriff  might,  under  his  writ  of  restitution, 
have  lawfully  dispossessed  appellant,  it  is  sufficient  to  say  that 
appellees,  at  the  time  of  doing  the  acts  complained  of,  were 
not  acting  as  the  servants  of  the  sheriff,  nor  under  his  author- 
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itj.  He  stopped  iu  the  exeoution  of  hip  writ  when  be  bad 
served  it  npon  M.  6.  Westcott,  and  expressly  refused  to  inter^ 
fere  with  the  possession  of  appellant.  Appellees  Uien  pro- 
ceeded, of  their  own  motion,  and  without  any  process  or  other 
lawful  authority,  to  foree  their  W9y  into  the  honsa  It  was 
therefore  wholly  immaterial  whether  or  not  appellant  had 
waived  her  right  of  homestead.  She  was  in  peaceable  posses- 
sion, and  this  they  had  no  right  to  forcibly  disturb  against 
her  wilL 

We  are  therefore  of  opinion  that  the  court  erred  in  refusing 
t^  give  instructions  asked  for  by  appellant,  to  the  effect  that 
if  the  jury  believed  from  the  evidence  that  the  plaintiff  was 
in  the  actual  possession  of  the  dwelling-house,  and  occupying 
the  s^me  as  a  residence,  and  that  the  defendants  forcibly  and 
against  her  will  entered  the  same,  the  defendants  thereby 
committed  a  trespass;  also  a  like  instruction,  with  the  addi- 
tion that  if  in  making  the  attempt  to  enter,  Shreve,  in  the 
presence  of  Arbuckle,  laid  his  hands  on  the  plaintiff  violently, 
and  took  hold  of  her  against  her  will,  the  defendants  in  so  do- 
ing committed  a  trespass. 

Instructions  were  also  given  at  the  instance  of  appellees, 
which  were  inconsistent  with  the  principles  herein  above  an- 
nounced. To  the  giving  and  refusal  of  these  instructions, 
exceptions  were  duly  preserved.  Without  going  further  into 
the  subject,  we  are  of  opinion  that  the  judgment  should  be 
reversed,  and  the  cause  remanded  to  the  court  below  for  a 

new  triM* 

.     Seversed  and  remanded. 


Nathan  A.  Stone 

V. 

Dora  Appel. 


1.  Promtss  to  marrt. — Where  parties  enter  into  mntaal  promises  to 
many  and  expressly  agxee  that  their  marriage  shall  be  celebrated  under 
and  in  aocordance  with  the  roles  and  customs  of  a  particolar  religion  and 
church,  such  rules  and  customs  become  a  part  of  the  contract. 
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2.     RsFUSAIt    TO    ICABBT    IH  OONTRAYSRTIOK  *  OF  BUCR  RULES,   ETC., 

KOT  A  BRBACH. — Where  by  inadvertence  or  accident  such  parties  happen 
to  fix  upon  a  day  for  their  marria^,  which  turns  out  to  be  one  on  which 
such  ceremony  is  prohibited  by  such  rules  and  customs,  if  either  party  on 
that  account  lefoses  or  declines  to  be  married  at  soch  prohibited  tame  or  in 
a  manner  other  than  that  agreed  npon,  bat  is  willing  and  offers  to  be  mar- 
ried at  any  reasonable  or  proper  time  after  such  period  of  prohibition,  such 
refusal  can  not  be  considered  as  inconsistent  with  such  party's  promise,  or 
amount  to  a  breach  of  it 

3.  Instructiohs. — An  instruction  for  plaintiff,  which  contained  no 
hypothesis  of  the  refrual  of  defendant  being  absolute  or  unqualified,  and 
which  assumed  material  facts  as  to  which  there  was  a  conflict  of  evidence, 
was  erroneous.  An  instruction  for  plaintiff  which  contained  no  hypothesis 
that  plaintiff  promised  to  marry  defendant,  or  that  plaintiff  was  ready 
or  willing  or  offered  to  marry  him,  or  that  the  reliisal  of  defendant  was  abr 
adute  or  unqualified,  was  also  emmeoua. 

Error  to  the  Superior  Court  of  Cook  cotmty;  the  Hon. 
BoLLDf  S.  WiLLiAKSONy  Judge,  prMiding.  Opinion  filed 
March  27,  1883. 

Mr.  Charlbs  S.  Thornton,  for  plaintiff  in  error;  that 
defendant  shonld  have  been  allowed  to  show  that  after  the 
institution  of  the  suit  he  was  ready  and  willing  to  marry 
plaintiff,  cited  Eelly  v.  Eenfro,  9  Ala.  825. 

McAllister,  J.  Tliis  action  was  brought  in  the  court 
below  by  Dora  Appel  against  Nathan  A.  SttMie,  to  recover 
damages  for  an  alleged  breach  of  promise  of  marriage.  There 
was  a  trial,  before  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  against  defendant,  for  two  thousand  dollars 
damages,  and  he  brings  error  to  this  court 

The  plaintiff  gave  evidence  tending  to  prove  mutual 
promises  of  marriage  between  the  parties,  made  some  time  in 
April,  1881.  It  appeared  that  both  of  the  parties  were  of  the 
Hebrew  faith,  and  it  was  expressly  agreed  that  their 
marriage,  when  celebrated,  should  be  in  accordance  with 
the  mies  and  cnstoras  of  their  church.  The  theory  of  the 
plaintiff's  case  was,  that  there  wsu>  a  definite  time  agreed 
upon,  at  the  time  of  tlieir  engagement,  tor  the  marriage,  and 
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that  it  was  the  25th  of  the  next  ensaing  September,  and  that 
defendant  refased  to  marry  lier  on  that  day;  hence  the 
commencement  of  this  eait,  oh  the  27th  of  the  same  month 
for  damages.  The  defendant  on  tlie  other  hand,  contended 
that  no  definite  day  was  agreed  npon,  bnt  that  it  was  expressly 
left  to  him  to  fix  the  tima  He  admitted  in  his  testimony, 
that  he  was  unwilling  to  marry  the  plaintiff  on  said  25th  oi 
September,  bat  that  he  had  made  no  absolute  refasal  to  marry 
her;  but  gave  evidence  to  sho\^,  that  said  25th  of  Saptemb^ 
was  a  day,  belonging  to  a  holy  season,  by  the  rules  and  customs 
of  their  church,  during  wliich,  marriage  was  forbidden  by  such 
rules  and  customs,  and  cosld  not  be  performed.  The  stress 
of  the  controversy,  on  the  trial  was,  as  to  whether  tlie  defendant 
had  committed  a  breach  of  his  promise,  before  suit  brought 
A  cousin  of  plaintiff  testified,  that  just  before  said  25th  of 
September,  he  called  on  defendant,  while  the  latter  was 
temporarily  in  Chicago,  from  another  State  where  he  resided, 
and  requested  him  to  call,  at  a  specified  time  and  see  plaintiff; 
that  defendant  replied  he  had  about  concluded  to  drop  the 
whole  matter. 

The  defendant  testified  that  he  made  no  such  reply  and  of- 
fered to  prove  his  willingness  to  marry  said  plaintiff  after  said 
25th  of  September;  but  on  objection  of  plaintifi''s  counsel, 
the  evidence  was  ruled  out.  At  the  instance  of  plaintiff's 
counsel,  the  court  gave  to  the  jury  this  instruction:  '^Tbe 
jury  are  instructed  that  this  case  must  be  governed  by  tlie 
laws  of  the  State  of  Illinois,  and  that,  as  a  matter  of  law, 
marriage  between  parties  competent  to  enter  into  that  relation, 
may  be  legally  celebrated  any  day  in  the  year." 

This  instruction  was  designed  to  obviate  the  point,  that  by 
the  rules  and  customs  of  their  church,  the  marriage  of  these 
parties  could  not  be  celebrated  on  the  said  25th  of  September, 
and  under  the  circumstances  of  the  case,  it  was  improper  aud 
misleading.  The  contract  was  oral.  It  was  for  the  jury  and 
not  the  court  to  find  when  it  was  made,  what  were  its  tenns, 
and  where  to  be  performed.  Unless  it  was  made  and  to  be 
performed  in  this  State,  it  was  not  necessarily  governed  by 
its  laws  as  to  performance.    Chitty  on  Contracts  (10  Am.  £d.) 
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96,  97.  Besides  it  omits  the  fact  that  the  contract  in  question 
was  made  witU  express  reference  to  the  rnles  and  customs  of  a 
particular  dinrch,  as  respected  performance.  It  was  therefore 
calculated  to  mislead  the  jury,  as  regards  the  question  of  a 
breach.  The  evidence  is  uncontradicted  that  the  parties 
agreed  that  their  marriage  should  be  in  conformity  with  the 
rnles  and  customs  of  the  Jewish  Church,  of  which  thej  were 
both  members.  It  follows  that  such  reference  to  the  rules 
and  customs  of  that  church,  expressly  made  by  the  parties  in 
their  contract,  operated  to  constitute  those  rnles  and  customs 
a  part  of  the  contract  itself.  When  parties  enter  into  mutual 
promises  to  marry  and  expressly  agree  that  their  marriage 
shall  be  celebrated  under  and  in  accordance  with  the  rules 
and  cnstoms  of  a  particular  religion  or  church,  but  by  inad- 
vertence or  accident,  they  happen  to  fix  upon  a  day  for  that 
pnrpose,  which  turns  out  to  be  one  on  which  such  ceremony 
by  the  rules  and  customs  of  the  religion  or  church  referred  to 
is  prohibited  and  can  not  be  performed,  then,  if  either  party 
should  on  that  account,  decline  or  refuse  to  be  married  at  such 
prohibited  time,  or  in  a  manner  other  than  that  agreed  upon, 
but  be  willing  and  offer  to  be  married  at  any  reasonable  or 
proper  time,  after  such  period  of  prohibition  is  passed,  such 
party  so  declining  or  refusing,  could  not,  in  our  opinion,  be 
held  liable  in  damages  by  reason  of  the  premises,  as  for  a 
breach  of  promise  of  marriage.  Although  the  law  of  this 
State  does  not  make  any  religious  ceremony  indispensable  to 
a  valid  marriage,  yet  such  is  the  liberality  of  its  spirit,  that 
it  recognizes  the  right  of  every  person  to  follow  the  dictates 
of  his  or  her  own  conscience  or  the  teachings  of  the  church 
to  which  he  or  she  may  belong,  or  even  a  mere  whim  in  that 
r^^rd,  and  to  provide  in  the  marriage  contract  that  it  shall 
be  consummated  in  accordance  with  rites  of  some  particu- 
lar church  designated  by  the  parties  and  its  rules  and  cus- 
toms. When  that  is  done,  the  reference  by  the  contract 
to  such  rules  and  customs  makes  such  rules  and  customs  a 
part  of  the  contract,  and  a  reiiisal  by  one  of  the  parties  to  be 
married  in  contravention  of  them  can  not  be  considered 
as  inconsistent  with   such  party's  promisCvOr  amount  to  a 
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breach  of  it  Of  course,  an  absolute  and  unqualified  refusal 
without  a  justifiable  reason,  would  be  a  breach  or  evidence 
of  one.  Eellj  v.  Beofro,  9  Ala.  8d5 ;  Greenup  ▼.  Stokes,  3 
Grilm.  9U2. 

The  court  also  gave  for  the  plaintiff  this  instruction  :  ^  If 
the  jury  believe  from  the  evidence,  that  the  defendant  prom- 
ised to  marry  the  plaintiff,  and  afterward  refused  to  con* 
suinmate  the  agreement,  then  no  request  on  her  part  was 
necessary,  and  such  refusal  on  his  part  may  be  shown  by  facts 
and  circumstances,  such  as  a  discontinuance  of  his  correspond' 
ence,  and  his  neglect  or  refusal  to  call  and  see  lier,  while  in 
the  city,  unless  otherwise  explained  to  your  satisfaction." 

That  instruction  was  manifestly  erroneous  on  two  grounds: 
(1)  It  contains  no  hypothesis  of  tiie  refusal  having  been  abso- 
lute, and  unqualified.  (2)  It  improperly  assumes  material 
facts,  as  to  which,  there  was  a  eonflict  of  evidence. 

The  court  also  gave  the  following  for  plaintiff:  ^^The  jniy 
are  further  instructed,  that  if  they  believe  from  the  evidence, 
that  the  defendant  promised  to  marry  the  plaintiff,  and  after* 
ward  refused  so  to  do,  although  he  may  now  be  willing  to 
carry  out  his  promise  and  marry  the  plaintiff,  this  will  not 
prevent  a  recovery  in  this  action,  if  the  plaintiff  is  otherwise 
entitled  to  recover,  since  his  refusal  is  a  breach  of  promise,  it 
totally  discharges  her  from  any  further  obligation  to  accept 
him  as  a  husband." 

That  instruction  is  clearly  erroneous,  because  it  contains  no 
hypothesis  that  the  plaintiff  promised  to  marry  the  defend- 
ant; or  that  she  was  ready  and  willing  or  offered  to  marry 
him;  or  that  the  refusal  was  absolute  and  unqualified.  As 
the  law  is  there  declared,  the  refusal  by  defendant,  to  marrr 
plaintiff  because  of  the  prohibition  of  the  church,  tliough  be 
was  willing  to  after  such  prohibited  time  had  elapsed,  wonid 
be  such  a  total  breach  on  his  part  as  to  discharge  her  from  all 
obligations  to  marry  him  at  any  time  after  such  refosaL 
Such  is  not  the  law.  The  instruction  would  have  a  tendency 
to  mislead  the  jury  into  the  idea  that  any  sort  of  a  refusal, 
regardless  of  .its  character  and  the  circumstances  under  which 
it  was  made,  whether  consistent  with  the  contract  or  noly 
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would  operate  as  a  total  breach  on  the  part  of  the  defendant; 
and  was,  for  that  reason,  bad.  For  the  reason  stated,  the 
judgment  of  the  ooart  below  will  be  reversed^  and  the  cause 
remanded^ 

Eeversed  and  remanded. 


Jameb  E.  Martine 

V. 

James  D.  L.  Harvey. 

t.  JunoHBNT  OK  AWARD  OF  ARBITRATORS.  —  Jurisdiction  io  enter  indg' 
ment  upon  award  of  arbitrators,  heing  wholly  given  by  statute,  the  pro- 
ceeding must  conform  strictly  to  the  requirements  of  the  statute  or  the  court 
will  have  no  jurisdiction  nor  authority  to  enter  judprment  upon  an  award. 

2.  Two  ciiASSEs  OP  CASES  o^  suBscissiOK  TO  ABBiTRATioiT.— Under 
Sec.  1  of  the  Act  in  regard  to  arbitration  and  awards,  relating  ezduBively  to 
paiding  suits,  the  court  has  no  authority  to  order  a  submission  to  one  arbi- 
trator, or  io  any  greater  or  less  number  than  three.  Under  Sec.  16  parties 
may  submit  controversies  between  tiiem  to  any  number  of  arbitrators  mutu- 
ally agreed  upon;  but  to  entitle  them  to  have  a  judgment  rendered  upon  the 
award  it  must  affirmatively  appear  in  the  articles  of  submission,  that  the 
submission  was  of  matter  not  in  suit.  In  this  case  the  submission  was  not 
made  by  an  order  of  court,  but  by  the  agreement  of  the  parties,  the  submis- 
sion being  to  a  single  arbitrator;  but  as  the  submission  fails  to  show  that 
the  matters  submitted  were  not  matters  in  suit,  the  parties  have  not 
brought  themselves  within  either  section  of  the  statute. 

Appeal  from  the  Clronit  Oonrt  of  Cook  connty;  the  Hon. 
John  G.  BoasB8|  Jadge>  presiding.  Opinion  filed  March  27, 
1888. 

This  is  a  writ  of  error  prosecnted  to  reverse  the  judgment 
of  the  circuit  court  rendered  upon  the  award  of  an  arbitrator, 
made  under  written  articles  of  submission  between  the  parties, 
aa  follows; 

^'  Whereas,  certain  controversies  exist,  and  for  ^  long  time 
have  existed,  between  James  E.  Martine,  of  Ohicago,  and 
James  D.  L.  Harvey,  in  his  own  right,  and  as  a  membej;  of 
and  successor  to  the  late  firm  of  L.  C.  Curtis  &  Co.,  in  rela- 
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tioD  to  divers  subjects,  claims  and  demands.  And^  whereas, 
the  said  firm  of  L.  C.  Cnrtis  &  Co.  has  been  dissolved,  and 
the  said  Hai'vey  has  assumed  and  agreed  to  pay  all  the  jost 
and  valid  claims,  liabilities  and  demands  existing  against  said 
cOr  partnership, 

"Now,  therefore,  it  is  hereby  mutually  stipulated,  cove- 
nanted and  agreed  by  and  between  the  said  James  E.  Martiue 
and  James  D.  L.  Harvey,  that  all  and  all  manner  of  actions, 
causes  of  actions,  controversies,  claims  and  demands  what- 
soever, now  pending,  existing  or  held  by  and  between  tlie 
said  Martine  and  the  said  Harvey,  either  in  his  own  right 
or  as  a  member  of  and  successor  to  the  said  firm  of  L.  C.  Cur- 
tis &  Co.,  shall  be  submitted  to  £rastu8  S.  Williams,  Esq.,  of 
Chicago,  as  arbitrator,  who  shall  arbitrate,  award,  jud^  and 
determine  of  and  concerning  the  same,  with  full  power  to 
award  the  payment  of  all  the  costs  and  expenses  incurred  in 
such  arbitration. 

"  And  the  said  James  R  Martine  and  James  D.  L.  Harvey 
hereby  covenant  and  agree  to  and  with  each  other,  that  the 
award  so  to  be  made  by  the  arbitrator,  shall  in  all  things  by 
them,  and  each  of  them,  their  heirs,  executors  and  adminiB- 
trators,  be  well  and  faithfully  kept,  observed  and  performed; 
provided,  however,  that  such  award  be  made  in  writing,  under 
the  hand  of  said  arbitrator,  ready  to  be  delivered  to  them,  or 
either  of  them,  on  or  before  the  15th  day  of  December,  1879. 

^'  And  it  is  further  stipulated  and  agreed,  by.  and  between 
the  respective  parties  liereto,  that  upon  the  filing  of  this  in- 
strument, together  with  the  award  of  said  arbitrator,  in  the 
•Circuit  Court  of  Cook  county,  Illinois,  judgment  may  be 
entered  upon  such  award  in  the  manner  provided  by  statute. 

^'  In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  20th  of  October,  1879. 

^^  Jakes  E.  Martikb.      [Seal]. 
"James  D.  L.  Harvey.  [Seal].'' 

Under  this  agreement  Williams,  the  arbitrator^  made  the 
following  award  : 

awabd. 

'^  After  an  examination  of  all  the  evidence,  as  well  document- 
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arv  as  oral,  produced  before  me  by  both  Marline  and  Harvey, 
I  find  James  Martina  to  be  indebted  to  James  D.  L,  Harvey, 
in  t!ie  enm  of  (1,685.66  over  and  above  all  discounts  and  eet- 
offs,  and  I  find  that  each  party  shall  pay  his  own  costs  in  the 
matter  of  this  arbitration,  except  the  fees  of  the  arbitrator, 
which  are  to  be  borne  one  half  by  Martine  and  one  half  by 
Harvey,  December  13, 1879. 

"E.  8.  .'WiLLTAMS,  Arbitrator." 

The  agreement  to  arbitrate,  tof^ther  witli  the  oath  of  the 
arbitrator  and  his  award,  were  filed  in  the  circnit  oonrt  De- 
cember 13,  1879,  and  on  the  20tb  of  the  same  month  plaintiff 
in  error  filed  exceptions  thereto,  and  moved  that  the  award  be 
set  aside.  The  court  denied  the  motion,  and  upon  final  hearing 
of  the  canse  rendered  judgment  on  the  award  in  favor  of  plaint- 
iff in  error  for  $1,685.66  to  all  which  he  duly  excepted.  He 
brings  the  case  here  by  writ  of  error,  and  aaeigns  as  error, 
among  others, 

That  the  snbmission  submits  to  the  arbitrator  actions  pend- 
ing between  the  parties,  and  was  not  made  a  rale  ofconrt,bnt 
was  made  by  the  parties  ont  of  court 

That  it  is  not  shown  either  by  the  enbrnission  or  award 
that  any  of  the  matters  in  controversy,  and  passed  upon  by 
the  arbitrator,  were  not  in  snit. 

That  the  conrt  had  not  jurisdiction  under  the  statute  to 
render  the  judgment  on  the  submission  and  award,  and  the 
judgment  is  therefore  null  and  void. 

Messrs.  Fobbbsteb  &  Felsenthai.,  for  plaintiff  in  error; 
that  the  jurisdiction  of.the  conrt  in  this  case  is  conferred  ex- 
elnsively  by  the  statute,  and  the  statute  must  ba  strictly  con- 
straed,  cited  Johnson  v.  Johnson,  30  111.  215;  Low  v.  Nolte, 
15  III.  368;  Hamilton  r.  Hamilton,  27  HI.  168;  Rankin  v. 
Rankin,  36  HI.  298. 

A  court  may  vacate  a  judgment  after  the  term  at  which  it 
was  rendered  when  it  is  nngatory  for  want  of  jnriediotion  over, 
the  parties  :  Freeman  on  Jadgments,  §§  96,  98. 

Mr.  M.  S.  RoBiNsoir,  for  defendants  in  error;  cited  B.  S. 
Ch.  10,  §§  1,16. 
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As  to  the  coDstractioD  of  an  award  :  Merritt  v.  Merritt,  11 
III.  565;  HericksoQ  v.  Eeiaback,  33  HI.  299. 

Circuit  courts  are  courts  of  general  jurisdiction,  and  are 
presumed  to  have  jurisdiction  in  every  case  adjudicated  bj 
them  until  the  contrary  affirmatively  appears :  Kenoey  v. 
Greer,  18  111  432;  Gillian  v.  Gray,  U  111.  416;  Farmers',  etc 
V.  Buckles,  49  111.  482;  Dibleo  v.  Davison,  25  IlL  486;  Wallace 
V.  Oox,  71  111.  646. 

Wilson,  J.  Jurisdiction  to  enter  judgment  upon  awards  of 
arbitrators,  is  conferred  by  the  statute  upon  courts  of  record, 
in  two  classes  of  cases.  Section  1  of  the  act  concerning  arbi- 
trations and  awards,  provides  that  whenever  the  parties  to  a 
suit  pending  in  any  court  of  record  shall  be  desirous  and  wii* 
ing  to  submit  the  matter  involved  in  such  suit  to  the  decision 
of  arbitrators,  an  order  shall  be  entered  directing  such  sub- 
mission^to  three  impartial  and  competent  persons  to  be  named 
in  such  order,  such  arbitrators  to  be  agreed  upon  and  named 
by  the  parties.  But  if  the  parties  are  unable  to  agre^  eadi 
shall  name  one  and  the  court  the  third* 

Section  16  provides  that  persons  having  the  requisite  capac- 
ity may,  by  an  instrument  in  writing  to  be  signed  and  sealed 
by  them,  submit  to  one  or  more  arbitrators  any  controversy 
existing  between  them  not  if^  suU^  and  may  agree  in  such 
submission  ti^at  a  judgment  may  be  entered  upon  the  award 
made  pursuant  thereto,  in  any  court  of  record  competent  to 
have  jurisdiction  of  the  subject-matter  named  in  the  instru- 
ment of  submission. 

Tlie  proceeding,  so  far  as  it  relates  to  the  entering  of  judg- 
ment upon  an  award,  being  wholly  statutory,  must  conform 
strictly  to  the  requirements  of  the  statute  or  the  court  will 
have  no  jurisdiction  nor  authority  to  enter  judgment  upon 
the  award.    Low  v.  Nolte,  15  111.  368. 

The  first  section  of  the  act  relates  exclusively  to  pending 
suits,  in  which  class  of  cases  the  court  has  authority  to  enter 
an  order  submitting  the  matter  involved  to  three  arbitrators. 
Section  sixteen  relates  exclusively  to  controversies  not  in  suit 
Under  section  one  the  court  has  no  authority  to  order  a  sub- 
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mission  to  one  arbitrator,  or  to  any  greater  or  less  number 
than  three;  nor  has. the  conrt  authority  to  make  an  order  of 
submission  in  respect  to  any  matter  not  involved  in  a  pend- 
ing suit.  Under  section  sixteen  parties  may  submit  contro- 
versies between  them  to  any  number  of  arbitrators  mutually 
agreed  upon,  but  to  entitle  them  to  have  a  judgment  reu'* 
dered  upon  the  award,  it  must  affirmatively  appear  that  the 
submission  was  of  matters  not  in  suit.  Unless  this  appear 
in  the  articles  of  submission,  the  conrt  is  without  jurisdiction 
to  enter  judgment,  and  the  party  is  left  to  his  remedy  inde- 
pendent of  the  statute. 

In  the  case  before  us  the  submission  was  not  made  by  an 
order  of  court  but  by  the  agreement  of  the  parties,  the  sub- 
mission beini^  to  a  single  arbitrator.  It  fails  to  show  that  the 
matters  submitted  were  not  in  suit;  it  shows,  rather,  the  con- 
trary in  respect  to  some  of  the  matters.  Its  language  is,  *'all, 
and  all  manner  of  actions,  causes  of  actions,  cfontroversies, 
claims  and  demands  whatsoever,  now  pending,  exi&ting,  or  held, 
etc,  shall  be  submitted  to  Erastns  8.  TVilliams,  Esq.,  as  arbi- 
trator." Certainlv  no  inference  can  be  drawn  from  the  Ian- 
gnage  used,  that  the  submission  did  not  embrace  pending  ac- 
tions, or  that  no  actions  were  pending.  On  the  contrary,  the 
inference  would  be  that  the  parties  would  not  have  mentioned 
^'pending actions"  if  no  actions  were  pending,  but  it  is  suffi- 
cient that  the  submission  fails  to  show  that  the  matters  submit- 
ted were  not  matters  in  suit.  The  parties  have  not  brought 
themselves  within  either  section  of  the  statute  authorizing  the 
entry  of  judgment  upon  an  award. 

The  judgment  of  the  court  is  therefore  reversed. 

Judgment  reversed. 


i 
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Betmoub  F.  Noetow 
JoHK  Allen* 

Affral  CA8B8— Aj>pkaraitcs.— Tn  appeal  cases  tbe  leaTing^  with  the 
clerk  of  the  circait  court  a  trial  notice,  which  is  neither  filed  nor  placed 
among  the  papers  does  not  constitute  an  appearance  within  the  meaning  of 
the  provisions  of  Sec.  68  of  the  act  concerning  justices  and  constables. 

Appeal  from  the  Circnit  Conrt  of  Cook  connty;  the  Hon. 
John  G.  Boqebs,  Jadge,  presiding.     Opinion  filed  March  27, 

1883. 

Mr.  James- Springer,  for  appellant;  cited  R  S.  Oh.  79,  §68. 

The  effect  of  the  declaration  of  bankrnptoy  is,  of  itself,  an 
injunction  against  the  farther  prosecution  of  any  suit  or  other 
proceedings  to  enforce  payment  of  a  demand  provable  under 
the  bankruptcy  proceedings:  Penny  v.  Taylor,  10  Bankrnptcj 
Eeg.  200;  Bump  on  Bankruptcy,  pp.  181-2;  R.  S.  of  U.  S. 
§  5006. 

As  to  jurisdiction:  McVey  v.  Huott,  11  Bradwell,  203. 

Mr.  John  M.  Gabtside,  for  appellee;  cited  R  S.  Oh.  79, 
§65. 

Wilson,  J.  The  only  question  necessary  to  be  determined 
on  the  present  record,  is  whether  in  appeal  cases  the  leaving 
with  the  clerk  of  the  circuit  court  a  trial  notice,  which  is 
neither  filed  nor  placed  among  the  papers,  constitutes  an 
appearance  within  the  meaning  of  the  provisions  of  section 
68  of  the  act  concerning  justices  and  constables.  That 
section  provides:  **In  case  the  appeal  from  the  justice  of  the 
peace  is  perfected  by  filing  the  papers  and  tranccript  of 
judgment,  ten  days  before  the  commencement  of  the  term  of 
the  court,  to  which  the  appeal  is  taken,  the  appearance  of  the 
appellee  may  be  entered  in  writing,  and  filed  among  the 
papers  in. the  case;   and  if  so  entered  ten  days  before  the  first 
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day  of  the  term  of  court,  tbe  oaae  bIirII  Btood  for  trwl  at  that 
.term." 

Appellee  obtained  &  jadgment  af^inst  appellant  before  a 
jastice  of  tlie  peaoe,  from  i^iefa  jndt^ment  appellant  perfected 
an  appeal  to  the  circuit  court,  by  filing  a  bond  with  tbe  clerk 
M  required  bj  the  atatnte.  lHo  appenl  Bammons  was  ever 
veiled,  nor  was  an  appearance  entered  in  writinf;  by  appellee 
ten  dajB  before  tiie  first  day  of  the  term  at  which  the  case 
was  tried,  unless  the  leaving  with  the  clerk  a  trial  notice, 
which  waa  not  filed  nor  placed  among  the  papers  in  the  case, 
conGtitntes  Buch  appearance.  We  are  of  opinion  that  it  does 
not. 

Without  determining  what  step  in  a  case  would  be  deemed 
an  appearance,  or  whether  a  trial  notice  if  left  with  the  clerk 
and  by  him  placed  amonf;  the  papers  in  the  case  without  file 
marks  would  be  tantamount  to  an  appearance,  we  think  it 
dear  that  tbe  mere  leaving  a  trial  notice,  with  the  clerk  who 
neither  marks  it  filed,  nor  places  it  among  the  papers  in  t)ie 
case,  is  not  a  complianoe  with  the  reqnirementa  of  the  statute. 
The  case  talla  directly  withia  JfcYey  v.  Hnott,  11  £radwell, 
203.  We  there  said:  "It  will  be  observed  that  not  only 
mnstthe  appearance  of  the  appellee  be  entered  in  writing,  but 
the  paper  by  which  such  entry  of  appearance  is  made,  must  be 
filed  with  the  papers  in  tbe  case.  The  design  of  Ibeae  provis- 
ions is  quite  obrions.  It  is  not  merely  to  bring  the  appellee 
within  tiiejitriBdiction  of  the  court  by  a  voluntary  appearance, 
bnt  also  to  place  the  evidences  of  such  appearance  on  file, 
where  it  will  be  aeen  and  known  by  the  other  part^,  so  that 
be  for  at  least  ten  days  before  the  term,  may  have  notice  of 
the  fact  that  the  cause  is  in  a  condition  to  be  forced  to  trial. 
In  this  case  the  trial  notice  was  neither  filed  nor  placed  among 
the  papers  in  tlie  case,  ten  days  before  the  term.  Whatever 
may  have  been  its  efTect  in  bringing  the  appellee  within  the 
jarisdiction  of  the  conrt,  it  was  not  placed  where  appellant 
was  boond  to  look  for  it,  or  where  it  served  to  give  him  notice 
tbat  tbe  appellee  was  in  oonrt  Thus  one  of  tbe  essential  re- 
qnirements  of  tiie  statote  was  not  met. " 

A  trial  having  been  had  in  the  absence  of  appellant,  and  lie 

Voi,  XII.  M. 
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having  had  no  notice  that  snch  trial  would  be  demanded,  and 
no  opportunity  to  defend,  was  deprived  of  his  day  in  court 
In  his  application  to  have  the  judgment  set  aside  and  a  new 
trial  granted,  he  showed  that  he  had  a  meritorious  defense  to 
the  plaintiff's  entire  demand. 

The  court  erred  in  refusing  appellant  a  new  trial,  and  for 
such  error  the  judgment  is  reversed,  and  the  cause  remanded. 

Eeversed  and  remanded. 


Henry  Gauler  et  al. 

V. 

Anna  Wohlers. 


1.  Demctrrkr  to  cross-bill. ~Th»  ooart  below  properly  sn^iained  the 
demurrer  to  appellants'  cross-bill  m  it  did  not  contain  any  allegation  or 
statement  of  fact  or  circumstance  showing  that  complainants  in  the  creditor's 
bills,  or  some  of  them,  participated  in  the  alleged  fnuidulent  acts  of  the  ad- 
ministrator, committed  with  the  design  of  rendering  his  sureties  liable  nfoa 
the  bond. 

2.  Creditor's  bill— Executions — ^Burden  op  proof  .  — Where  a  cred- 
itor's bill  sets  out  a  judgment  and  issuance  and  return  nulla  bona  of  execu- 
tions thereon,  and  the  answers  admit  neither  the  amounts  due  nor  the  r^ 
iums  nulla  bona,  the  complainants  are  required  to  prore  them. 

3.  Execution — Return  of  sheriff. — Where  it  appeared  by  complain- 
ant's own  showing  that  under  two  of  the  executions,  the  sheriff  had  levied 
upon  a  considerable  amount  of  personal  property  as  belonging  to  the  defend- 
ants, and  all  that  was  shown  in  regard  to  it,  was  a  statement  in  the  sheriff's 
return,  that  such  property  had  been  taken  from  him  by  the  coroner  by  writs 
of  replevin,  and  that  by  direction  of  the  plaintiffs'  attorney  he  returned  the 
writ  no  part  satisfied,  and  the  sheriff  did  not  say  he  deman*led  any  property  of 
defendants.  Held,  that  under  these  circnmstances  the  complainants  shoold 
have  shown  that  without  any  fault  of  the  sheriff,  or  of  the  plaintiffs  in  the 
execution,  or  by  some  instrumentality  of  the  defendants,  the  property  so 
levied  upon,  could  not  have  been  made  available  to  the  payment  of  the  re- 
spective judgments  in  whole  or  in  part. 

4.  Chancery— Decree  ordering  sale  of  property  to  satisfy 
judgment. — Where  a  decree  subjects  certain  property  to  the  satisfactioD 
of  a  judgment  and  orders  a  sale  for  that  purpose,  it  must  ascertain  the  pre- 
cise amount  for  which  the  premises  are  liable  or  it  will  be  erroneouB. 

Ebroe  to  the  Superior  Court  of  Cook  countv;  the  Hon. 
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Geob&k Gabdnbb,  Judge,  presiding.  ^OpinioQ  filedMftrch27, 
1883. 

This  case  arises  upon  fire  seTeral  creditor's  bills  broaght  io 
the  ooart  below  hy  Anna  Wohlers,  wlio,  with  fonr  others 
wenf  next  of  kin  of  one  Henry  Wohlers,  deceased,  and  who 
had  severally  rocorered  jndgroents  at  law,  against  Angnst 
Wohters,  Keinhard  H»gemtin  and  Henry  G-auler,  npon  the 
bond  of  said  Augnst  Wohlers,  who  had  been  appointed  admin- 
istrator of  the  estate  of  said  Henry  Wohlers,  deceased,  Hage- 
raan  and  Gaoler  being  his  sureties  npon  the  Itond,  and  the 
several  jndgments  being  for  the  default  and  breach  of  doty  of 
said  AnguBt,  as  snch  administrator.  The  several  bills  set  oat 
a  jadgment,  and  the  iesnance  and  retnrn  nu^^  bona  o{  aa 
ezecation  thereon.  TUey  were  framed  in  the  nsual  form  to 
reach  choses  in  action,  equitable  iuterestn  in  real  and  personal 
property.  They  severally  set  forth  fraudulent  conveyances  of 
real  estate  by  Hageman  and  Gauler,  with  intent  to  defraud 
these  several  complaioanta.  Hageman  and  Ganler,  their  wives 
and  others  were  made  defendants,  and  answered  separately. 
The  answers  did  not  admit  the  retnrn  nulla  bona,  of  the  exe- 
cntioQS,  bat  on  the  contrary  denied  the  issuance  and  retnrn 
nuf^  (ona  of  snch  execatious.  Keplications  to  answers  being 
filed,  the  court  by  conseut  of  parties,  ordered  the  several  cases 
to  be  consolidated  as  one.  On  the  hearing,  the  complainants 
introduced  in  evidence  executions  which  had  been  issued  upon 
the  respective  judgments,  and  the  returns  of  the  sherifi".  As 
to  three  of  them  the  retnrn  was  that  of  demand  of  property, 
refusal,  and  nulla  bona,  and  made  before  the  filing  of  the 
bill.  As  to  two  others,  there  was  indorsed  on  each  respectively, 
a  levy  npon  a  very  considerable  araonnt  of  personal  property, 
which  the  sheriff  states  in  his  return  was  taken  from  him  by 
the  coroner  by  virtne  of  writs  of  replevin;  and  the  return  far- 
ther states  that  by  order  of  the  plaintiff's  attorney  be  returns 
the  writ  in  no  part  satisfied.  Evidence  was  given  upon  the 
question  of  fraudulent  conveyace  by  Hageman  and  Gauler  of 
their  real  estate. 

The  court  below  found  that  such  conveyances  were  fraudu- 
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lent  as  to  complainants;  found  the  groes  amonntdoeto  be  the 
fall  face  of  all  the  judgments,  interests  and  costs,  and  ordered 
that  if  defendants  did  not  pay  sach  gross  amount  in  three 
days,  that  then  said  real  estate  be  sold  lo  pay  the  same. 

There  tras  no  evidence  tending  to  show  the  fact  that  said 
goods  and  chattels  so  levied  upon  were  in  fact  replevied,  or  bj 
whom,  what  bond  was  given,  or  what  was  done  with  the 
replevin  saits;  nor  was  there  any  evidence  as  to  the  value  of 
the  goods  levied  tipon.  Without  any  explanation,  the  several 
judgments  on  which  the  execution  so  levied,  were  issued,  were 
reckoned  in  at  their  full  nominal  amounts. 

It  appears  that  Hageman  and  Oauler  had  filed  a  cross-bill 
to  have  said  judgments  at  law  set  aside  on  the  ground  that 
they  were  sureties  for  August  Wohlers  on  his  bond  as 
administrator,  and  that  he  had  fraudulently  made  himself 
liable  as  fiuch  administrator,  with  the  design  of  making  his 
sureties  also  liable,  and  had  kept  them  in  ignorance  of  his 
doings.  There  was  no  allegation,  that  complainants  in  the 
creditor's  bills  or  either  of  them,  were  in  complicity  with  that 
design.  Tb  this  cross-bill  the  court  below  sustained  a 
demurrer.    Hie  defendants  bring  the  case  here  on  error. 

Messrs.  Hoyitb,  Hobtow  &  Hoywe,  and  Mr.  Fbakcis 
Laoknek  and  Mr.  Sidney  0.  Eastmait,  for  plaintiflfe  in  error; 
that  the  cross-bill  and  amended  answers  present  a  good 
defense  in  equity  to  the  judgments,  and  it  was  error  to  sustain 
the  demurrer  to  the  cross-bill  and  the  exceptions  to  the 
answers,  cited  Gillilan  v.  Myers,  81  111.  625;  Jmdy  v.  Kelley, 
11  111.  211;  Follansbee  v.  Scottish  Am.  Mort  Co.  7  Bradwell, 
486;  Propst  v.  Meadows,  13  111.  157;  McGhee  v.  Gold,  68  HI. 
215;  Vennum  v.  Davis,  85  111.  568. 

To  sustain  a  creditor's  bill  it  must  appear  that  a  judgment 
has  been  rendered  and  execution  returned  nnlla  bona: 
Bay  V.  Cook,  81  ID.  836 ;  Lewis  v.  Lanphere,  79  Dl.  187; 
Moshier  v.  Meek,  80  III.  79. 

When  the  decree  is  not  based  upon  evidence  sufficient  to 
support  it,  it  must  be  reversed :  Olsen  v.  Crescio,  10  Brad  well, 
542. 


Mr.  William  Yockk,  for  defendant  in  error;  tliat  the  bills 
■  are  of  a  character  wliich  would  bave  rendered  them  proper 
Eiiljeeta  of  chaucer;  jariadietioa,  «vea  if,  after  jndKiuent,  no 
execDtion  wliatever  had  been  isBaed,  cited  Miller  v.  Davidsou, 
SGilm.  518;  Greenway  v.  Thooaaa,  14  III.  271;  Woightmaa 
v.  Hatch,  17  111.  281;  Newman  v.  Willeta,  52  III.  9S. 

Where  a  wife  permits  her  hnebaad  to  intermingle  her  estate 
with  his,  and  obtain  credit  upon  it,  she  is  estopped  from  asBei;^^ 
iug  her  claim  as  against  her  husband's  creditors:  Nelson  7. 
Smith,  64  111.  394;  Jassoy  v.  Delius,  65  111.  469. 

The  execution  of  an  administration  bond  creates  a  present 
indebtedness  to  the  obligee  so  as  to  render  a  voluntary  con- 
veyance by  the  surety  fraudulent  and  void:  Carlisle  v.  Rich» 
8  N.  H.  45;  Howe  v.  Ward,  4  Grcenl.  195;  Van  Wyct  v.  Sew- 
ard, 18  Wend.  375;  Thompson  v.  Thompson,  19  Ma  244; 
Cliotean  v.  Jones,  It  111.  300. 

As  to  when  a  court  of  equity  will  relieve  a  judgment  at 
law:  Walker  v.  Kretzinger,  48  III  502;  WilUrd's  Eq.  Jur. 
356;  Floyd  v.  Jayne,  6  Johns.  Ch.  479;  Wilday  v.  McCon- 
uell,  63  111.  278;  Vaughn  v.  Johnson,  1  Stockt.  Oh.  173;  Pow- 
ell V.  Watson,  6  Ired.  Eq.  96;  Dodge  v.  Strong,  2  Johns.  Ch. 
228;  Lansing  v.  Eddy,  1  Johns.  Ch.  50;  Mason  v.  Palmerston, 
2  Carter  (Ind.),  117;  Murrtott  v.  Hampton,  7  Tenn.  269; 
Young  V.  Keightly,  16  Ves.  349. 

A  public  officer  making  a  return  of  his  doings  upon  a  writ, 
is  not  allowed  to  gainsay  the  truth  of  it:  Barrett  v.  Copeland, 
18  Vt  67;  Hoyne  v.  Small,  22  Me.  14;  Sheldon  v.  Payne,  3 
Seld.  463;  Cava  v.  Mills,  7  Hnrls.  &  Norm.  913;  Com'rs  v. 
Mayrant,  2  Brevard,  228;  McCabe  v.  Raney,  33  Ind.  809'; 
Stovall  V.  Banks,  10  Well.  683;  Bafeer  v.  Preston,  1  Gilmer 
(Va.),  235;  U.  a  v.  Geraittt,  11  How.  27;  Morley  v.  MetSr 
mora,  78  III  394;  Evans  v.  Kieland,  9  Ala.  42. 

In  order  to  discharge  a  snrety  there  must  have  been  fraudu- 
lent conoealment  as  to  material  facts  of  which  the  obligee  had 
notice:  Ladd  v.  Trustees,  80  111.235;  West.  N.  T.  Life  Ins. 
Co.  V.  Clinton,  66  N.  Y.  331;   Gage  v.  TlieCity,  95  111.  611. 

What  appears  in  this  bill  with  reference  to  execution  and 
return  was  immaterial  and  surplusage:  Weightman  v.  Hatch, 
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17  ni.  281;  Miller  v.  Davidson,  3  Gilra.  518;  Greenwaj  t. 
Thomas,  14  HI.  271;  Newman  v.  Willetts,  52  lil.  98. 

It  is  the  doctrine  in  courts  of  equity  tliat  the  rendition  of  a 
jadj2^ment  and  the  consequent  lien  thereof  on  lands  will  an- 
thorize  a  creditor  to  come  into  those  courts  to  remove  fraudu- 
lent obstructions  to  executions:  Bump  on  Fraudulent  Convey- 
ances, 2d  ed.  §  523;  Freeman  ou  Executions,  §  430;  Brinker- 
hott  V.  Brown,  4  Johns.  Ch.  671. 

McAllister,  J.  The  cross-bill  of  Hageman  and  Gauler, 
praying  that  the  judgments  on  which  the  creditor's  bills  were 
based  be  set  aside  and  vacated,  was,  in  our  judgment,  wholly 
insufficient  to  justify  any  such  decree,  and  the  court  below 
very  properly  sustained  a  demurrer  to  it  The  chief  defect  in 
that  bill  was  the  want  of  any  allegation,  or  statement  of  fact, 
or  circumstance,  showing  that  the  complainants  in  the  credit- 
or's bills,  or  some  of  them,  participated  in  the  alleged  fraudu- 
lent acts  of  Wohlers,  the  administrator,  committed  with  the 
design  of  rendering  Hageman  and  Gauler,  his  sureties,  liable 
upon  his  bond.  If  the  complainants  in  the  creditor's  bills 
were  none  of  them  connected  with  the  fraudulent  acts  of  such 
administrator,  and  were  injured  thereby,  then  the  sureties 
upon  the  administrator's  bond  were  liable  for  that  injury 
irrespective  of  such  administrator's  motives  as  regarded  such 
sureties.  And  if  such  complainants  were  not,  in  fact  injured 
thereby,  that  might  have  been  shown  in  mitigation  of  the  dama- 
ges in  the  suits  on  the  bond.  There  is  no  sufficient  reason  set 
forth  in  the  cross-bill  why  such  matters  were  not  set  up  in 
the  suits  on  the  bond.  Collusion  between  the  parties  in  the 
orders  and  proceedings  in  the  Probate  Court  to  defraud  the 
sureties,  might  have  been  pleaded  in  the  suits  against  such 
sureties.  Annett  v.  Terry,  35  N.  T.  255;  Great  Falls  Manu- 
facturing Co.  V.  Worster,  45  N.  H.  110. 

But  there  is  one  objection  to  the  decree  below,  which 
seems  well  taken.  The  answers  admitted  neither  the  amount 
due  nor  the  returns  nulla  bona.  The  complainants  were, 
therefore,  required  to  prove  them.  Heacock  v.  Durand,  42  III. 
230.    It  appeared  by  complainants'  own  shomng,  that  under 


two  of  the  execntions,  the  sheriff  had  levied  upon  a  coneider- 
able  amount  of  pBreonal  property  as  belonging  to  the  defend- 
ants, and  all  that  waa  eliowa  Id  regard  to  it,  was  a  statement 
in  the  sheriff's  return,  that  sach  property  had  been  taken  from 
him  by  the  curouer  by  write  of  replevin,  and  that  by  directioa 
of  tho  phiintiff 's  attorney,  he  returned  the  writs  no  part  satis- 
fied. The  sheriff  does  not  say  he  demanded  any  property  of 
defendants. 

Under  these  circumstaDces,  the  complainants  ahonid  hare 
shown,  that  withont  any  fanlt  of  the  sheriff,  or  the  plaintiffd 
in  the  execution,  or  by  some  inBtrnmentality  of  the  defendants, 
the  property  so  levied  upon  could  not  have  been  made  avail- 
able to  the  payment  of  the  respective  judgments  in  whole  or 
in  part  It  is  true,  that  there  was  no  evidence,  that  the  goods 
levied  upon  were  of  a  value  adequate  to  the  satisfaction  of  the 
judgments,  bnt  tfaey  Deceaearily  affected  the  extent  of  the^relief 
to  be  granted,  unless  there  were  circamstances  which  showed 
them  not  to  be  available  to  any  extent  Helm  v.  Hardin,  2  B. 
Monroe,  230.  Beaidee  the  complainants  were  bound  to  show 
that  their  legal  remedy  had  been  legally  exhaosted. 

It  was  suggested  by  counsel  for  defendants  in  error,  thai  the 
whole  decree  should  not  be  reversed  for  this  error,  but  only  so 
much  as  related  to  the  two  judgments,  on  which  such  execu- 
tions so  levied,  were  issued.  We  can  not  concur  in  that  view, 
for  the  reason,  that  the  rules  governing  snch  cases,  require 
that  when  a  decree  subjects  certain  property  to  the  satisfaction 
of  a  judgment,  and  orders  a  sale  for  that  purpose,  it  must 
ascertain  the  precise  amount  for  which  the  premises  are  liable, 
or  it  will  be  erroneous.    Cohen  v.  Carroll,  5  Smedea  &  M.  545. 

In  the  case  ia  hand,  the  court  below  fonnd  a  gross  sum,  as 
the  amount  for  which  the  premised  in  question  were  liable, 
and  for  which  they  were  ordered  to  bo  sold.  In  onr  view 
the  court  could  not  properly  ascertain  that  sum,  without  first 
ascertaining  that  the  goods  levied  upon,  nnder  the  two  exe- 
cutions fihove  mentioned,  were  not  available.  That  was  not 
done.  T.ie  decr.jt!  oi'  the  conit  W.ow  will,  therefore,  be  re- 
versed and  the  cause  renianded. 
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Akbreas  Coppw ei^  by,  etc., 

V. 
The  Pennsylvaota  Company. 


1.     GbNEIUL  rule  \JSf  CA8SS  OF  TmBSFARfiBBS  ON  PRrVATB  OROUKB8.— 

The  owner  of  private  groonds  is  under  ni  obli^tion  to  keep  them  in  a  safe 
condition  for  the  benefit  of  trespasserB,  idlers,  bare  licensees,  or  others  who 
come  upon  them  not  hy  invitation,  either  eipress  or  implied,  but  for  their 
own  convenimce.or  pleasore,  or  to  gratify  dieir  cariositjr,  however  laudahU 
their  purpose  may  be. 

2.  Exception— Children  —  Neouoencb. — ^The  owners  of  private 
grounds  are  liable  for  injuries  to  children  although  trespassing  at  the  time, 
where  from  the  peculiar  nature  and  exposed  poeitios  of  the  dangeniut  d»> 
feet  or  agent,  the  owner  shonld  reasonabiy  aaticipato  snch  ii^'ury  to  flow 
therefrom,  as  actaally  happened. 

8.  The  same. — ^The  distinguishing  principle  upon  which  such  cases  rest 
is  that  the  persons  injured  were  mere  children  without  judgment  or  dis^ie- 
tion,  and  likely  to  be  drawn  by  childish  curiosify  or  the  instincts  of  chfldhood 
into  places  of  danger. 

4.  Question  of  NEeLiosNCB  for  jury  to  ]>bcide.— llie  jury  in  the 
present  case  should  have  been  left  to  find  from  the  evidence  whether  the 
bridge  in  question  was  a  dangerous  structure  irom  which  defendant  should 
have  reasonably  anticipated  such  injury  as  occurred,  and  whether  the  f&y- 
ants  in  charge  of  the  bridge  used  ordinary  care  and  |»ecantion  to  prevent 
the  happening  of  the  ipjury. 

Ebbob  to  the  Superior  Oonrtof  Cook  eonnty;  the  Hon. 
EoLLiN  Williamson,  Jadge,  predidLng.  Opiuioa  tiled  March 
27,  1883. 

This  was  an  action  on  the  case  to  recover  damages  &r  a 
personal  injury  to  the  plaintiff.  The  defendant,  the  Pennsyl- 
vania Company,  owns  and  operates  a  railway  running  wiUiin 
and  along  Stewart  avenue,  pnblic  a  street  in  the  city  of  Chi* 
cago,  to  the  south  branch  of  the  Chicago  river,  and  crossing 
said  river  by  means  of  a  draw-bridge.  The  rails  on  the  draw- 
bridp;e  are  so  laid  as  to  project  four  or  five  inches  beyond  the 
ends  of  the  bridge,  so  as  to  rest  on  the  abutment  when  the 
bridge  is  closed.  At  the  time  of  the  injury  eomplained  of, 
the  plaintiff,  a  child  between  four  and  five  years  old,  and  his 


sister,  a  year  or  two  older,  had  left  their  home,  wlticli  was  a 
block  or  two  BonUi  of  the  brid;;e,  while  their  mother  waa  at 
vork  ID  her  garden,  and  witliout  her  permisBion  or  knowledge, 
and  were  playing  in  Stewart  aveoue  near  tlie  rirer.  As  the 
plaiutiff  was  standing  aboat  foor  feet  from  the  edge  of  the 
alHitment,  the  bridge  teaders  came  out  of  a  little  bouse  at  the 
fionth  end  of  the  bridge,  and  putting  within  aboot  four  feet  of 
where  the  plaintiff  stood,  went  onto  the  bridge  and  opened  it 
for  the  passage  of  a  vessel.  As  the  bridge  was  being  opened 
the  plaintiff  approached  to  within  about  two  feet  of  the  edge 
of  the  abntmeiit,  and  stood  there  until  the  vessel  had  passed; 
and  after  the  bridge  had  been  closed  eafiicieutly  to  bring  the 
end  of  it  adjacent  to  where  the  plaintiti'  stood,  he  attempted 
to  step  on  to  tlie  bridge,  and  in  doing  so,  canglit  one  of  his 
feet  between  the  end  of  the  rail  in  tlte  abatuient  and  the  end 
of  the  rail  projecting  from  the  bridge,  thereby  orusliing  and 
sererelj  mutilating  it.  The  evideiiee  tends  to  show  that  tlie 
defendant's  servants  in  diarge  of  the  bridare  were  aware  that 
tlie  plaintiff  was  standing  where  he  was  while  the  bridge  was 
being  opened  and  closed,  but  it  appears  that  noUiing  was  said 
or  done  by  them,  by  way  of  warning  him  to  go  away,  or  otlier- 
wise  guarding  him  agaiiuet  injury. 

The  declaration  alleges  that  said  bridge  was  located  in  a 
popnloQS  district  of  said  city;  that  it  was  very  attractive  and 
enticing  to  children,  but  that  it  was  dangerons  for  children  to 
be  at  or  atx>ut  it  while  being  opened  and  closed;  that  it  there- 
fore became  the  duty  of  the  defendant  while  moving  and 
turning  said  bridge  to  keep  a  reasonable  lookout  and  watch 
over  its  approaches,  and  to  use  reasonable  precautions  to  pre- 
vent children  from  approaching  and  being  about  said  bridge 
while  in  motion,  and  being  tliereby  injured;  that  the  deteud- 
ant,  not  regarding  its  said  dnty,  moved  and  turned  said  bridge 
as  aforesaid,  and  in  so  doing,  wrongfully  and  negligently 
failed  to  keep  any  lookout  or  watch  over  the  approaches 
thereto,  or  to  use  any  precautions  whatever  to  prevent  children 
approaching  or  being  nearsnid  bridge  while  being  so  moved 
and  turned,  but  therein  wholly  failed  and  made  default  by 
reason  whereof  the  plaiatiff,  a  child  of  tender  age,  did  ap- 
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proacli  and  was  about  said  bridge  while  so  in  motion,  and 
thereby  received  said  injury. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on  motion 
of  the  defendant,  instructed  the  jury  that  the  evidence  was 
not  sufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff, 
and  directed  them  to  find  the  defendant  not  guilty.  A  ver- 
dict was  accordingly  rendered  for  the  defendant,  and  the  court, 
after  overruling  the  plaintiff's  motion  for  a  new  trial,  gave 
jadgment  in  favor  of  the  defendant  for  costs. 

Mr.  Clabbnce  F.  Dobb  and  Messrs.  Kitbbns  &  McGaffet, 
for  plaintiff  in  error;  as  to  a  demurrer  to  evidence,  cited 
Phillips  V.  Dickerson,  85  IlL  11;  Poleman  v.  Johnson,  84  HI. 
269. 

Where  there  is  evidence  tending  to  establish  plaintiff's 
claim,  it  is  an  invasion  of  the  province  of  the  jury  to  instruct 
them  to  find  for  defendant:  Guerdon  v.  Gorbett,  87  111.  272; 
Pemberton  v.  Williams,  87  111.  15;  Railroad  Co.  v.  Stout,  17 
Wallace,  657. 

Where  injury  occurs  to  child  trespassing  on  private  grounds, 
from  dangerous  defects  or  agents,  it  is  a  question  of  negligence 
for  the  jury:  Union  Stock  Yards  4fc  T.  Co.  v.  Koiirke,  10 
Bradwell,  474;  Railroad  Co.  v.  Stout,  17  Wallace,  657;  Keffe 
V.  M.  &  St  P.  R  R  Co.  21  Minn.  207;  Hydraulic  Works 
Co.  V.  Orr,  83  Penn.  282;  Whirley  v.  Whitman,  1  Head 
(Teiin.),610;  Frick  v.  St.  L.  K.  C.  &  N.  R'y  Co.  5  Mo.  App. 
435;  Lynch  v.  Nurdin,  12  B.  29;  Birge  v.  Gardiner,  19  Conn. 
507;  I.  C.  R  R  Co.  v.  Middlesworth,  46  111.  494;  C.  &  A  R 
R  Co.  V.  Pennell,  94  111.  448. 

Proof  of  similar  accidents  is  admissible  to  show  that  the 
cause  was  a  dangerous  thing:  Hill  v.  P.  &  R.  R  R.  Co.  55 
Me.  438;  Darlings  v.  Westmoreland,  52  N.  H.  401;  Home  v. 
Metcalf,  27  Conn.  631. 

There  is  no  better  evidence  of  negligence  than  the 
frequency  of  accidents :  M.  &  C.  R.  R  Co.  v.  Ashcraft,  49 
Ala.  305. 

Failure  to  keep  constant  watch  is  not  nes^ligence  in  parents 
who  are  obliged  to  work  for  a  living:    City  of  Chicago  v. 
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Major,  18  111.  349;  C.  &  A.  R  R.  Co.  v.  Gregory,  58  111.  226; 
City  of  Chicago  v.  Hesing,  83  111.  204. 

Messrs.  Willard  &  Dbiogs,  for  defendant  in  error;  that  the 
instrnction  was  proper  as  the  injury  was  in  no  wise  caused  by 
any  neglect  or  default  on  the  part  of  defendant,  cited  Gavin 
V.  City  of  Chicago,  97  111.  66;  C.  B.  &  Q.  R.  R.  Co.  v. 
Stumps,  69  111.  409;  C.  A.  &  R.  R.  Co.  v.  McLaughlin,  47 
111.  265;  Poleman  v.  Johnson,  84  111.  269. 

Bailey,  P.  J.  We  are  clearlj'  of  the  opinion  that,  under 
the  evidence  in  this  case,  the  question  whether  the  defendant 
was  guilty  of  negligence  as  charged  in  the  declaration,  was  a 
question  for  the  jurj^  and  that  the  instruction  directing  the 
jury  to  find  the  defendant  not  guilty  was  erroneous. 

We  do  not  deem  it  very  material  to  determine  whetlier  the 
injury  complained  of  was  inflicted  while  the  plaintiff  was 
npon  a  public  street  of  the  city  of  Chicago  or  otherwise,  al- 
though he  seems  to  have  been  at  the  time  within  the  bounda- 
ries of  a  street,  it  being  admitted  at  the  trial  that  Stewart 
avenue  is  a  public  highway  leading  south  from  the  south 
bank  of  the  south  branch  of  the  Chicago  river.  If,  under  this 
admission,  we  are  to  regard  that  edge  of  the  abutment  as  the 
terminus  of  the  street,  it  appears  that  the  rails  of  the  rail- 
way track  on  the  bridge  extended  four  or  five  inches  onto  the 
abutment,  so  that  the  place  where  the  plaintiff  was  standing 
immediately  prior  to  the  injury,  and  the  place  where  his  foot 
was  caught  and  the  injury  inflicted,  were  by  at  least  that  dis- 
tance within  the  line  which  marked  the  terminus  of  the  street. 

But  even  if  we  are  to  regard  the  lo<ms  in  quo  of  the  injury, 
as  being  wholly  upon  the  private  grounds  of  the  defendant, 
we  think  there  was  evidence  which  should  have  been  submit- 
ted to  the  jury  tending  to  charge  the  defendant  with  negli- 
gence. The  general  rule  doubtless  is,  that  the  owner  of  pri- 
vate grounds  is  under  no  obligation  to  keep  them  in  a  safe 
condition  for  the  benefit  of  trespassers,  idlers,  bare  licensees  or 
others  who  come  upon  them,  not  by  invitation,  either  express 
or  implied,  but  for  their  own  convenience  or  pleasure,  or  to 
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gratify  their  curiueity,  however  innocent  or    laudable  their 
purpose  may  be.     1  Thompson  on  Negligence,  303. 

To  this  rule,  however,  there  are  various  exceptions,  and  one 
well  recognized  by  the  authorities  is,  where  the  owners  of 
grounds  are  held  liable  for  injuries  to  children^  although 
trespassing  at  the  time,  where,  from  the  peculiar  natare  and 
exposed  position  of  the  dangerous  defect  or  ai^nt,  the  owner 
should  reasonably  anticipate  such  injury  to  flow  therefrom, 
as  actually  happened.     In  such  cases  it  is  held  that  the  ques- 
tion of  negligence  is  for  the  jury.     See  Union  Stock  Yards, 
etc  V.  Kourke,  10  Bradwell,  474,  and  the  cases  there  cited 
The  distinguishing  principle  upon  which  all  such  cases  rest 
is,  that  tliB  persons  injured  were  mere  children,  without  judg- 
ment or  discretion,  and  likely  to  be  drawn  by  childish  curi- 
osity, or  the  instincts  of  childhood,  into  places  of  danger. 

In  the  present  case,  the  jury  should  have  been  left  to  find 
from  the  evidence,  whether  the  bridge  in  question  was  a 
dangerous  structure,  from  which  the  defendant  should  reason- 
ably have  anticipated  such  injury  to  happen  as  the  plaintiff 
actually  suffered  therefrom,  and  whether  the  servant  of  the 
defendant  in  charge  of  said  bridg^,  under  all  the  facts  and  cir- 
cumstances appearing  in  evidence,  used  ordinary  and  reason- 
able care  and  precaution  to  prevent  the  happening  of  such 
injury. 

The  case  of  City  of  Chicago  v.  Gavin,  1  Bradwell,  302, 
decided  by  this  court,  and  afterward  by  the  Supreme  Court 
(Gavin  v.  City  of  Chicago,  97  111.  66),  to  which  we  are  referred, 
does  not,  so  far  as  we  can  see,  conflict  in  tlie  leajBt  with  the 
view  we  have  taken  in  this  case.     In  that  case  there  was  no 
charge  of  negligence  in  operating  the  bridge^  but  merely 
in  the  manner  in  which  it  was  constructed  »id  maintained. 
The  question  was  simply  as  to  the  measure  of  care  required 
of  a  municipal  corporation  in  the  maintenance  of  its  bridges, 
and  it  was  held  to  be  its  duty  to  keep  and  maintain  them 
in  a  reasonably  safe  condition,  but  not  so  as  to  render  injurie9 
to  persons  using  them,  impossible.    Here  the  defendant  is  a 
private  corporation  charged  with  negligence  in  operating  a 
bridge  erected  by  it  either  on  its  own  grounds  or  in  the  pub- 


lie  highway,  for  its  own  convenience  and  benefit,  and  the 
qnestion  is,  whether  there  is  any  evidence  for  the  jury  to  con- 
sider, tending  to  support  the  charge  of 'negligence.  The  prop- 
ositioDS  Qov  tiefore  ns  being  bo  easentiallj  different  in  ail 
their  features,  from  those  involved  in  Gavin'a  oaae,  we  are  nn- 
able  to  perceive  the  bearingof  that  decision  as  an  authority 
here. 

At  the  trial  the  plaintiff's  connsel  offered  to  prove  that 
previons  to  the  injnry  to  the  plaintiff,  other  persons  had 
been  injured  at  the  same  place,  in  the  same  manner,  which 
evidence  was  excluded.  As  to  the  propriety  of  this  ruling, 
the  views  of  the  members  of  this  court  are  not  quite  harmo- 
nious, and  we  therefore  forbear  to  express  any  opinion  upon 
the  question.  But  for  the  error  in  the  instruction  to  the  jury, 
the  jadgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stephen  Ra^oe 

V. 

PsTEB  Hansen  et  al. 

1.  Sata.— Wbere  the  mbgect  of  a  contract  wu  a  certain  oow  and  the 
Wffsin  wfM  itrack  and  cooudemtion  paid,  but  an  iirausrement  was  made 
\y  which  the  cow  was  to  reaaiii  in  the  pasture  where  she  was,  for  a  specified 
time.  Beld,  that  by  the  contract  of  sale  aod  payment  of  ihe  consideration, 
the  property  in  the  cow  pasted  ftrom  the  seller  to  the  buyer,  and  from  that 
time  the  cow  was  wholly  at  the  risk  of  the  latter,  the  former  being  liable 
only  for  want  t^  ordinary  caie  trr  bad  faith  as  bailee. 

Appeal  from  the  Circuit  Coart  of  Cook  county;  the  Hun. 
John  G.  lioQSRS,  Judge,  presiding.  Opinion  filed  April  24, 
1883. 

KesBit.  MoKK  &  Eluott,  for  app^l'ant;  that  aa  between 
the  parties,  the  sale  of  a  specific  chattel  is  oomplete  when  the 
bargain  is  Btmck,  cited  Benjamin  on  Sales,  §  815;  Dixon  v. 
Yates,  A  A.  &  £^313-840. 
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Tlie  risk  of  loss  or  injury  attends  the  title,  not  the  possession: 
Barrow  v.  Window,  71  111.  214;  Betetston  v.  Bower,  81  Ind.- 
612;  Terry  v.  Wheeler,  25  N.  Y.  620. 

As  to  delivery:  Means  v.  Williamson,  37  Me.  666. 

Mr.  A.  B.  J£KKS,  for  appellees. 

McAlusteb,  J.  The  action  was  brought  in  justice's  court 
by  Hansen  and  Pheifier,  against  Bace,  to  recover  the  value  of 
or  the  consideration  paid  for  a  cow.  On  appeal  to  the  circuit 
court,  the  case  was  tried  by  jury  resulting  in  a  verdict  and 
judgment  for  plaintiff  for  forty  five  dollars,  to  reverse  which 
the  record  is  bi'ought  to  this  court.  The  bill  of  exceptions 
contains  all  the  evidence,  from  which  it  appears  that  the 
plaintiffs  were  butchers  near  by,  and  the  defendant  the  owner 
of  a  fat  cow,  which  was  kept  in  the  pasture  of  a  third  party. 
One  of  the  plaintiffs,  Pheiffer,  with  a  view  of  buying  the 
cow,  went  with  the  defendant  to  the  pasture  where  the  cow 
was,  examined  her,  and  inquired  of  defendant  his  price.  On 
being  told  that  it  was  forty-five  dollars,  Pheiffer  said  he  would 
take  her,  and  paid  to  defendant  the  price;  not  being  ready 
then  to  take  the  cow  away,  Pheiffer  asked  if  she  could  not 
remain  there  a  few  days,  until  he  was  ready  to  take  her  away. 
Defendant  stated  that  he  would  prefer  she  should  be  taken 
then,  but  finally  consented  that  she  might  remain  not  to  ex- 
ceed three  days.  Pheiffer  came  for  the  cow  the  next  day,  and 
she  was  gone,  and  nowhere  to  be  found.  The  evidence  is  un- 
disputed, that  the  fence  around  the  lot  where  the  cow  was, 
was  reasonably  sufficient  and  secure.  There  was  no  evidence 
tending  to  show  that  the  cow  was  removed  from  the  pasture, 
or  disposed  of  by  the  defendant,  or  by  any  other  person, 
through  his  direction,  permission,  or  authority,  or  tending  to 
show  any  negligence  or  the  fault  on  the  part  of  the  defendant 
or  any  agent  or  servant,  in  respect  to  the  cow,  while  so  left  in 
said  pasture  after  the  sale. 

The  subject  of  the  contract  being  a  specific  article,  when 
the  bargain  was  struck,  and  the  consideration  paid,  the  trans- 
action became  a  completed  sale  which  passed  the  property, 
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and  with  it  the  ri&k,  from  the  seller  to  the  buyer,  notwith- 
standing the  arrangement  that  the  cow  might  remain  in  the 
past n re  where  she  was  for  a  specified  time.  Tarling  v.  Bax- 
ter, 6  Barnw.  &  Cres.  SCO;  Terry  v.  Wheeler,  25  K  T;520; 
Pleasants  v.  Pendleton,  6  Randolph,  473;  Betetston  v.  Bower, 
81    Ind.  512;  Barrows  V.Windows;  71  111.  214. 

By  the  contract  of  sale  and  payment  of  the  consideration,  the 
property  in  the  cow  passed  from  the  defendant  to  the  plaint- 
iffs, so  that  from  that  time  she  was  wholly  at  the  risk  of  the 
latter,  the  former  being  liable  only  for  want  of  ordinary  care 
or  bad  faith  as  bailee,  which  contributed  to  the  loss  complained 
of.  There  was  no  evidence  in  the  case  tending  to  prove 
any  want  of  care  or  bad  faith  on  the  part  of  the  defendant 
in  respect  to  this  property,  and  consequently  no  cause  of 
action  was  shown.  For  that  reason  the  judgment  below  must 
be  reversed. 

Judgment  reversed. 


Abeam  Netteb,  use,  etc., 

V. 

The  Boabd  of  Tbade  op  City  of  Chicago  et  al. 
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1.  Garnishment.— The  proceeding  by  garnishment  is  statutory  and 
can  not  be  extended  beyond  the  plain  proYisions  of  the  statnte.  Unless  the 
garnishee  is  shown  to  have  in  his  possession,  custody  or  charge,  property 
or  effects  of  the  debtor,  or  to  be  indebted  to  the  debtor,  he  must  be  dis- 
charged. 

2.  Character  of  property  to  be  reached  by  garnishment.— The 
property  or  rights  to  be  reached  by  process  of  garnishment  mast  be  of  a 
legal  as  contradistinguished  from  an  equitable  character.  They  must  be 
such  as  are  capable  of  recovery  or  enforcement  by  action  at  law  by  the  debt- 
or a^nat  the  garnishee. 

3.  Garnishment.— Where  defendant  held  certificates  of  membership 
in  two  boards  of  trade,  the  garnishees,  and  such  certificates  were  shown  to 
be  in  the  hands  of  defendant  and  not  of  garnishees.  Held,  that  plaindffB 
failed  to  make  out  a  case  against  the  garnishees,  within  the  terms  of  the 
statute. 

4.  Garnishment — Appointment  op  recetyer. — The  power  of  a  court 
to  appomt  a  receiver  to  take  possession  of  and  sell  or  otherwise  dispose  of 
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property  soaght  to  be  r.?aebed  hy  procen  of  gamisbment;  is,  by  the  Teiy 
terms  of  the  stataie,  limited  to  cases  iriwre  there  are  goods,  cbatleU,  etc, 
in  the  hands  of  the  garnishee  which  belong  to  the  defendiint,  and  which 
the  garnishee  is  bound  to  deliver  to  him. 

Appeal  from  the  Circnit  Court  of  Cook  connty;  the  Hon. 
William  H.  Babkum,  Jadge,  presiding.  Opinion  filed  April 
2i,  1883. 

In  this  case,  James  C.  King  and  Bernard  Cnrtis  bronglit 
suit  in  assumpsit  against  Abram  Ketter,  to  recover  certain 
indebtedness  from  him  to  them,  and  after^vard  sned  out  a  writ 
of  attachment  in  aid  of  said  snit,  and  cansed  the  Board 
of  Trade  of  the  City  of  Chicago  and  the  Chicago  Provision, 
Grain  and  Stock  Board  to  be  summoned  as  garnishees.  The 
plaintiffs  having  obtained  judgment  against  the  defendant 
for  $4,553.27  and  costs,  filed  their  interrogatories,  vhidi 
both  of  said  garnishees  answered  denying  that  they  were  in- 
debted to  the  defendant  in  any  amount,  or  that  they  had  in 
their  possession  or  under  tl^ir  control  an}*^  lands,  tenements, 
goods,  chattels,  moneys,  credits,  choses  in  action,  or  effects  of 
the  defendant. 

The  answer  of  said  Board  of  Trade,  however,  disclosed  the 
fact  that  the  defendant,  at  the  date  of  the  writ  of  garnishment, 
was,  and  still  is,  the  owner  of  a  membership  certificate  in  said 
board;  that  the  membership  represented  by  said  certificate 
was  subject  to  certain  annual  assessments,  which  being  paid, 
said  certificate  was,  by  its  terms,  transferable  on  the  books  of 
said  board  to  any  person  approved  by  its  board  of  directors, 
on  surrender  of  the  certificate  and  any  current  ticket  of  admis- 
sion to  the  exchange  rooms  of  the  board  issued  on  account  of 
it,  such  transfer  to  be  made  in  writing  by  the  defendant  or  his 
legal  representatives  according  to  a  certain  form  printed  on 
the  back  of  the  certificate;  that  said  Board  of  Trade  is  a  corpo- 
ration organized  under  a  special  charter  granted  by  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  its  object,  as  explained 
by  its  by-laws,  being,  *^To  maintain  a  commercial  exchange; 
to  promote  uniformity  in  the  customs  and  usages  of  mer- 
chants; to  inculcate  principles  of  justice  and  equity  in  trade; 
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to  facilitate  the  speedy  adJTigtment  of  diepates;  to  acquire  and 
to  disseminate  valuable  commercial  and  economic  information, 
and  generally  to  secure  to  its  members  the  benefits  of  co-op- 
eration in  the  furtherance  of  their  legitimate  pursuits;"  that 
by  the  by-laws  of  said  board  any  person  of  lawful  age  and  of 
good  character  and  credit  might  be  admitted  to  membership 
in  said  board,  on  presenting  a  written  application  for  mem- 
bership indorsed  by  two  members  of  the  board,  obtaining  an 
affirmative  vote  of  at  least  ten  members  of  the  board  of  direct- 
ors, and  paying  an  initiation  fee  of  $5,000,  or  presenting  a 
certificate  of  unimpaired  or  unforfeited  membership  duly 
transferred;  that  after  the  service  of  the  writ,  and  prior  to  tlie 
date  of  the  answer,  said  initiation  fee  was  increased  to  $10,000; 
that  the  value  of  membership  certificates  in  said  board  was  un- 
certain and  variable,  depending  largely  upon  the  state  of  tlie 
markets  and  the  amount  of  business  transacted  on  the  board, 
and  that  there  was  no  fixed  price  regularly  and  customarily 
paid  for  such  certificates  when  transferred  by  one  individual 
to  another. 

It  also  appeared  from  the  answer  of  said  Provision,  Grain 
and  Stock  Board,  that  said  board  was  an  unincorporated  volun- 
tary association;  that  it  had  and  occupied  a  room  for  the 
purposes  of  an  exchange,  to  which  none  but  members  were 
regularly  admitted  for  the  transaction  of  business;  that  the 
fee  charged  and  collected  of  each  person  becoming  a  member 
was  $1,000;  that  the  privileges  held  by  a  member  could  be 
sold  and  transferred  to  another  person  only  under  the  rules 
and  regulations  of  the  association;  that  the  price  paid  for 
memberships  varied  from  time  to  time  according  to  the  wants 
of  the  purchaser,  and  the  desire  of  the  member  to  sell,  and 
that  their  value,  so  far  as  they  had  any  fixed  value,  was  from 
$250  to  $500;  that  at  the  date  of  the  service  of  the  writ 
of  garnishment,  the  defendant  was  the  owner  and  holder 
of  one  certificate  of  membership  in  said  board.  The  form  of 
aaid  certificate,  and  the  rules  of  the  board  governing  its> 
transfer,  are  given  at  length  in  said  answer,  the  same  being 
substantially  identical  with  those  set  out  in  the  answer  of  the 

other  garnishee. 
Vol.  xn.      » 
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No  allegation  was  made  by  tiie  piaintifis  that  the  |2[ar- 
cisbeea  had  not  made  trne  and  full  discovery  by  their  answers, 
nor  was  there  any  attempt  to  contest  any  of  the  matten 
thereby  disclosed,  but  on  the  coining  in  of  said  answers, 
the  plaintiffs  moved  the  court  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  sell  the  interest  of  the  defendant 
in  his  certificates  of  meral^ership  in  said  board,  which  motion 
was  overrnled.  Said  garnisliees  then  entered  their  motion  to 
be  discharged  on  their  answers,  which  motion  was  sastained, 
and  said  garnishees  discharged,  and  the  attachment  dissolved 
as  to  them.  To  said  decisions  of  the  court,  the  plaintiffs 
preserved  proper  exceptions,  and  now  bring  the  record  to  this 
court  by  appeal. 

Mr.  John  Gibbons,  for  appellants;  that  the  ownership  of  a 
certificate  of  membership  in  an  association  like  tlie  Board  of 
Trade,  is  property,  cited  Powell  v.  Waldron,  89  N.  T.  328. 

As  to  appointment  of  receiver:  Iligh  on  Receivers,  §470; 
Taylor  v.  Willis,  33  Barb.  327;  Morgan  v.  Patter,  17  Hun, 
403;  Powell  v.  Waldron,  89  N.  Y.  328. 

As  to  concurrent  jurisdiction  of  courts  of  law  and  equity: 
1  JPomeroy  Eq.  Jur.  §§  182,  279,  281;  Remington  v.  Foster, 
42  Wis.  608;  Pall  v.  Joiner,  1  S.  C.  186;  Reopelle  v.  Doellner, 
26  Mich.  102. 

Messrs.  Needtiaic  &  Loosns  and  Messrs.  LawbenciEi 
Campbell  &  Lawrence,  for  appellees;  as  to  garnishment, 
cited  Webster  v.  Steel,  75  III.  544. 

A  membership  of  the  Board  of  Trade,  if  property  at  all, 
can  only  be  reached  in  equity :  Angell  &  Ames  on  Corporations, 
§  561;  Howe  v.  Starkweather,  17  Mass.  240;  Denny  v. 
Hamilton,  16  Mass.  402;  Denton  v.  Livingston,  9  Johns.  96; 
Williamson  v.  Smoot,  7  Mart.  (La.)  81. 

As  to  the  power  of  the  court  to  control  the  action  of  an 
association  like  the  Board  of  Trade:  Baxter  v.  Board  of 
Trade,  83  111.  146;  Stnrges  v.  Board  of  Trade,  86  111.  441. 

Bailey,  P.  J.    Section  21,  Chapter  11,  of  tlie  Revised  Stat- 
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iites  directs,  that  when  an  officer  is  unable  to  find  property 
of  the  defendant  sufficient  to  satisfy  an  attachment,  he  shall 
summon  the  persons  mentioned  in  the  writ  as  garnishees,  and 
all  other  persons  in  his  county  '^  whom  the  creditors  shall 
designate  as  having  any  property,  effects,  choses  in  action,  or 
credits  in  his  possession  or  power,  belonging  to  the  defendant, 
or  who  are  in  anywise  indebted  to  the  defendant,"  and  that 
the  persona  so  summoned  shall  be  considered  as  garnishees. 

The  fifth  section  of  the  statute  in  relation  to  garnishment 
provides,  that  when  any  person  is  summoned  as  garnishee 
upon  any  process  of  attachment,  etc.,  the  plaintiff  may  file  in- 
terrogatories upon  which  he  shall  be  desirous  of  obtaining  the 
answer  of  the  garnishee, ''  touching  the  lands,  tenements,  goods, 
chattels,  moneys,  choses  in  action,  credits  and  effects  of  such 
defendant,  and  the  value  thereof  in  his  possession,  custody  or 
charge,  or  from  him  due  and  owing  to  the  said  defendant  at 
the  time  of  the  service  of  said  writ,  or  at  any  time  after,  or 
which  shall  or  mav  thereafter  become  due." 

The  seventh  section  provides  that,  when  the  plaintiff  shall 
allege  that  the  garnishee  has  not  truly  discovered  the  lands, 
tenements,  goods,  chattels,  moneys,  choses  in  action,  credits 
and  effects  of  the  defendant,  in  his  possession,  custody  or 
charge,  or  from  him  due  and  owing  to  the  defendant,  etc., 
the  court  shall  proceed  to  try  the  cause  as  against  such  gar- 
nishee. Subsequent  sections  give  the  right  to  adverse  claims 
ants  to  intervene,  and  have  their  claims  to  any  goods,  chattels, 
choses  in  action,  credits  or  effects  iji  tlie  hands  of  the  garnishee 
adjudicated;  and  also  give  the  right  to  the  garnishee, 
when  he  lias  any  goods,  chattels,  chosos  in  action  or  effects, 
other  than  money,  belonging  to  the  defendant,  or  which  he  is 
bound  to  deliver  to  him,  to  deliver  the  same  to  the  officer 
holding  the  attachment. 

It  is  then  provided  by  section  24,  that  *^when  it  shall 
appear  that  any  garnishee  has  in  his  hands,  or  under  his  con- 
trol, any  goods,  chattels,  choses  in  action  or  effects,  belonging 
to  or  which  he  is  bound  to  deliver  to  defendant,  with  or  with- 
out condition,"  the  court  may  make  any  and  ail  proper  orders 
in  rega'rd  to  the  delivery  thereof  to  the  proper  officer,  and 
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the  8a1e  and  disposition  of  the  same,  and  tlie  discharging  of 
any  lien  thereon,  and  may  authorize  the  garnishee  to  sell  any 
such  property,  or  collect  any  choses  in  action,  and  account  far 
the  proceeds  thereof,  or  appoint  a  receiver  to  take  posseesion 
and  sell,  collect,  or  otherwise  dispose  of  the  same,  and  make 
all  orders  in  regard  thereto  which  may  be  necessary  or  equi- 
table between  the  parties. 

The  proceeding  by  garnishment  is  statutory,  and  can  not  be 
extended  beyond  the  plain  provisions  of  the  statute.  L  C.  R. 
R.  Oo.  V.  Weaver,  54  111.  319.  By  that  proceeding,  the  cred- 
itor  may  reach  debts  owing  to  his  debtor  from  the  garniahee 
or  lands,  tenements,  goods,  chattels,  moneys,  choses  in  action, 
credits  or  effects  of  the  debtor  in  the  possession,  custody  or 
charge  of  the  garnishee.  Beyond  this  the  statute  does  not  go. 
Unless  the  garnishee  is  shown  to  have  in  his  possession,  cua- 
tody  or  charge,  property  or  effects  of  the  debtor,  or  to  be  in- 
debted to  the  debtor,  he  must  be  discharged.  Furthermore, 
tlie  property  or  rights  sought  to  be  reached  by  process  of  gar- 
nishment, must  be  of  a  legal  as  contradistinguished  from  an 
equitable  character.  They  must  be  such  as  are  capable  of  re- 
covery or  enforcement  by  action  at  law  by  the  debtor  against 
the  garnishee.  Webster  v.  Steele,  75  III.  544;  May  v.  Baker, 
15  Id.  89. 

That  the  plaintiffs  have  failed  to  make  out  a  case  against 
the  garnishees  within  the  terms  of  the  statute,  is,  we  think,  en- 
tirely beyond  question.  They  have  established  no  indebted- 
ness from  the  garnishees  to  the  defendant,  nor  have  they  shown 
that  the  garnishees  have  in  their  custody,  control  or  charge, 
any  property  or  effects  pf  the  defendant,  of  a  legal  or  even  of 
an  equitable  character.  The  only  thing  shown  or  pretended  is 
that  the  defendant  holds  certificates  of  membership  in  these 
two  boards.  Said  certificates  are  shown  to  be  in  the  hands  of 
the  defendant  and  not  of  the  garnishees.  In  no  proper  sense 
can  they  be  said  to  be  in  the  possession,  custody  or  charge  of 
the  garnishees.  They  were, not  property  which  the  garnishees 
were  bound  to  deliver  to  the  defendant,  as  the  defendant  already 
had  them,  nor  could  they,  so  far  as  appears,  have  been  made 
the  subject-matter  of  any  ^tion  at  law  by  the  defendant 
against  the  garnishees. 
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The  power  of  the  coart  to  appoint  a  receiver  to  take  posses- 
Bion  of  and  sell  or  otherwise  dispose  of  property  sought  to  be 
reached  by  process  of  garnishment,  is,  by  the  very  terms  of 
the  statute,  limited  to  cases  where  there  are  goods,  chattels, 
etc.,  in  the  hands  of  the  garnishee  which  belong  to  the  defend- 
ant, and  which  the  garnishee  is  bound  to  deliver  to  him.  No 
such  case  has  been  shown,  and  the  court  therefore  decided 
c(»rrectly  in  refusing  to  appoint  a  receiver.  And  as  no  case 
was  made  tending  to  charge  the  garnishees,  they  were  entitled 
to  be  discharged,  and  to  have  the  attachment  dissolved  as  to 
them,  and  the  court  decided  correctly  in  entering  an  order 
to  that  effect. 

It  will  be  seen  that  the  question  whether  certificates  of  mem- 
bership in  said  Boards  are  property  capable  of  being  reached 
by  creditors  by  proper  legal  process,  elaborately  argued  by 
counsel,  does  not  necessarily  arise  in  this  ca^  and  we  therefore 
express  no  opinion  in  relation  to  it.  Perceiving  no  error  in 
the  record,  the  judgment  will  be  affirmed. 

Judsrment  affirmed. 


Georqe  a.  Gibbs 

V. 

Emma  P.  Meserve. 

1.  COHPLICATBD  ACOOUKTS — RsFBRBNCB  TO  1CA8TBR. — In  CESes  involv- 
ing the  examination  of  complicated  accounts  there  should  be  a  reference 
to  a  master  to  state  the  account,  and  unless  such  reference  is  had  the  decree 
will  be  reversed  without  looking  into  the  merits. 

2.  Sals-— Trustee. — Where  a  party  to  whom  lands  have  been  conyeyed 
by  a  deed  absolute  in  form,  but  in  fact  as  secari^  for  money  loaned,  sells 
the  property,  in  the  abience  of  actual  fraud  he  is  chargeable  only  with  the 
va.ue  of  the  lands  at  the  tim3  of  selling. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Okorgb  Gardner,  Judge,  presiding.  Opinion  filed  April  24, 
1883. 
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This  was  a  bill  in  equity  broagkt  hy  the  defeuJant  in  error 
against  the  plaintiff  in  error,  and  one  Bnschwah,  to  redeem 
certain  lands  alleged  to  have  been  conveyed  by  defendant  in 
error  to  Gibbs,  as  secnrity  for  money  loaned.  The  bill  allep;es 
in  substance,  that  the  complainant  in  1877,  conveyed  to 
Gibbs  by  a  deed,  absolute  in  form,  but  in  fact  as  security  for 
moneys  advanced  and  to  be  advanced  by  Gibbs,  lots  2,  3,  24, 
25  and  26  in  McDaid's  subdivision,  etc.,  that  thereupon  Gibbs 
loaned  to  her  from  time  to  time  small  sums  of  moncy^ 
amounting  in  the  aggregate  to  not  more  than  $500. 

Avers  that  she  has  tried  to  make  a  settlement  with  him  in 
order  that  she  might  pay  him  whatever  is  justly  his  due,  but 
that  Gibbs  refuses  to  account  with  her  and  to  reconvey  said 
lots.  Alleges  that  Buschwah  pretends  to  have  purchased  said 
lots  from  GibbSt  but  avers  that  if  he  did  so  purchase,  it  was 
with  knowledge  that  Gibbs  held  the  title  only  as  security. 
Prays  that  an  accounting  may  be  had,  and  Gibbs  may  be 
decreed  to  reconvey  the  lots  to  her  upon  the  payment  by  her 
(which  she  offers  to  make)  of  whatever  she  owes  Gibbs,  or 
that  if  a  reconveyance  can  not  be  had,  that  Gibbs  be  re- 
quired to  account  for  the  proceeds  of  the  sale  of  the  same. 

The  defendants  filed  separate  answers.  Buschwah  denies  all 
knowledge  of  the  dealings  between  Gibbs  and  the  complainant; 
denies  upon  information  and  belief,  that  the  lots  were  conveyed 
to  Gibbs  by  way  of  security,  but  avers  they  were  conveyed 
absolutely,  with  the  intention  to  convey  an  unconditional 
title  to  the  same  to  Gibbs,  and  alleges  that  he,  Buschwah, 
purchased  the  same  in  good  faith  for  full  value  paid  by  him, 
and  without  any  knowledge  or  information  that  the  complain- 
ant claimed  any  right  or  interest  in  or  to  the  lots. 

The  answer  of  Gibbs  denies  that  the  lots  were  conveyed  to 
him  by  way  of  security,  but  alleges,  on  the  contrary,  that  the 
conveyance  was  made  for  the  purpose  of  conveying  to  him 
the  absolute  and  unconditional  title.  Denies  all  allegations 
in  relation  to  a  loan,  and  denies  that  he  has  refused  to  account 
with  complainant,  and  says  if  there  is  any  money  due  from 
him  to  complainant,  he  is  ready  to  account  therefor  in  any 
proper  tribunal,  etc.,  and  refers  to  the  answer  of  Buschwah, 
for  a  full  and  complete  statement  of  the  facts  in  relation  to 
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the  sale  and  purchase  by  the  latter,  of  the  lots  in  question. 
Iteplications  were  filed,  and  the  case  was  heard  upon  proofs 
taken  in  open  court 

The  court  found  that  the  lots  were  conveyed  by  defendant 
in  error  to  Gibbs  as  security  for  moneys  advanced  and  to  be 
advanced.  That  previous  to  the  filin<f  of  tlie  bill^  Gibbs  h  a 
conveyed  the  lots  to  innocent  third  parties  for  value,  who 
purchased  without  notice  of  complainant's  equities,  and 
defendants  were  therefore  unable  to  rcconvey  to  complainant. 
That  the  lots  were  then  worth  the  sum  of  $2,700,  and  that 
upon  an  accounting  Gibbs  should  be  charged  with  that 
amount,  together  with  the  further  sum  of  $354  upon  a  certain 
outstanding  note,  making  the  total  amount  to  be  charged  to 
him  $3,054  from  which  was  to  be  deducted.  $1,107.98  being 
the  amount  with  interest  thereon  of  moneys  loaned  and 
advanced  by  Gibbs  to  complainant,  leaving  a  balance  due 
from  Gibbs  to  complainant  of  $1,946.02.  That  Buschwah 
was  an  innocent  purchaser  of  the  lots  for  value,  and  that  the 
bill  as  to  him  be  dismissed. 

The  court  decreed  that  the  complainant  recover  from  Gibbs 
the'snm  of  $1,946.02  subject  to  a  reduction  of  $354,  if  Gibbs 
within  three  days  should  bring  into  court  for  the  benefit  of 
complainant,  a  certain  outstanding  note  for  $300. 

Gibbs  brings  the  case  here  by  writ  of  error. 

Mr.  A.  D.  High  and  Mr.  H.  6.  Monboe,  for  plaintiff  in 
error;  that  a  complex  and  intricate  account  ought  to  be 
referred  to  a  Master  to  examine  and  report  in  order  to  a  final 
decree,  cited  Dnbonrg  v.  N.  S.  7  Peters,  625;  Moss  v.  McOall, 
75  III.  190;  Steere-  v.  Hoagland,  39  III.  264;  Groch  v.  Steinger, 
65  111.  481. 

In  the  absence  of  fraud,  a  trustee  selling  is  only  liable  for 
the  value  of  the  property  at  the.date  of  the  sale  with  interest: 
"WoodccKjk  V.  Bennett,  1  Cowen,  744;  Dennis  v.  McGagg,  32 
111.  429;  Pybus  v.  Smith,  1  Vesey,  Jr.  193;  Gaulden  v.  Shehee, 
24  Ga.  438;  Enos  v.  SuUierland,  11  Mich.  538;  Eames  v. 
Downing,  Bradford  (  N.  Y.)  321;  Hcth  v.  R  F.  &  P.  R  E. 
Co.  4  Grattan  ( Va.)  482;  Hardin  v.  Eames,  5  Brad  well,  153. 
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Wilson,  J.  It  appearing  from  the  answers  and  proofs  that 
the  defendant  Baschwah  was  a  bona  fide  purchaser  of  the  lots 
in  question,  without  notice  that  defendant  in  error  claimed 
any  interest  therein,  the  case  was  narrowed  down  upon  the 
hearing,  to  a  mere  question  of  accounting  bj  Gibbs,  as  to  the 
amount  of  money  loaned  bj  him  to  defendant  in  error,  and 
the  amount  received  by  him  on  the  sale  of  the  lots.  His  busi- 
ness dealings  with  her  seem  to  have  been  conducted  in  a  very 
careless,  slovenly  way,  advancing  money  in  small  sums  from 
time  to  time,  sometimes  taking  notes  bnt  oftener  not,  some* 
times  paying  the  money  to  defendant  in  error,  bat  more  fre- 
quently to  her  mother  who  appears  to  have  transacted  most  of 
the  business.  He  also  paid  some  small  bills  for  defendant  in 
error,  and  taxes  upon  the  property,  bnt  inistead  of  keeping  a 
regular  account  of  his  advances  and  disbnrsemente,  he  left 
everything  at  odds  and  ends,  rendering  it  very  difficult,  if  not 
impossibl :,  to  ascertain  the  just  balance  between  the  partieSb 

After  the  cause  was  at  issue,  the  court  entered  an  order  re- 
ferring it  to  a  Master  to  take  proofs,  and  report  the  facts. 
For  some  incomprehensible  reason  the  order  of  reference  was 
set  aside,  and  tlie  case  was  heard  npon  proof  taken  in  open 
court,  and  we  are  now  asked,  sitting  as  an  appellate  tribunal, 
to  convert  tliis  court  into  a  Master's  office  and  explore  several 
hundred  pagea  of  testimony  to  find  out,  if  we  can,  how  the 
account  really  stands.  Such  a  service  is  in  accordance  with 
neither  our  inclination  nor  our  duty.  It  is  wholly  foreign  to 
the  functions  of  the  chancellor  to  examine,  in  the  tirst  instance, 
accounts  of  this  nature.  Our  Supreme  Court  has  repeatedly 
held  that  in  cases  involving  the  examination  of  complicated 
accounts  there  should  be  a  reference  to  the  Master,  to  state 
the  account,  and  that  unless  such  reference  is  had,  the  decree 
will  be  reversed,  without  looking  into  the  meritSL  Groch  v. 
Stenger,  65  111.  481;  Moss  v.  McGall,  75  Id  190. 

In  Dubourg  v.  The  United  States,  7  Pet.  626,  Chief  Justice 
Marshall  said:  ^II  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  court,  and  ought  always  to  be 
referred  to  a  commissioner  to  be  examined  by  him  and  reported 
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in  order  to  a  final  decree.  To  Buoh  report  the  parties  may 
take  any  exceptions,  and  tbns  bring  any  question  they  may 
tlxink  proper  before  the  court "  The  Supreme  Court  reversed 
the  decree  on  the  sole  ground  that  it  had  not  been  referred. 

The  court  should,  by  an  interlocutory  decree,  have  fixed  the 
basis  upon  which  Gibbs  was  liable  to  account,  and  then  have 
referred  it  to  the  Master  to  take  proofs,  and  state  the  account 

It  appears  from  the  decree  that  the  court,  in  stating  the  ac- 
count, charged  Gibbs  with  the  value  of  the  land  at  the  time 
of  the  hearing,  instead'of  its  value  at  tive  time  he  sold  it;  and 
this  ruling  is  assigned  as  error.  The  value  of  the  land  at  the 
time  of  the  hearing,  was  considerably  greater  than  its  value 
at  the  time  of  its  sale  by  Gibbs. 

From  such  examination  of  the  subject  as  we  have  been  able 
to  make,  it  would  seem  that  the  current  of  the  authorities  sup- 
ports the  proposition,  that  where  the  party  selling  has  not  been 
guilty  of  actual  fraud,  he  is  chargeable  only  with  the  value  of 
the  land  at  the  time  of  selling.  See  Perry  ou  Trusts,  Sec 
847,  and  cases  cited  in  notes.  Cases  are  found  in  which  the 
party  selling  has  been  charged  with  the  value  of  the  property 
at  any  time  down  to  the  filing  of  the  bill,  but  such  cases  have 
been  placed  on  the  ground  that  the  party  had  been  guilty  of 
actual  fraud. 

Thus,  in  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  where  an  ad- 
ministrator had  sold  land  under  an  order  of  the  probate  court 
for  a  specified  purpose,  it  was  held  that  he  was  answerable  for 
the  value  of  the  land  sold  according  to  its  value  at  the  time  of 
filing  the  bill  against  him,  for  the  reason  that  he  had  fraudu- 
lently obtained  the  order  of  sale  by  exhibiting  an  untrue  ac- 
count of  the  personal  estate  of  the  deceased. 

So,  too,  in  Dennis  v.  McCagg,  32  111.  429,  the  Supreme 
Conrt  of  this  State  held  McCa,:;g  liable  either  for  the  purchase 
money  he  received  for  the  land  with  interest  thereon,  or  for 
the  then  present  valueof  the  land,  as  might  be  most  equitable. 
Tliere  the  bill  charged  actual  fraud,  and  the  court  found  that 
McCagg,  while  acting  in  a  trust  relation  as  the  agent  and  at- 
torney of  the  complainants  in  respect  to  the  property  in  ques- 
tion, had  suppressed  facts  which  they  were  entitled   to  know 
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from  him,  and  had   thereby  surreptitiouslj  obtained   title  to 
their  land. 

Bat  we  have  been  referred  to  no  case  where  the  element  of 
fraud  was  absent,  in  which  it  has  been  held  that  the  seller  was 
answerable  for  more  than  the  amount  received  by  him  on  a 
sale  of  the  land,  or  for  its  actnal  value  at  the  time  of  such  sale. 
Such  was  the  ruling  of  the  Supreme  Court  of  Michigan  in 
Enos  V.  Sutherland,  11  Mich.  538,  where,  as  in  this  case,  lands 
had  been  conveyed  by  a  deed  absolute  on  its  &ce,  but  in  fact 
as  security  for  a  loan,  and  the  grantee  had  conveyed  to  a  bona 
fide  purchaser.  The  court  said:  ^'The  defendants  are  bonnd 
to  Account  for  the  full  value  of  the  lands,  whether  they  received 
that  value  or  not.  The  court  ehars:ed  them  with  the  value  of 
the  land  at  the  time  of  sale,"  etc.,  which  the  Supreme  Court 
held  right  See  also  Pybus  v.  Smith,  1  Yes.  Jr.  193;  Gaul- 
den  V.  Shehee,  24  Ga.  438;  Eames  v.  Downey,  1  Bradf.  N. 
Y.  821.  The  bill  in  this  case  does  not  allege  express  fraud, 
and  the  court  found  none. 

We  are  of  opinion  that  in  stating  the  account  Gibbs  should 
be  charged  only  with  the  value  of  the  land  at  the  time  he 
sold  the  same,  or  with  the  proceeds  of  the  sale,  as  either  may 
be  found  to  be  most  beneficial  to  the  defendant  in  error,  and 
that  the  court  erred  in  ruling  that  Gibbs  was  answerable  for 
the  value  of  the  land  at  the  time  of  the  hearing  below. 

For  the  reasons  above  stated  the  decree  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings,  in  conformity 
with  this  opinion. 

Be  versed  and  remanded. 
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John  K.  Stevens 

V. 

C.  C.  Brown  et  al. 

1.  EviDBNCE— Cross-examination. — A  party  lias  no  ri^ht  to  cross-ex- 
amine any  witness  except  as  to  facts  and  circumstances  connected  with  the 
matters  stated  on  his  direct  examination.  If  he  wishes  to  examine  the  wit- 
ness as  to  otl^er  matters,  he  must  do  so  by  making  the  witness  his  own  and 
calling  him  as  such  in  the  subsequent  progress  of  the  case. 

2.  Specific  ground  of  objection  to  improper  questions. — Where 
a  certain  question  was  objected  to  by  defendant's  counsel  on  the  specific 
ground  that  it  was  not  proper  cross-examination,  and  a  second  question  call- 
ing for  a  further  elaboration  of  the  subject-matter  of  the  first  question  was 
objected  to,  although  the  specification  that  it  was  not  cross-examination  was 
not  repeated.  Heldf  that  although  the  specific  ground  of  objection  was  not 
repeated,  it  may,  under  the  circumstances,  be  fairly  regarded  as  implied  in 
the  objection  to  the  second  question. 

3.  Evidbnck— Witness  testiftino  on  behalf  of  person  suing  as 
executor,  etc. — Where  a  witness  shall  testify  on  behalf  of  a  person  suing 
as  executor,  etc.,  of  a  deceased  person,  to  any  admission  or  conversation  by 
any  adverse  party  or  party  in  interest,  occarrlng  before  the  death  of  such 
deceased  person  and  in  his  absence,  such  adverse  party  or  party  in  interest 
may  also  testify  as  to  the  same  admission  or  conversation. 

4.  The  same. — ^A  party  suing  in  a  representative  capacity  can  not  be 
permitted,  by  a  misuse  of  his  right  of  eross-examination,  to  call  out  conversa- 
tions of  the  adverse  party  and'then  cut  such  party  off  from  the  right  of  giv- 
ing his  version  of  such  conversations  by  claiming  that  it  was  such  party ^s 

own  witness  who  testified  to  them  in  the  first  instance. 

« 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Antho^o',  Judge,  presiding.  Opinion  filed  April 
24,  1883. 

Messrs.  Frank  J.  Shith  &  Frank  A.  Hblksr,  for  appel- 
lant; as  to  the  right  of  a  party,  sued  by  an  executor,  to  testify 
in  rebuttal  to  statements  made  by  an  agent  of  deceased,  cited 
B.  S.  1882,  Ch.  51,  §  2. 

Where  a  landlord  takes  possession  of  any  part  of  premises 
leased  by  him  to  a  tenant  against  tenant's  consent,  it  is  an 
eviction  and  releases  tenant  from  payment  of  any  more  rent: 
Smith  V.  Wise,  68  111.  143;   Christopher  v.  Austin, .11  K  Y. 
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216;  Halligan  V.  Wude,  21  111.  470;  Bentley  v.  Sill,  35  IlL 
414;  Anderson  V.  Chicago  Marine  and  Fire  Ins.  Ck>.  21  IlL 
601;  Walker  v.  Tucker,  70  IlL  628;  Lynch  v.  Baldwin,  69 
IlL  210. 

Mr.  GwYNN  Gaknett,  for  appellees;  that  the  question  of 
eviction  depends  upon  tlie  circumstances  and  is  in  all  cases  to 
be  decided  by  the  jury,  cited  Niramo  v.  Kuydendall,  85  HL 
476 ;  Hayner  V.  Smith,  63  IlL  436;  Upton  v.  Townsend,  84 
Eng.  0.  L.  30;  Lynch  v.  Baldwin,  69  IlL  212;  Morris  v. 
Tillson,  81  IlL  623. 

Such  acts  as  create  a  constructive  eviction  amount  to  a 
right  to  abandon  the  premises  rather  than  a  bar  to  an  action 
for  rent:  Wood  on  Landlord  and  Tenant,  p.  79S;  Edgerton 
V.  Page,  20  N.  Y.  284;  Burnham  v.  Martui,  90  IlL  438; 
Lounsbery  v.  Snyder,  31  N.  Y.  614. 

The  question  of  the  amount  of  the  damages  of  appellant 
or  the  failure  to  allow  any  recoupment  can  not  be  considered, 
as  the  record  does  not  raise  such  question:  Ottawa,  etc.  IL 
R.  Co.  V.  McMath,  91  IlL  111;  Jones  v.  Jones,  71  IlL  562; 
Emory  v.  Addis,  71  IlL  274;  C.  A  A.  R  R  Co.  v.  Bice,  71 
IlL  567. 

An  objection  which  is  merely  formal,  can  not  be  made  In 
this  court  for  the  first  time:  Seavey  v.  Carrigan,  4  Brad- 
well,  324. 

Bailey,  P.  J.  This  was  a  suit  commenced  by  John  E.  Ows- 
ley  against  John  K.  Stevens  before  a  justice  of  the  peace,  and 
afterward  taken  by  appeal  to  the  Superior  Court  of  Cook 
county.  During  its  ]>endency  in  the  superior  court,  the 
plaintilf  died,  and  his  executors  thereupon  came  and  suggested 
his  death  on  the  record,  and  were  substituted  as  plaintiffs. 

The  suit  was  brought  to  recover  the  rent  for  the  months  of 
August,  September  and  October,  1881,  of  premises  consisting 
of  a  certain  one-story  building  situate  on  the  southwest  cor- 
ner of  Madison  and  Robey  streets,  Chicago,  with  the  appurte- 
nances, leased  by  the  plaintiff  to  tie  defendant  for  the  term  of 
one  year,  from  May  1,  1881,  at  $30  per  month.  It  appears 
that  said  building  was  rented  by  the  defendant,  to  be  used  as 
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a  photograph  gallery,  and  that  he  afterward  occupied  and 
used  it  for  that  purpose.  At  the  date  of  the  lease,  the  ground 
adjoining  said  building,  both  on  the  west  and  south,  belonged 
to  the  plaintiff,  and  was  vacant.  A  few  feet  from  the  south 
or  rear  end  of  the  building  was  situated  a  large  coal  bin, 
which  the  defendant  used  for  storing  his  coal. 

During  the  summer  of  1881,  a  large  four-story  brick  build- 
ing, fronting  on  Madison  street,  was  erected  on  the  lot  west  of 
and  adjoining  the  demised  premises,  said  building  extending 
south  about  forty  feet  beyond  the  south  end  of  the  defendant's 
building.  At  the  same  time  the  coal  bin  was  removed  to  the 
rear  of  the  lot,  and  a  one-story  building  fronting  on  Eobey 
street  was  erected  immediately  south  of  and  within  three  or 
four  feet  of  the  building  leased  to  the  defendant.  At  the  trial, 
which  was  had  before  the  court  without  a  jury,  the  defendant 
gave  evidence  tending  to  show  that  the  excavation  made 
for  the  foundation  of  the  building  west  of  his  premises  caused 
the  west  wall  of  his  building  to  settle  so  as  to  seriously 
damage  the  building  and  cause  the  plastering  to  fall  down 
upon  and  spoil  a  considerable  amount  of  his  property  therein. 
Also,  that  by  the  erection  of  the  building  south  of  his  prem- 
ises, his  light  from  that  direction,  by  which  he  was  accustomed 
to  do  his  photographic  printing,  was  cut  ofT,  thus  rendering 
the  premises  of  little  value  for  the  purposes  for  which  he  was 
occupying  them. 

The  defendant  then  called  as  a  witness,  J.  O.  Owsley,  a  son 
of  the  lessor,  and  proved  by  him  merely  that  said  lessor  erected 
or  caused  to  be  erected  both  of  said  buildings;  and  also  that 
the  witness  executed  the  lease  to  the  defendant  in  his  father's 
name,  and  that  his  authority  in  that  behalf  was  merely  verbal. 
The  plaintiff's  counsel  then  on  cross-examination,  after  prov- 
ing that  the  witness  acted  as  his  father's  agent  in  erecting 
said  buildings,  put  to  him  the  following  question: 

"  Before  you  commenced  to  dig  your  trench  or  to  build  your 
building,  did  you  go  to  see  Mr.  Stevens  about  it? " 

This  question  was  objected  to  by  the  defendant's  counsel  on 
the  ground  that  it  was  not  cross-examination,  which  objection 
was  overruled  by  the  court,  and  the  witness  was  permitted  to 
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answer  said  qnestion,  which  he  did  in  the  affirmative.  The 
plaintiff's  counsel  then  asked  the  witness  the  following  ques- 
tion: ^^Oo  on  and  state  what  conversation  yon  had  with  Mr. 
Stevens  in  reference  to  the  erection  of  the  building  on  the 
west  before  it  was  erected,  and  before  the  trench  was  dngt" 

This  question  was  also  objected  to  by  the  defendant's  counsel, 
although  the  speciiication  that  it  was  not  cross-exam i nation 
was  not  repeated.  This  objection  the  court  also  overruled, 
and  the  witness  answered  the  question,  giving  the  details  of 
an  interview  with  the  defendant,  in  which  he  asked  the  defend- 
ant if  the  erection  of  said  building  would  hurt  his  (defendant's) 
business,  and  that  he  replied,  ^^No,  go  on  and  build  if  you 
want  to,  it  will  not  hurt  my  business*"  The  defendant  then 
offered  himself  as  a  witness  and  offered  to  testify  as  to  the 
same  conversation  spoken  of  by  the  witness  Owsley,  but  aaid 
offer  was  rejected  by  the  court,  and  said  testimony  excluded. 
Exceptions  were  duly  taken  by  the  defendant  to  said  several 
rulings  of  the  court  in  relation  to  the  admission  of  evidence, 
and  tlie  court,  after  liearing  the  evidenoQ,  found  the  issues  for 
the  plaintiff,  and  assessed  the  plaintiff's  damages  at  $90,  for 
which  sum  and  costs  the  plaintiff  had  judgment 

We  think  the  court  erred  in  allowing  the  plaintiff's  counsel 
to  put  the  foregoiui^  questions  to  the  witness  on  cross-exaaii- 
nation.  The  rule,  as  laid  down  by  Greenleaf,  and  long  recog- 
nized as  the  settled  law  of  this  State  is,  that  a  party  has  no 
right  to  cross-examine  any  witness  except  as  to  facts  and  cir- 
cumstances connected  with  the  matter  sttited  on  his  direct 
examination;  and  if  he  wishes  to  examine  him  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  and 
•calling  him  as  such  in  tiie  subsequent  progress  of  the  case.  1 
Green  1.  on  Ev.  Sec.  445;  Lloyd  v.  Thompson,  5  Brad  well,  90. 
In  Bell  v.  Prewitt,  63  111.  361,  the  court  say:  "The  rule  estab- 
lished in  this  State  is,  that  when  one  party  introduces  a  witness 
and  examines  him.  the  cross-examination  is  limited  to  the  facta 
elicited  by  the  exatnination  in  chief.  If  his  testimony  is  de* 
sired  as  to  other  and  distinct  matters,  the  opposite  party  must 
call  him  and  make  him  his  own  witness.'^  See  also,  Stafford 
V.  Fargo,  85  111.  481. 
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The  witness  in  this  case,  besides  beirg  asked  some  questions 
as  to  the  execution  of  the  lease,. wliich  are  immaterial  here, 
WBA  examined  in  cliief  merely  as  to  whether  the  defendant's 
lessor  erected  or  (caused  to  be  erected  the  buildings  of  which 
tlie  defendant  complained.  His  cross-examination  should, 
therefore,  have  been  limited  to  that  one  fact  A  conversation 
between  the  defendant  and  the  lessor's  agent,  before  the  erec- 
tion of  one  of  said  buildings,  in  which  the  defendant  gave  his 
consent  to  the  erection  of  said  building,  was  an  entirely  in- 
dependent matter,  and  if  the  plaintiffs  wished  to  examine  the 
witness  in  relation  to  such  conversation,  they  should  have  been 
compelled  to  recall  him  at  a  subsequent  stage  of  the  case,  and 
make  him  their  own  witness. 

It  can  not  be  said,  we  think,  that  the  point  that  the  ques- 
tions objected  to  were  not  a  proper  cross-examination,  was 
not  sufficiently  made.  The  first  question  asked  was  whether, 
before  commencing  to  dig  the  trench,  the  witness  had  an 
interview  with  the  defendant  in  relation  to  it.  Tliat  question 
was  objected  to  on  the  spocific  ground  that  it  was  not  proper 
cross-examination.  The  objection  being  overruled  and  the 
question  answers i  in  the  atHrmative,  the  very  next  ques* 
tion  which  the  court  allowed  tlie  witness  to  answer,  directed 
him  to  goon  and  state  the  conversation.  This  also  was  ob- 
jected to,  and  although  the  specific  ground  of  objection  was 
not  repeated,  it  may,  under  the  cireumstancas,  be  fairly  re- 
garded as  implied  in  the  objection  to  the  second  question,  as 
that  question  only  called  for  a  further  elaboration  of  the  sub- 
ject-matter of  the  question,  to  which  the  specific  objection 
was  made. 

But  a  more  serious  error  was  committed  by  the  court,  in 
refusing  to  allow  the  defendant  to  testify  to  the  same  conver- 
sation. It  is  true  the  plaintiffs  were  suing  as  the  executors 
of  a  deceased  person,  and  the  defendant,  therefore,  was  not  a 
competent  witness  in  his  own  behalf,  unless  he  was  brought 
within  some  one  of  the  exceptions  contained  in  the  second 
section  of  the  statute,  in  relation  to  evidence  and  depositions. 
It  is  there  provided,  in  substance,  that  where  a  witness  shall 
testify  on   behalf  of  a  person  suin^  as  executor,  etc.,  of  a  de- 
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ceased  person,  to  any  admission  or  converAation  by  any 
adverse  party  or  party  in  interest,  occurring  before  the  death 
of  snch  deceased  person,  and  in  his  absence,  such  adverse 
party  or  party  in  interest  may  also  testify  as  to  the  same 
admission  or  conversation. 

In  whose  behalf,  tlien,  must  the  witness  be  deemed  to  have 
testified  to  said  conversation  with  the  defendant!  The  con- 
versation was  not  called  ont  by  the  defendant,  nor  was  any 
foundation  laid  by  tlie  defendant  in  his  examination  of  the 
witness  in  chief,  for  calling  it  out  on  cross-examination.  It 
was  given  in  response  to  questions  improperly  put  to  the 
witness  by  the  plaintilf  s  counsel.  The  plaintiffs  must  be 
deemed,  therefore,  to  have  made  the  witness  their  own  to  this 
extent,  and  in  testityintr  to  said  conversation,  he  most  be 
regarded  as  having  te  tified  on  behalf  of  the  plaintiffs.  A 
party  suing  in  a  representative  capacity  can  not  be  permitted, 
by  a  misuse  of  his  right  of  cross-examination,  to  call  out 
conversations  of  the  adverse  part}',  and  then  cut  such  party 
off  from  the  right  of  giving  his  version  of  such  conversations, 
by  claiming  that  it  was  such  party's  own  witness  who  testified 
to  them  in  the  first  instance. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Dennis  McQuihl 

V. 

Hugh  McGuirl. 

WiTNBPS—lNBAinTT.— Where  plaintiff  was  a  witness  in  his  own  be- 
half testifying  in  regard  to  an  alleged  special  contract  made  with  defend- 
ant, it  was  competent  for  defendant,  who  denied  that  such  contract  was  erer 
made,  to  prove  by  testimony  aliunde  that  plaintiff  was  a  lunatic  at  the  time 
when  he  claimed  the  special  contract  was  made,  and  at  the  time  of  being  a 
witness.  Such  evidenoe  is  clearly  competent  as  affecting  the  ciedilnlity  of 
the  witness. 

Afpeal  from  the  County  Court  of  Cook  county;  the  Hon. 
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Mason  B.  Loohis,  Jndge,  preeiding.    Opinion  filed  April  24, 
188S. 

Mr.  Geobgb  a.  Duput,  for  Appellant;  that  a  person  who  is 
non  compos  metUiSy  is  inadmissible  as  a  witness,  cited  1  Greenlf. 
on  Ev.  421;  Livingston  v.  Hierstand,  10  Johns.  (K  Y.)  862; 
Bobinson  v.  Dana,  16  Yt  474;  1  Wharton  on  £v.  §  403;  B. 
V.  Whitehead,  L.  R  1  C.  0.  88. 

Evidence  as  to  the  insanity  of  a  witness  at  the  time  of  the 
transaction  about  which  he  is  called  to  testify,  is  admissible: 
Holcomb  V.  Holcomb,  28  Oonn.  177;  Grant  v.  Tiiompson,  4 
Conn.  208. 

Messrs.  Abbott,  Ouvkb  &  Show  alter,  for  appellee;  that  an 
insane  person  can  not  make  a  stipnlation  by  attorney,  cited 
Hance  v.  Miller,  21  111.  686;  Magill  v.  Brown,  98  IIL  238. 

MoAlltster,  J.  This  action  was  brought  in  the  court  be- 
low, by  Hugh  against  Dennis  McGuirl,  his  brother,  to  re- 
cover for  work  and  labor,  alleged  to  have  been  performed  by 
the  former,  under  a  special  contract  of  hiring.  Tliere  was  a 
▼erdict  and  judgment  against  defendant  for  four  hundred  and 
seventy-five  dollars,  and  he  brings  the  record  to  this  court, 
assigning  for  error  that  the  court  below  excluded  competent 
and  material  evidence  offered  by  him  on  the  trial.  The  plaint- 
iff, who  was  the  only  witness  on  his  behalf,  to  prove  the  alleged 
special  contract,  testified  tlutt  the  defendant  came  to  the  city  of 
]^ew  York,  where  plaintiff  then  was ;  that  the  defendant  arrived 
there  about  midnight,  and  before  ten  o'clock  the  next  morn- 
ing, hired  plaintiff  to  go  to  Chicago,  and  work  for  him,  he, 
the  defendant,  agreeing  to  pay  plaintiff  twenty-five  dollara 
per  month  for  such  work;  that  this  was  in  September,  1880, 
and  that  he  had  worked  for  defendant  to  April,  1882,  about 
nine  months. 

The  defendant,  who  was  a  witness  in  his  own  behalf,  offered 

to  prove  by  himself  and  other  witnesses,  that  he  went  to  New 

York  at  the  request  of  members  of  their  family  to  bring 

plaintiff  home  with  him,  to  be  taken  care  of  on  account  of 
voi-xn.    40 
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his  mental  condition.  And  defendant  offered  to  prove  by  tes- 
timony other  than  that  of  plaintiff  himself,  that  the  latter  was 
insane  at  the  time  he  claimed  such  contract  was  made,  had 
been  ever  since,  and  still  was.  But  on  objection  by  plaintiff's 
counsel,  the  conrt  ruled  out  all  snch  evidence,  and  decided  that 
defendant  was  confined  to  evidence  tendin;^  only  to  disprove 
the  fact  of  plaintiff  performing  labor  for  him.  To  which  rul- 
ing the  proper  exception  was  taken. 

There  was  no  evidence  upon  a  quantum  meruit;  hence,  the 
verdict  was  sustainable  only  upon  the  ground  of  the  special 
contract  to  pay  twenty-five  dollars  per  month.  The  plaintiff 
being  a  witness  in  his  own  behalf,  it  was  entirely  competent 
for  the  defendant  to  prove  by  testimony  aliunde  that  the  plaint- 
iff was  a  lunatic  at  the  time  when  he  claimed  such  special  con- 
tract was  made,  and  at  the  time  of  being  a  witness,  the  defend- 
ant denying  that  any  snch  contract  was  ever  made  by  him.  If 
the  offer  had  been  before  the  plaintiff  was  sworn  as  a  witness, 
the  evidence  would  have  irone  to  his  competency  as  a  witness. 
The  law  is  laid  down  by  Baron  Comyns  thus:  ^^  Every  witness 
must  be  credible,  and  thereibre  a  man  of  non-sane  memory 
shall  not  be  allowed  as  a  witness,  as,  an  idiot,  a  lunatic  dur- 
ing his  lunac}*."  6  Comyns'  Dig.  351;  Evans  v.  Hettick,  7 
Wheat  453;  Livin^rston  v.  Kiersted,  10  Johns.  362;  Robin- 
son V.  Dana,  16  VTerinont,  474;  1  Greenleaf  on  Ev.  §  865;  1 
Phillips  on  Ev.  p.  10. 

Wliarton  says:  "  The  jndsi^  on  being  convinced  of  the  in- 
competency of  the  witness  (from  mere  mental  delusions  or 
mental  disturbance)  at  the  trial,  may  at  any  period  stop  the 
examination  and  direct  the  jury  to  disregard  the  witness'  tes- 
timony." Eeg.  V.  WhiteheaJ,  L.  R  C.  C.  33;  1  Wharton  on 
Ev.  §  403. 

The  evidence  offered  was  clearly  competent  as  affecting  the 

credibility  of  the  witness.    Holcomb   v.  Holcomb,  20  Conn. 

117. 

'  For  the  error  of  the  conrt  in  ruling  out  the  evidence  of 

plaintiff's  insanity,  the  judgment  must  be  reversed  and  the 

cause  remanded. 

Keversed  and  remanded. 
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Obadiah  Hu8E 

.V. 

Inter-Ocean  Publishing  Company. 

LiBBL. — The  court  is  of  the  opinion  that  the  article  complained  of,  taken 
as  a  whole,  is  susceptible  of  no  other  fair  construction  than  as  containing 
an  imputation  upon  the  plaintiff  *8  honesty  and  integrity  in  respect  to  the 
matter  therein  referred,  and  that  the  tendency  was  to  expose  him  to  public 
hatred  and  contempt  As  the  article  was  libelous  and  the  declaration  was 
not  faulty,  the  court  erred  in  sustaining  the  demurrer. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  April  24, 
1883. 

This  was  an  action  on  the  case  for  libel,  brought  by  appel- 
lant against  appellee  in  the  Superior  Court  of  Cook  county. 
The  article  complained  of  appeared  in  the  Daily  Inter-Ocean^ 
a  newspaper  published  in  the  city  of  Chicago,  and  was  as  fol- 
lows: 

^*  Becognizing  the  fact  that  many  of  the  best  students  are 
not  the  richest,  several  years  ago  an  association  was  formed 
to  aid  deserving  young  ladies  in  pursuit  of  knowledge.  They 
bought  and  fitted  up  a  house  located  convenient  to  the  Uni- 
versity and  Woman's  College,  known  as  the  College  Cottage. 
At  one  time  this  institntion  was  known  among  the  students' 
community  by  the  appropriate  though  not  elegant  name  of 
'Obadiah's  Hash  House.'  For  several  years  one  Obadiah 
Hnse  acted  as  treasurer  for  the  society,  asking  no  fee  for  the 
time  he  spent  in  looking  after  the  financial  afikirs  of  the  asso- 
ciation. So  long  as  he  held  the  office  he  refused  to  give  an 
itemized  account  of  moneys  received  and  expended,  but  at 
tlie  close  of  each  year  reported  the  society  his  debtor  by  one 
hundred  or  two  hundred  dollars.  Last  year  this  respected 
treasurer  was  invited  to  resign,  and  his  place  was  filled  by  an- 
other; since  that  time  the  cottage  has  been  repainted,  con- 
nected with  a  sewer,  and  partly  refurnished;  the  price  of  board 
was  reduced,  and  food  of  a  better  quality  supplied.    Their  re- 
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ceipts  were  no  larger  daring  the  year  than  usnah  They  ha^e 
also  been  involved  in  a  lawsnit  on  acconnt  of  the  deeds  of 
their  former  treaenrer.  Bat  at  the  close  of  the  last  school 
year  they  had  aboat  one  hnndred  dollars  left  in  the  treasury. 
The  ladies  of  the  association  are  now  repairing  the  cottage  for 
next  term;  the  house  can  accommodate  abont  twenty-five. 
They  have  already  had  a  large  number  t>f  applicants.'' 

The  defendant  demurred  to  the  declaration,  and  the  court 
snstained  the  demurrer.  The  plaintiff  electing  to  stand  by 
liis  declaration,  judgment  was  rendered  against  him  for  costs, 
from  which  judgment  he  appealed  to  this  court,  and  assigns 
for  error  the  sustaining  of  lihe  demurrer,  and  the  rendition  of 
the  judgment  iigainst  bim  for  eo^ts. 

m 

Mr.  MoBTON  Culver,  for  appellant;  that  it  was  libelous 
to  publish  that  which  tended  to  expose  appellant  to  public 
ridicule,  cited  Archbishop,  etc  v.  Sobeson,  &  Bingh.  91;  Til- 
lers V.  Monsley,  S  Wilson,  409;  Cropp  v.  Tilney,  S  Salk.  225; 
Carey  v.  Allen,  39  Wis.  482;  Miller  v.  Butler,  6  Cush.(Mass.) 
71;  Maynard  V.  Fireman's  Fund  Ins.  Co.  47  Cal.  207;  Clif- 
ford V.  Cochrane,  10  Bradwell,  670. 

A  libelous  charge  may  be  made  upon  a  course  of  conduct 
in  itself  unlawful:  Cheney  v.  Ooodrich,  98  Mass.  224. 

As  to  the  rule  of  interpretation  of  words  published:  Ca- 
rey V.  Thorley,  4  Taunt  S55;  Kerr  v.  Force,  8  Cranch  C.  Cl 
8;  Hogaj  v.  Wilson,  1  Nott  &  M.  (8.  C.)  216;  Chaddock 
V.  Briggs,  13  Mass.  248;  Moore  v.  Bennett,  48  K  T. 
472;  Barnes  v.  Hamon,  71  IlL  609;  McKee  v.  Ingalls,  4 
Seam.  80. 

It  was  libelous  to  impute  to  appellant  the  crime  of  embezsle* 
ment:  Strauss  v.  Meyer,  48  III.  385;  Znckerman  v.  Sonnen* 
shein,  62  HI.  115;   Flagg  v.  Roberts,  67  111.  485. 

The  natural  consequence  of  the  charge  ought  not  to  be  over- 
looked in  fixing  its  libelous  nature:  Foval  v.  Hallett,  10  Brad- 
well,  265. 

As  to  definitions  of  libel:  White  v.  Nichols,  8  How.  266; 
State  V.  Jeandell,  5  Har.  (Del.)  475;  Amentrout  v.  Morands, 
8  Blackf.  426;  Torrance  v.  Hurst,  1  Miss.  403;  Nowbrangh, 
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V.  Cnrry,  Wright  (O.),  47;  Commonwealth  t.  Ohtpp,  i  Mass. 
163;  Obaa^h  ^.  Finn,  4  Ark.  110;  Steele  v.  Southwick,  9 
Johns.  (N.  Y.)  214;  Worthington  v.  Houghton,  109  Mass.  481. 

Malice,  i.  e,^  malignant  intention,  is  not  a  necessary  ele- 
ment in  libel,  nor  is  a  special  damage:  Cramer  r.  Siggs,  17 
Wend.  (N.  Y.)  209;  Wilson  r.  Noonan,  27  Wis.  698;  Wilson 
V.  Noonan,  85  Wis.  821. 

As  to  libelous  charges:  Williams  v.  Godkins,  6  Daly 
(N.  Y.),  499;  Tillson  v.  Robbins,  68  Me.  295;  Russell  v.  An- 
thony,  21  Kan.  450;  Tryon  r.  Evening  J^ews  Asso.  89  MidL 
636. 

When  the  charge  is  equivocal^  the  construction  of  it  is  a 
question  for  the  jury:  Snyder  t.  Andrews,  6  Barb.  43;  Green 
V.  Telfair,  20  Barb.  11;  Rice  v.  Simmons,  2  Harf.  (Del.)  417; 
Lay  ton  v.  Harris,  8  Harr.  (Del.)  406 ;  Sanderson  y.  Caldwell, 
45  N.  Y.  898;  Hayes  v.  Ball,  72  N.  Y.  418;  Downing  ▼. 
Brown,  8  Colo.  571;  Thompson  v.  Powning,  16  Nev.  196; 
Moore  v.  Butleir,  48  K  H.  161;  Edwards  y.  Chander^  14 
Mich.  471. 

If  the  words  are  false,  they  are  actionable,  though  belieyed 
to  be  true  and  acted  upon  in  good  ikith:  Smart  y.  Blanchard, 
42  N.  H.  187;  Littlejohn  y.  Greeley,  13  Abb.  Pr.  (N.  Y.)  41. 

Eyen  a  correct  account  of  judicial  proceedings,  if  accom- 
panied with  comments  and  insinuations  tending  to  asperse  d 
man's  character,  may  be  libelous:  Commonwealth  y.  Bland- 
ing,  8  Pick.  804;  Thomas  y.  Crosswell,  7  Johns.  264;  Com- 
monwealth y.  Odell,  8  Pittsburgh  (Pa.),  449;  Cooper  y. 
Greeley,  1  Denio,  847. 

Messrs.  W.  H.  &  J.  H.  Moobe,  for  appellee)  that  injury 
to  a  plaintiff  in  the  way  of  his  trade  or  business  must  be 
specially  alleged,  and  special  damages  claimed,  cited  Odger's 
Libel  and  Slander,  313;  Townshend's  Slander  and  Libel,  §  317. 

When  it  is  claimed  that  words  have  been  used  ironically, 
there  must  be  an  inducement  of  matter,  showing  such  iron- 
ical sense:  Townshend's  Slander  and  Libel,  §308;  Dorsey  y. 
Whipps,  8  Gill  ( Md.),  457;  CoydeU  y.  Jones,  4  M.  &  W.  446; 
7  DowL  Pr.  Cas.  210. 
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Aa  innnendo  can  not  perform  the  office  of  a  colloquium: 
Towushend'B  ^Slander  and  Libel,  §336;  Hoi  ton  t.  Mnzsj,  80 
Vt.  365. 

It  is  not  libelous  to  say  of  one  that  he  is  not  respected: 
Olaj  y.  Boberts,  8  Law  Times,  N.  S.  397. 

It  is  not  libelous  to  say  of  a  man  that  he  refuses  to  render 
«  an  itemized  account:  Goodrich  v.  Hooper,  97  Mass.  1. 

Per  OuBiAiL  We  are  unable  to  perceive  in  what  respect 
the  declaration  is  faulty,  if  the  article  complained  of  is  libel- 
ous. It  is  drawn  in  accordance  with  approved  precedents, 
and  contains  the  necessary  inducement,  innuendoes,  etc,  in 
respect  to  the  words  alleged  to  be  libelous. 

The  statutes  of  this  State  define  a  libel  to  be  ^'  a  malicious  def- 
amation expressed  either  by  printing,  or  by  signs,  or  pictures, 
or  the  like,  tending  to  blacken  the  memory  of  one  who  is  d^ul, 
or  to  impeach  the  honesty,  integrity,  virtue  or  reputation,  or 
publish  the  natural  defects  of  one  who  is  alive,  and  thereby  to 
expose  him  to  public  hatred,  contempt,  ridicule  or  financial 
injury."  It  seems  to  us  that  the  article  complained  of,  taken  as 
a  whole,  is  susceptible  of  no  other  fair  construction  than  as  con* 
.  taining  an  imputation  upon  the  plaintiff's  honesty  and  integ- 
rity, in  respect  to  the  matter  therein  referred  to,  and  that  its 
tendency  was  to  expose  him  to  public  hatred  and  contempt, 
thus  bringing  the  case  within  the  definition  of  a  libel.  We 
think  the  plaintiff  was  entitled  to  a  rule  on  the  defendant  to 
plead,  and  that  the  court  erred  in  sustaining  the  demurrer  to 
the  declaration. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Beversed  and  remanded. 
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William  F,  McLaughlin 

« 

V. 

William  MacLachlan  £T  al. 

1.  Bankruptcy— Pending  suit.— If  a  defendant  served  with  process, 
who  durinjf  the  action,  is  adjudged  a  bankrupt,  would  avail  himself  of  his 
bankruptcy  as  a  defense  to  the  suit,  he  must  make  application  for  a  stay  of 
proceedinsfs  as  provided  by  the  Bankrupt  Act. 

2.     WlIKN  JUDOMXNT  WILL  XBBOB  OKIQINAL  CAU8B  OF  ACTION. — If  he 

neglects  so  to  do  and  a  judgment  is  rendered  against  him,  he  can  not  after- 
ward, when  he  has  obtained  his  discharge,  ba^e  upon  it  the  right  to  enjoin 
such  judgment,  but  the  judgement  will  merge  the  original  cause  of  action, 
and  become  a  new  debt  not  provable  against  the  bankrupt's  estate,  and 
wholly  unafiFected  by  the  discharge. 

Appeal  from  the  Superior  Oonrt  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.    Opinion  filed  April  24, 

1883. 

Mr.  Wm.  W.  Gublet»  for  appellant;  that  the  judgment  wab 
an  entirely  new  cause  of  action  not  provable  against  the  estate 
in  bankruptcy  of  appellees,  and  not  afi^eted  by  the  discharge 
subsequently  obtained  by  them,  cited  Bradford  v.  Kice,  102 
If  ass.  472;  In  re  Garrison,  5  Bankruptcy  Eeg.  858;  Palmer  v. 
Merrill  57  Me.  26;  In  re  Williams,  2  Bankruptcy  Beg.  229; 
In  re  Mansfield,  6  Bankruptcy  Beg.  388;  In  re  May  bin,  15 
Bankruptcy  Reg.  468;  McCarthy  v.  Goodwin,  8  Mo.  App. 
880;  Gardner  v.  Hengehold,  9  Am.  Law  Becord,  414;  Stead- 
man  V.  Lee,  61  Ga.  68;  Bracken  v.  Johnson,  4  Cent  L.  J.  9. 

Where  an  action  is  commenced  against  a  bankrupt,  upon  a 
provable  debt,  pending  his  bankruptcy,  and  the  bankrupt 
obtains  his  discharge  before  judgment  but  fails  to  plead  same, 
the  discharge  is  no  bar  to  judgment:  Stone  v.  Brookville  Nat. 
Bank,  89  Ind.  284;  Holland  v.  Martin,  128  Mass.  278;  Bran- 
don  Mfg.  Co.  V.  Frazer,  47  Yt.  8S;  Revere  Copper  Co.  v. 
Dimock,  15  N.  Y.  Weekly  Dig.  849. 

Messrs.  McCot,  Pof£&  McCot,  for  appellees;  that  the  dis- 
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cliarge  in  bankruptcy  discharges  the  judgment  rendered 
against  the  bankrupt,  prior  to  his  discharge^  on  a  debt  proT- 
able  against  his  estate  in  bankruptcy,  cited  Fisher  v.  Keenan, 
1  Chicago  L.  J.  73;  In  re  Crawford,  8  Nat  Bankruptcy  Beg. 
698;  Drake  V.  Campbell,  S  East,  258. 

Bailbt,  p.  J.  On  the  .6th  day  of  May,  1878,  William" F. 
McLaughlin  brought  his  suit  in  assumpsit  in  the  Superior 
Court  of  Cook  county,  against  William  and  David  MacLaoh- 
Ian  and  Matthew  T.  Campbell,  upon  an  account  for  goods 
sold  and  delivered.  Personal  service  was  had  on  David  Mae- 
Lachlan,  May  6th,  and  on  the  other  two  defendants  May  7^ 
1878,  and  on  June  6«  1878,  the  defendants  failing  to  appear 
judgment  was  rendered  against  tbeni  by  default  for  $829.5S. 
and  costs.  On  the  same  day  an  execution  was  issued  on  said 
judgment,  to  the  sheriff  of  Cook  eounty,  which  was  afterward 
returned  wholly  unsatisfied.  On  tiie  6th  day  of  November, 
1882,  an  alias  execution  was  issued  on  said  judgment  to  said 
sheriff,  who  proceeded  to  levy  the  same  upon  the  goods  and 
chattels  of  the  defendants,  and  thereupon,  the  defendants,  on 
the  17th  day  of  November,  1882,  entered  their  appearance  in 
said  cause,  and  moved  the  court  to  stay,  and  set  aside  all  pro- 
ceedings under,  and  recall  said  last  mentioned  execution,  and 
to  enter  an  order  perpetually  staying  and  prohibiting  the  issu- 
ance of  any  further  execution  on  said  judgment. 

From  the  affidavits  and  exhibits  presented  to  the  court  on 
tlie  hearing  of  said  motion  it  appeared,  that  on  the  7th  day  of 
May,  1878,  the  defendants  filed  their  petition  in  bankruptcy 
in  tlie  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  and  that  in  the  schedules  of  indebted- 
ness filed  by  them  with  their  petition,  there  was  included  the 
indebtedness  to  the  plaintiflE^  upon  which  said  judgment  was 
rendered;  that  the  defendants  were  thereupon  duly  adjudi- 
cated bankrupts;  that  the  usual  warrant  was  issued  to  the 
marshal  of  said  district,  and  tliat  he  afterward  sent  to  the 
plaintiff,  and  the  other  creditors  of  the  defendants,  the  usual 
notice  of  tho  pendency  of  said  proceeilings  in  bankruptcy; 
that  on  the  6th  day  of  October,  1879,  £aid  defendants  and 
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each  of  them,  were  daly  discharged  by  said  District  Court  of 
the  United  States,  from  all  debts  and  daims  which,  bj  the  Be« 
vised  Statutes  of  theUDited  States  in  relation  to  bankruptcy, 
were  provable  against  their  estates,  and  which  existed  on  the 
7th  day  of  May,  1878.     • 

On  the  foregoing  facts,  the  superior  court  granted  said 
motion,  and  entered  an  order  recalling,  quashing  and  annull- 
ing said  alias  execution,  iind  setting  aside  all  proceedings 
thereunder,  and  perpetually  staying  and  prohibiting  all  fur- 
ther proceedings  on  said  judgment  The  plaintiff  duly  ex- 
tepted  to  said  decision,  and  now  assigns  the  same  for  error. 

It  will  be  observed  that  the  proceedings  in  bankruptcy  were 
instituted  after  the  commencement  of  the  suit  in  which  the 
judgment  in  question  Waa  recovered,  and  while  that  suit  was 
pending;  and  that  the  defendants,  on  being  adjudicated  bank- 
rupts, failed  to  appear  and  ask  to  ha^re  the  proceedings  in  said 
Suit  staved,  to  await  the  determiniktion  of  the  court  of  bank* 
ruptcy,  on  the  question  of  their  discharge,  as  they  might  have 
done  under  the  provisions  of  section  5,106  of  the  Revised 
Statutes  of  the  United  States,  but  allowed  judgment  in  said 
suit  to  go  against  them  by  default.  No  attempt  is  made  to 
excuse  their  faihire  to  apply  for  a  stay  of  proceedings,  or  to 
show  that  they  were  prevented  from  applying  by  either  acci- 
dent, mistake  or  fraud.  The  question  is,  whether,  under 
these  circumstances,  their  discharge,  subsequently  obtained, 
ia  to  be  held  to  operate  as  a  release  of  said  judgment. 

We  are  referred  by  counsel  to  numerous  cases  in  which  this 
question  has  been  discussed  by  various  courts,  and  in  some  of 
which,  courts  of  the  highest  respectability  have  announced  di- 
rectly opposite  conci  usions.  We  are  happily  relieved,  however, 
from  the  necessity  of  reviewing  the  authorities  cited  by  a  very 
recent  decision  of  the  Supreme  Court  of  this  State,  in  a  case  in 
which  the  facts  in  all  material  respects  are  ''on  all  fours"  with 
those  presented  by  the  present  record.  In  Boynton  v.  Ball, 
105  111.  627,  decide<i  by  the  Supreme  Court  on  the  28tU 
day  of  March  last.  Ball  brought  a  suit  in  debt  against  Boyn- 
ton on  a  money  decree  recovered  several  years  previously  in  ' 
Hr  suit  in  ishanoery,  and  Boynton  appeai*ed  and  filed  the 


634  Appellate  Coubts  of  Illinoib. 

McLaughlin  v.  MacLachlan. 

general  isene.  Snbseqaently  and  while  said  sait  in  debt 
was  pending,  Boynton  was  adjudicated  a  bankrupt,  but  took 
no  steps  to  have  the  proceedings  in  said  suit  stayed  to 
await  the  determination  of  the  court  of  bankruptcy,  on  the 
question  of  his  discharge.  While  the  bankruptcy  proceed- 
ings were  pending,  the  suit  was  tried  and  a  judgment  ren- 
dered in  favor  of  Ball  for  the  amount  of  tlie  decree  and 
costs.  Boynton,  having  afterward  obtained  his  discharge, 
iiled  his  motion  for  a  perpetual  stay  of  proceedings  on  the 
judgment,  which  motion  was  denied  by  the  circuit  court, 
and  on  appeal  to  the  appellate  court,  the  decision  of  the 
circuit  court  was  affirmed.  The  Supreme  Court,  in  affirming 
the  decision  of  the  appellate  court,  hold,  after  full  considera- 
tion of  all  the  authorities,  that  it  is  the  duty  of  a  defendant 
duly  served  with  process,  who,  pending  the  action  is  adjudi- 
cated a  bankrupt,  if  he  would  avail  himself  of  his  bankruptcy, 
as  a  defense  to  the  suit,  to  make  application  for  a  stay  of  pro- 
ceedings, as  provided  in  the  Bankrupt  Act;  and  that  if  he  neg- 
lects so  to  do,  and  a  judgment  is  rendered  against  him,  he  can 
not  afterward,  when  he  has  obtained  his  discharge,  base  upon 
it  tlie  right  to  enjoin  such  judgment,  but  the  judgment  will 
merge  the  original  cause  of  action,  and  become  a  new  debt  not 
provable  against  the  bankrupt's  estate,  and  wholly  unaffected 
by  the  discharge. 

In  the  opinion  the  court  say  r  **  What  right  has  Boynton  to 
complain  that  judgment  was  rendered  against  hirht  He  was 
served  with  process,  and  appeared  and  pleaded  to  the  action. 
He  knew  the  action  was  pending  when  he  was  adjudged  a  bank- 
rupt, and  he  knew  that  he  could  obtain  a  stay  of  proceedings 
by  entering  a  motion  for  that  purpose,  until  he  could  obtain  a 
discharge,  and  plead  it  in  bar  of  the  action,  and  yet  he  made 
no  effort  whatever  to  procure  a  stay,  but  on  the  other  hand  vol- 
untarily submitted  to  a  trial.  It  was  his  own  negligence 
which  led  to  the  judgment  which  he  now  seeks  by  motion  to 
avoid.  A  motion  for  relief  as  against  a  judgment  of  this  char- 
acter, may  be  treated  as  an  equitable  proceeding,  and  it  is  a 
well-established  rule,  that  a  party  who  fails  to  make  a  defense  at 
law,  shall  not  be  permitted  to  come  into  equity  and  have  such 
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defense  allowed  nnless  he  can  show  that  ho  was  prevented  bj 
accident,  mistake  or  fraud,  which  is  not  pretended  in  this 
case.  *  *  *  *  The  circuit  court  could  do  nothing  less 
than  proceed  with  the  case  to  final  judgment,  and  as  the  judg- 
ment is  to  be  regarded  as  the  joint  act  of  Boynton,  who,  of  his 
own  choice,  allowed  it  to  be  rendered,  and  of  the  plaintiff  upon 
whose  motion  it  was  rendered,  the  rights  of  these  two  parties 
must  be  regarded  as  finally  settled  by  the  judgment.  We  are 
not  aware  of  any  case  that  holds,  that  where  a  defense  might 
have  been  made  to  a  pending  cause  of  action,  but  was  not  set  up 
solely  through  the  negligence  of  a  defendant,  that  such  defend- 
ant may  afterward  interpose  the  same  defense  to  the  judg- 
ment which  has  been  rendered  against  him." 

The  foregoing  decision  is  necessarily  conclusive  of  this  case. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  Letenbergeb 

James  K.  Paul.  JL^l 

1.  Malicious  PROSsounoK—MoTiVE. — In  an  action  for  maliciouB  pros- 
ecntion,  the  motive  of  the  defendant  in  instituting  the  prosecution  is  im* 
material,  if  there  was  probable  cause  for  making:  the  arrest.  Eyen  if  he 
was  actuated  by  feelings  of  revenge  or  hatred  and  there  was  probable  cause, 
he  would  not  be  liable. 

2.  Instbuctions. — ^An  instruction  that  the  prosecution  of  a  person 
criminally,  with  any  other  motive  than  that  of  bringing  a  guilty  person  to 
justice,  is  a  malicious  prosecution,  is  erroneous. 

3.  Probablb  oausb. — Probable  cause  is  such  a  state  of  facts  in  the  mind 
of  the  prosecutor  as  would  lead  a  person  of  ordinary  caution  and  prudence 
to  believe  or  entertain  an  honest  and  strong  suspicion  that  the  person  ac- 
cused is  guilty. 

4.  brsTBUonONS. — ^Upon  a  vital  point  in  a  case,  instructions  should  not 
be  in  conflict  with  each  other,  as  it  can  not  be  known  which  instruction  the 
jury  will  follow* 

Appeal  from  the  Superior  Oourt  of  Oook  county  ;  the 
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Hon.  Hollin  S.  Williamson,  Judge,  presiding.     Opinion  filed 
April  24,  1883. 

Mr.  H.  C.  Bennett,  Mr.  F.  S.  Moffett  and  Mr.  Bobert 
Hkrybt,  for  appellant;  tliat  tbe  harden  of  proof  is  on  the 
plaintiff  to  show  that  the  defendant  acted  malicionslj  and 
without  probable  cause,  cited  Palmer  v.  Richardson,  70  111. 
544;  Calef  v.  Thomas,  81  111.  487. 

As  to  probable  cause:  Richey  v.  McBean,  17  111.  65;  Ross 
v.  Innis,  35  111.  505;  Collins  v.  Hayte,  50  111.  353;  Harphain 
▼.  Whitney,  77  111.  32;  Mitchison  r.  Cross,  58  III.  366;  An- 
derson r.  Friend,  85  III.  135. 

As  to  the  admission  of  evidence  of  character:  Brown  t, 
£lmith,  83  III.  291;  Home  v.  Sullivan,  83  111.  30. 

If  there  was  probable  cause,  it  matters  not  what  the  motive 
was:  Rosa  v.  Innis,  35  III.  487;  Barrett  v.  Spaids,  70  IlL 
40S;  HarpUam  v.  Whitney,  77  III.  32-603. 

As  to  damac^es:  Foote  v.  Nichols,  28  IlL  486;  Hawk  ▼. 
Ridgway,  33  111.  475. 

Messrs.  Qaioo  &  Tuthill,  Mr.  £.  B.  MoClanahak  and 
Mr.  H.  D.  Paul,  for  appellee;  as  to  malicious  prosecution, 
cited  Erug  v.  Ward,  77  111.  608;  Stevens  y.  Midland  C.  R. 
R.  C0..26  Law  &  E.  R  410. 

Wilson,  J.  This  was  an  action  on  the  case  for  an  alleged 
mulioions  prosecution,  brought  by  appellee  against  appellant, 
in  the  Superior  Court  of  Cook  county.  Tiiere  was  a  jury 
trial,  resulting  in  a  verdict  of  guilty,  with  damages  assessed 
at  15,000  for  which  sum  the  plaintiff  had  judgment,  and  the 
defendant  brings  the  case  to  tliis  court  by  appeal. 

It  is  unnecessary  to  rehearse  the  evidence  in  detalL  It  ap- 
pears that  appellee  was  arrested  on  a  warrant  issued  by  a  jus- 
tice of  tlio  peace  on  complaint  of  appellant,  charging  him 
with  embezzlement  in  failing  to  pay  over  certain  insurance 
premiums  collected  by  him  on  life  policies,  issued  by  the  Mu- 
tual Benefit  Life  Insurance  Company  of  Newark,  N.  J.,  of 
which  appellant  was  State  agent  for  Illinois.    Appellee  gave 
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bond  for  bis  appearance  before  the  jnBtice,  and  the  case  was 
continued  and  subsequently  dismissed  without  trial,  and  the 
present  suit  was  thereafter  instituted. 

The  principal  ground  relied  upon  by  way  of  defense,  on  the 
trial  in  the  court  below,  was  the  existence  of  probable  cause 
for  the  arrest,  and  the  evidence  was  mainly  directed  to  that 
question.  Among  the  instructions  given  to  the  jury  was  one 
by  tlie  court  on  its  own  motion,  which  was  as  follows  :  "  Tire 
jury  are  instructed  that  the  prosecution  of  a  person  criminally, 
with  any  other  motive  than  of  bringing  a  guilty  person  to 
justice,  is  a  malicious  prosecution." 

This  instruction  was  erroneous  and  improper,  and  was  cal- 
culated to  mislead  the  jury.  It  is  immaterial  what  appel- 
lant's motives  were  in  instituting  the  prosecution,  if  there 
was  probable  cause  for  making  the  arrest.  Even  if  he  was 
actuated  by  feelings  of  revenge  or  hatred,  and  there  was  prob- 
able cause  for  the  arrest,  he  would  not  be  liable  for  a  mali- 
cious prosecution.  Probable  cause  is  defined  to  be  such  a  state 
of  facts  in  the  mind  of  the  prosecutor,  as  would  lead  a  person 
of  ordinary  caution  and  prudence  to  believe  or  entertain  an 
honest  and  stronpr  suspicion  that  the  person  accused  is  guilty; 
and  where  probable  cause  exists  it  is  a  defense  to  the  action. 
Harpham  v.  Whitney,  77  111.  82.  In  Ross  v.  Innis,  26  111. 
259,  it  is  said:  ^^  If  probable  cause  for  the  arrest  exists,  mal- 
ice on  the  part  of  the  prosecutor  can  not  be  considered — ^it 
weighs  nothing.''  To  the  same  effect  is  Barrett  v.  Spaids,  70 
111.  409. 

It  is  urged  that  the  vice  in  the  instruction  is  cured  by  other 
instructions  given  in  the  case,  and  that  the  jury  therefore 
eould  not  have  been  misled  by  it.  We  have  examined  with 
care  all  the  instructions  given  on  part  of  the  plaintiff,  and 
fail  to  find  any  which  cover  the  precise  point  covered  by  the 
instruction  complained  of.  It  is  stated  in  several  of  the  in- 
structions th^t-the  absence  of  probable  cause  is  a  necessary 
condition  to  the  maintenance  of  the  actiqn,  but  in  none  of 
them  is  it  declared  that  the  motives  of  the  prosecutor  are  im- 
material, if  probable  cause  exists  for  the  arrest.  But  were  it 
otherwise,  and  had  the  rule  been  properly  stated  in  other  in- 
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Btrnctions,  it  would  not  care  the  evil.  This  instraction,  com- 
iDg  as  it  did,  from  the  conrt  on  its  own  motion,  directed  in  a 
few  plain  words,  sharply  to  a  single  point,  it  is  fair  to  presume 
would  make  a  greater  and  more  lasting  impression  on  the 
minds  of  the  jury  than  wonld  the  others,  and  that  the  jury 
wonld  act  upon  and  be  guided  by  it  rather  than  by  what  was 
said  in  other  instructions.  Upon  a  vital  point  in  a  case,  the 
iustrnctions  should  not  be  in  conflict  with  each  other,  aa  it 
can  not  be  known  which  instruction  the  jury  will  follow. 

We  are  referred  by  appellee's  counsel  to  a  remark  found  in 
the  opinion  of  the  Supreme  Conrt  in  the  case  of  £rug  v. 
Ward,  77  III.  608,  where  it  is  said  '^  the  prosecution  of  a  per- 
son with  any  other  motive  than  that  of  bringing  a  guilty 
party  to  justice,  is  a  malicious  prosecution  in  law." 

We  can  not  suppose  that  the  language  of  the  learned  judge 
who  wrote  the  opinion,  was  intended  as  stating  all  the  ele- 
ments necessary  to  constitute  a  right  of  recovery  in  an  action  for 
malicious  prosecution,  for  by  all  the  authorities  proof  of  want 
of  probable  cause  is  an  indispensable  condition  to  such  right 
of  recovery.  Soth  malice  and  want  of  probable  cause  must 
be  shown.  Standing  by  itself,  the  dictufn  quoted  would 
make  a  party  liable  to  a  suit  for  malicious  prosecution,  though 
there  was  probable  cause  for  making  the  ai*rest  In  so  far  as 
the  Remark  is  descriptive  of  the  motive,,  it  is  sufficiently  ac* 
curate;  but  as  a  definition  of  what  constitutes  a  malicious 
prosecution,  we  submit,  with  deference,  that  it  is  defective. 
And  it  will  be  found  on  examining  the  case  cited  by  the  Su- 
preme Court  in  its  support  ( 26  L.  &  Eq.  R  410),  that  the 
court  was  there  considering  what  is  to  be  deemed  a  malicious 
motive,  and  not  what  is  required  to  make  out  a  charge  of  ma- 
licious prosecution. 

We  are  of  opinion  that  tor  the  error  contained  in  tliis  in- 
struction, the  judgment  ought  to  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 
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1.     AcCEPTAKCB  of  BENBFTCTAL  SBRVI0B6 — WhBN    PARTY  18  LIABLE 

FOR  SAME. — The  mere  acceptance  of  beneficial  services  rendered  by  another 
without  the  request  of  the  party  to  be  chared  and  without  any  subsequent 
promise  to  pay  for  the  same,  creates  no  obliffation  to  pay,  even  thoagrh  the 
services  rendered  be  beneficial  to  the  person  aooeptingr  them.  To  create  a 
liability  there  must  be  either  a  previous  request  or  a  subsequent  promise,  ex- 
press or  implied. 

2.  Question  of  fact  for  the  jurt. — Whether  the  circumstancee  in 
a  case  are  sufficient  to  warrant  the  inference  of  an  implied  promise,  is  a 

question  of  fact  for  the  jury  to  determine  from  the  evidence. 

* 

Appeal  from  the  Saperior  Court  of  Cook  coanty;  the  Hon. 
Elliott  Ai^tuont,  Judge,  presiding.  Opinion  filed  April 
24,  1883. 

Mr.  Jesse  Cox,  Jr.,  for  appellant;  that  a  verdict  clearly 
against  the  weight  of  evidence  will  be  set  aside,  cited  T.  W.  & 
W.  R'y  Co.  V.  Moorfi,  77  111.  217;  Belden  v.  Innis,  84  111. 
78;  Dinet  v.  Reilly,  2  Bradwell,  316. 

A  hypothetical  question  embracing  a  supposition  of  facts 
of  which' no  evidence  had  been  given,  is  erroneous:  Thayer  v. 
Davis,  88  Vt  163;  Spear  v.  Richardson,  37  K  H.  23;  Wright 
V.  Hardy,  22  Wis.  348. 

Voluntary  services  done  without  the  privity  or  consent  of 
the  defendant,  however  beneficial  to  him,  afibrd  no  ground  of 
action:  Bartholomew  v.  Jackson,  20  Johnston  (N.  Y.),  28; 
Mumford  v.  Brown,  6  Co  wen,  476;  Campbell  v.  Day,  90  111. 
368. 

Whether,  under  the  circumstances  in  the  case,  there  was 
any  obligation  to  pay  arising  from  the  acts  of  the  party  to  be 
charged,  is  a  question  of  fact  for  the  jury:  Wilson  v.  Ed- 
munds, 24  N.  H.  646;  Oatfield  v.  Waring,  14  Johnston  (N. 
Y.),  188:  Baker  v.  Keen,  2  Starkie  K.  501;  Parsons  on  Con- 
tracts, 446. 
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Mefisrs.  Bonkbv,  Fat  &  Gbiogs,  for  appellee;  that  error  in 
the  aasamption  of  hypothetical  questions  does  not  make  die 
interrogatory  objectionable,  if  it  is  within  the  possible  or 
probable  range  of  the  evidence:  Filer  v.  N.  Y.  0.  R  R  Co. 
49  N.  Y.  42;  Harnett  v.  Garvej,  66  N-  Y.  641. 

As  to  evidence:  Addems  v.  Saver,  89  III  485;  Schmidt  t. 
Sinnott,  103  III.  163. 

A  judgment  should  not  be  disturbed  when  there  is  evidence 
to  sustain  the  verdict:  Addems  v.  Snver,  89  111.  482;  Conn. 
Mnt.  Life  Ins.  Co.  v.*Ellis,  89  111.  616;  C.  B.  &  Q.  R  R  Co. 
V.  Lee,  87  111.  454;  Lewis  v.  Lewis,  92  111.  240. 

Wilson,  J.  This  was  an  action  of  assumpsit  brought  by  ap- 
pellee against  appellant,  to  recover  for  services  alleged  to  have 
l)een  rendered  by  him  for  the  latter  in  and  about  the  collec- 
tion of  a  claim  held  by  appellant  against  Vane,  Calvert  &  Co., 
of  St.  Louis. 

One  of  the  principal  matters  in  controversy  on  the  trial 
was  as  to  whether  the  services  for  which  the  suit  was  brought, 
were  rendered  at  the  request  of  the  del'endant,  or  whetlier 
they  were  volunteered  by  the  plaintiff  through  friendship  for 
appellee,  and  without  expecting  compensation  therefor.  It  was 
claimed  by  the  plaintiff  that  he  was  employed  by  the  defend- 
ant to  assist  him  in  the  collection  of  a  demand  which  the  lat- 
ter had  against  Yane  &  Co.,  with  the  assurance  that  if  suc- 
cessful, defendant  would  pay  him  well  for  liis  services;  that 
he  accordingly  rendered  such  assistance,  and  defendant  there- 
by recovered  some  $8,000. 

On  the  other  hand,  it  was  claimed  by  the  defendant  that 
plaintiff's  services  were  trifling  in  amount,  and  were  wholly 
voluntary,  being  rendered  as  a  mere  matter  of  friendship,  and 
without  any  expectation  on  plaintiff's  part  of  malcing  any 
charge  or  receiving  any  compensation  therefor,  and  that  de- 
fendant never  promised  to  pay  for  the  same. 

Evidence  was  given  by  the  parties  tending  to  support  their 
respective  theories.  The  jury  found  for  the  plaintiff  $400^ 
tor  which  sum  lie  had  judgment. 

Among  other  instructions  the  court  gave  the  followingi  at 
the  instance  of  the  plaintiff: 
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8.  "  The  jury  are  further  instructed  that  if  they  believe  from 
tlie  evidence  that  the  plaintiff  performed  services  tor  the  de- 
fendant in  the  collection  of  his  claim  against  Allen  Yane,  and 
that  the  defendant  requested  or  accepted  sucii  services,  and 
that  the  said  services  were  of  benefit  to  defendant;  then  they 
are  instructed  that  there  is  an  implied  contract  and  obligation 
to  pay  for  such  services,  such  sum  as  the  jury  believe,  from 
all  the  evidence  in  the  case,  such  services  were  reasonably 
worth."  To  the  giving  of  which  instruction  the  defendant 
duly  excepted. 

The  mere  acceptance  of  beneficial  services  rendered  by  an- 
other without  the  request  of  the  party  to  be  charged  and  with- 
out any  subsequent  promise  to  p-iv  for  the  same,  creates  no 
obligation  to  pay,  even  though  the  services  rendered  be  bene- 
ficial to  the  person  accepting  them.  There  must  be  either  a 
previous  request,  or  a  subsequent  promise,  express  or  implied, 
to  create  a  liability.  This  principle  is  elementary  and  does 
not  need  the  citation  of  authorities  for  its  support  If  tlie 
rule  were  otherwise,  it  would  follow  that  the  rescuing  of  a 
person  from  a  burning  building,  from  drowning,  or  from  im- 
pending  danger  by  a  runaway  team,  would  create  a  cause  of 
action  in  favor  of  the  person  voluntarily  rendering  such  serv-, 
ica  This  instruction  makes  the  basis  of  liability,  the  mere 
acceptance  of  services,  if  beneficial  in  their  character,  with- 
out any  previous  request  or  subsequent  promise  to  pay  for  the 
same. 

The  case  of  DeWolf  v.  The  City  of  Chicago,  26  111.  443,  is 
cited  as  announcing  adifferent  doctrine  from  that  just  stated,  or 
rather  as  constituting  an  exception  to  it.  An  examination  of 
that  case,  however,  will  show  that  so  far  from  being  opposed  to 
or  constituting  an  exception,  it  is  in  confirmation  of  the  general 
rule  stated.  DeWolf,  acting  as  a  justice  of  the  peace,  had 
tried  suits  brought  by  the  city  before  him  to  recover  certain 
fines.  The  fines,  together  with  his  fees  when  collected,  were 
paid  into  the  city  treasury,  and  he  brought  suit  against  the 
city  to  recover  the  amount  of  his  fees  as  for  money  had  and 
received.  The  Supreme  Court,  reversing  the  judgment  of 
the  court  below,  where  the  plaintiff  failed  to  recover,  held  that 
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there  was  saffieient  evidence  in  the  case  to  show  an   implied 
request,  it  appearing  that  the  mayor,  who  was  the  head  of  the 
corporation,  the  comptroller,  the  police   clerk  and   the  ci^ 
attorney  were  present  and  prosecuted  on  behalf  of  the  city. 
Al though  there  is  a  dictum  of  Judge  Breese,  who  wrote   the 
opinion  to  the  effect,  that  if  one  sees  another  doing  work  for 
him,  beneficial  in  its  nature,  and  does  not  interfere  to  prevent 
it,  the  work  being  necessary  and  useful,  and  appropriates  the 
work  to  his  own  use,  he  might  be  liable,  on  an  implied  promise 
to  pay  the  value  of  the  work,  the  decision  is  placed  expressly 
on   the  ground   that    the   evidence  was   sufficient  to  show 
that  the  plaintiff  *s  labor  was  done  on  request. 
•  But  even  testing  the  instruction  complained  of  by  the  dic- 
tum of  Judge  Breese,  it  fails  to  embody  the  necessary  elements 
therein  required,  the  only  hypothesis  stated  being  the  accept- 
ance of  beneficial  services.    Moreover,  the  instruction  is  fanlty 
in   defining   what   circumstances    are   sufficient   to   warrant 
the  inference  of  an  implied  promise.     Tliis  was  a  question  of 
fact  for  the  jury  to  l)e  determined  from  all  the  facts  and  cir- 
cumstances in  evidence  on  that  subject     But  the  court   told 
the    jury   that   the   mere  acceptance  of  beneficial   services 
created  an   implied  contract   and  obligation   to  pay.     JfTon 
co7istat  that  the  services  were  rendered  gratuitously,  and  with- 
out any  expectation  that  they  were  to  be  paid   for,   and   that 
the  jury  might  have  so  found,  if  they  had   been   properly  in- 
structed.    Whether  the   seeing    services    rendered   withont 
making  any  objection,  or  interfering  to  forbid  it,  renders  the 
party  appropriating  it  liable  or  not  depends  upon  the  circnm- 
stances  of  each  case,  and  whether  the  circumstances  are  or  are 
not  sufficient  to  justify  the  inference  of  an  implied  contract,  is 
a  fact  to  be  determined   by   tlie  jury.     Campbell  v.  Day,  90 
111.  363. 

Being  of  opinion  that  the  third  instruction  was  calculated 
to  mislead  the  jury,  the  giving  it  was  error,  for  which  the 
judgment  must  be  reversed,  and  the  cause  be  remanded  for  a 
new  triaL 

Reversed  and  remanded. 
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Chicago    and    Northwestern  Railway  Company 

Jeremiah  Carroll. 

Nboliosncb — Instructions. — An  instrucdon  which  attempts  to  define 
the  character  and  docrree  of  negligence  which  would  authorize  a  recovery  for 
an  ixgury,  but  which  omits  the  essential  qualification  that  the  negligence 
upon  which  a  recovery  must  be  based,  is  such  as  contributed  to  the  ugury 
and  such  alone,  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  preeiding.  Opinion  filed  April  24, 
1883. 

Mr.  B,  C.  Cook,  for  appellant;  that  the  testimony  in  the 
cAse  does  not  tend  to  prove  the  cause  of  action  set  out  in  the 
declaration,  cited  C.  &  N.  W.  Wj  Co.  v.  Carroll,  6  Brad- 
well,  201. 

As  to  variance:  1  Chitty  on  Pleading,  7th  Am.  Ed.  427; 
City  of  Bloomington  v.  Goodrich,  88  111.  658;  C.  ifc  N.  W. 
R'y  Co.  V.  Scheuring,  4  Brad  well,  540;  Gavin  v.  City  of 
Chicago,  97  111.  66;  T.  W.  &  W.  K.  R  Co.  v.  Morgan,  72  111. 
155;  I.  C.  R.  R.  Co.  v.  McKee,  43  111.  121;  T.  W.  &  W.  R'y 
Co.  V.  Beggs,  85  111.  81;  T.  W.  &  W.  R'y  Co.  v.  Foes,  88  111. 
551;  Camp  Point  M'f'g  Co.  v.  Ballon,  71  HI.  419;  Spring- 
field City  R'y  Co.  v.  DeCamp,  11  Brad  well,  478;  City  of 
Joliet  V.  Henry,  II  Bradwell,  154;  Mayor  v.  Humphries,  1 
Carrand  Payne,  251;  M.  H.  &  O.  R.  Co.  v.  Marcote,  41 
Mich.  433. 

The  proof  fails  to  show  a  liability:  Quinn  v.  I.  C.  R  R. 
Co.  51  111.  498;  Willis  v.  L.  I.  R  R  Co.  32  Bar.  399;  R  R 
L  &  St.  L.  R  R  Co.  V.  Coultas,  67  111.  400;  Camden  ife  At- 
Ian  tic  R  R  Co.  v.  Hoosey,  15  Cent.  L.  J.  154;  Goldstein  v. 
C.  M.  &  St  P.  R'y  Co.  46  Wis.  406;  C.  B.  &  Q.  R  R  Co.  v. 
Randolph,  63  111.  510. 

Instructions  should  be  based  npon  the  evidence:  Worden 
V.  Salter,  90  111.  163;  American  v.  Rirapert,  75  III.  229;  Hite 
V.  Biandford,  45  111.  9;  McNair  v.  White,  46  111.  211;  Has- 
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Bett  V.  Johnson,  18  111.  68;  Bradley  v.  Parks,  83  111.  1  '>9; 
Badger  v.  Batavia  M'f 'g  Co.  70  III.  302;  Strane  v.  Minzes- 
hcimer,  78  IlL  492;  Ind.  &  St  L.  R.  R  Co.  v.  Miller,  71  III. 
464;  South  Evanston  v.  Lynch,  1  Bradwell,  64;  Andreas  v. 
Ketcham,  77  111.  377. 

As  to  the  rule  of  comparative  negligence:  C.  B.  &  Q.  R. 
R  Co.  V.  Harwood,  80  111.  91;  I.  C.  R  EL  Co.  v.  Benton,  69 
111.  176;  Cushman  v.  Cogswell,  86  IlL  66;  City  of  Joliet  v. 
Seward,  86  HI.  402;  Wabash  R'y  Co.  v.  Henks,  91  Bl  406; 
C.  B.  &  Q.  R  R  Co.  V.  Johnson,  103  111.  512;  C.  &  K  W. 
R'y  Co.  Y.  Thorson,  11  Brad  well,  635;  Goldstein  v.  C.  M.  & 
S.  P.  Ry  Co.  46  Wis.  406. 

Messrs.  Htkes,  Enolish  &  Dtjnkb,  for  appellee;  as  to  neg- 
ligence, cited  C.  &  N.  W.  R'y  Co.  v.  Carroll,  ^  Bradwell,  20S. 

It  is  not  negligence  in  law  for  a  passenger  to  follow  the  di- 
rection given  by  a  servant  of  the  contpany  to  pass  from  one 
car  to  another  while  the  train  is  in  motion,  in  order  to  get  a 
seat:  Mclntyre  v.  K  Y.  Cent  R  R  Co.  38  N.  T.  260;  Penn. 
R  R  Co.  V.  McCloskey,  23  Penn.;  Carroll  v.  K  T.  Co.  1 
Dner,  579;  Willis  v.  L.  I.  R  R  Co.  32  Bar.  407;  Same,  34 
N.  Y.   670;  Colegrove  v.  H.  &  K.  H.  R  R  Co.  6  Dner,  415. 

Courts  condemn  the  violent  and  dangerous  method  of  mak- 
ing a  flying  switch:  Chicago,  etc  R  R  Co.  v.  Dignan,  56 
111.487;  Haley  V.N.  Y.  etc  7  Hun,  84;  Hay  v.  Penn.  R 
R  Co.  65  Penn.  269;  I.  C.  R  R  Co.  v.  Baches,  66  111.  379; 
111.  etc.  R  R  Co.  V.  Hammer,  72  Dl.  347. 

Bailey,  P.  J.  A  former  judgment  in  this  case  in  favor  of 
Carroll,  the  plaintiflF,  was  reversed  at  the  October  term,  1879, 
of  this  court,  and  the  cause  was  remanded  for  a  new  trial.  C. 
&  N.  W.  R'y  Co.  V.  Carroll,  5  Bradwell,  201.  Another  trial 
has  now  been  had  before  the  court  below  and  a  jury,  resulting 
in  a  judgment  in  favor  of  the  plaintiff  for  $7,000  and  costs, 
from  which  judgment  the  defendant  has  appealed  to  this 
court. 

The  evidence  in  the  present  recor  I  is,  in  all  its  essential 
features,  substantially  identical  with  that  before  us  on  the 
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former  appeal,  and  as  the  facts  are  fallj  stated  in  the  opinion 
then  filed,  it  will  be  nnnecessarj  to  repeat  them  b^re.  The 
first  instruction  given  to  the  jury  at  the  instance  of  the  plaint- 
iff was  as  follows: 

^^  The  coart  instrncts  the  jury,  that  while  a  person  is  bound 
to  use  reasonable  care  to  avoid  injury,  yet  he  is  not  held  to 
the  highest  degree  of  care  and  prudence  of  which  the  human 
mind  is  capable;  and  to  authorize  a  recovery  for  an  injury,  he 
need  not  be  wholly  free  from  negligence,  provided  his  negli- 
gence is  but  slight,  and  the  other  party  be  guilty  of  negli- 
gence which  is  gross  in  comparison  with  such  slight  negli* 
gence." 

This  instrnction  failed  to  limit  the  jnry  to  the  consideration 
of  contributory  negligence.  The  declaration  charges  the  de- 
fendant with  negligence  in  failing  to  provide  BufiUcient  cars 
for  the  accommodation  of  all  its  passengers  from  Chicago  to 
Calvary  Station,  and  the  evidence  tends  to  show  that  from 
Chicago  to  Rose  Hill  the  accommodations  furnished  were  in- 
sufiiclent,  and  that  the  cars  were  very  much  crowded,  so  that 
when  the  plaintiff  got  onto  the  train  at  Chicago,  it  was  \qtj 
difiicult,  if  not  impossible,  for  him  to  find  even  standing  room 
in  the  cars.  At  Rose  Hill,  however,  a  large  number  of  pas- 
sengers left  the  train,  and  the  condition  of  things  was  there- 
by very  essentially  changed  before  the  plaintifi^  received  his 
injnry.  However  much,  then,  the  de'fendant  may  have  been 
chargeable  with  negligence  before  arriving  at  that  station, 
snch  neo:ligence  was  wholly  immaterial,  except  so  far  as  it 
was  continued  down  to  the  time  of  the  plaintiff's  injury,  and 
actually  contributed  to  such  injnry.  The  instruction  attempts 
to  define  the  character  and  degree  of  negligence  which  would 
anthorize  a  recovery  for  an  injnry,  but  omits  the  essential 
qualification  that  the  negligence  upon  which  a  recovery  must 
be  Imsed,  is  such  as  contributed  to  the  injury,  and  such  alone. 

As  the  evidence  tended  to  prove  conduct  on  the  part  of 
the  defendant  which  the  jnry  may  have  regarded  as  negli- 
gent, but  which,  from  the  nature  of  the  case,  could  not  have 
contributed  to  the  injury  of  which  the  plaintiff  complains, 
said  instruction  bad  a  manifest  tendency  to  mislead  the  jury, 
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and  we  find  no  other  instruction  given  by  which  said  error 
can  be  said  to  have  been  corrected. 

Variona  other  questions  are  raised  by  counsel  which  we  do 
not  deem  it  necessary  to  consider,  but  for  the  error  in  the  in- 
struction above  recited,  the  judgment  wUl  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Theodobe  W.  Babhtdt 

V. 

Caroline  H.  Clare. 

1.  Afftrkakcib  of  contract— Coksidebatiok.— a  party  can  not, 
while  affirming  a  contract  of  sale,  repudiate  the  oonsideration  which  formed 
an  integral  part  of  the  contract  and  recover  another  and  different  consider- 
ation. A  party  to  a  contract  can  not  affirm  it  in  part  and  avoid  it  as  to  the 
residue. 

2.  Affirmancb. — ^That  a  party  to  a  deed  did  not  know  the  contents  of  the 
deed  at  the  time  of  executing  it,  is  wholly  immaterial,  if  afterward  with  full 
knowledge  of  its  contents,  he  adopts  it  and  seeks  to  avail  himself  of  any 
rights  under  it.  If  he  affirms  and  relies  upon  the  contract,  he  most  take  it 
cum  onere  subject  to  all  its  terms  and  conditions. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogers,  Judge,  presiding.  Opinion  filed  April  24, 
1883. 

This  was  an  action  of  assumpsit  brought  by  appellee  against 
appellant  to  recover,  as  is  claimed,  her  share  of  the  consider- 
ation for  the  conveyance  of  land  to  appellant,  in  April,  1877. 
The  declaration  contains  the  common  counts  only,  to  wliich 
the  general  issue  was  pleaded.  The  case  was  tried  by  the  court 
without  a  jury,  and  resulted  in  a  judgment  for  the  plaintilf 
for  $325. 

The  evidence  disclosed  substantially  the  following  facts: 
Appellee  and  her  two  sisters  were  the  owners  of  an  undivided 
one  half  of  eight  acres  of  land  lying  near  Memphis,  Tennesseei 
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each  being  the  owner  of  one  third  of  said  lialf,  or  one  sixth  of 
the  wliole,  subject  to  tlie  interest  therein  of  James  Clark,  their 
father,  as  tenant  by  the  curtesy  of  a  former  wife.  In  April, 
1877,  Clark,  being  indebted  in  the  sum  of  about  $2,700,  to  the 
firm  of  T.  W.  Barhydt  &  Co.  of  wliich  firm  appellant  was  the 
senior  member,  arranged  with  the  Krm  to  allow  him  a  credit 
of  $650  on  liis  iridebtedness,  in  consideration  of  his  procuring 
a  conveyance  to  appellant  of  said  one  half  interest  in  the  land. 
In  pursnance  of  this  arrangement,  Clark  prepared  a  warranty 
deed,  which  was  duly  executed  and  acknowledged  by  himself 
and  wife,  and  also  by  appellee  and  one  of  her  sisters,  and  was 
by  Clark  delivered  to  appellant,  and  Clark  was  credited  on  his 
indebtedness  to  the  firm,  in  the  sum  of  $650  as  agreed..  The 
other  sister  being  a  minor,  Clark  was  to  procure,  at  his  own 
cost,  a  conveyance  of  her  one  third  interest  by  proper  proceed- 
ings in  the  courts  of  Tennessee. . 

Appellee  testified  that  at  the  time  she  signed  the  deed  she 
Avas  ignorant  of  its  contents,  but  she  also  testified  that  she 
learned  during  the  summer  after  making  it,  that  she  had  con- 
veyed her  interest  as  above  stated.  Appellee's  father  died 
about  a  year  subsequent  to  the  execution  of  the  deed,  and  it 
appeared  that  appellee,  though  frequently  visiting  at  the  house 
of  appellant  after  she  had  learned  of  the  conveyance  as  afore- 
said, never  asserted  any  claim  to  the  consideration  money 
until  she  commenced  the  present  suit,  a  few  weeks  before  the 
expiration  of  five  years  from  the  date  of  the  deed. 

Mr.  E.  A.  Otis,  for  appellant;  that  where  a  grantee  in  a 
conveyance  is  entirely  innocent  and  acts  in  absolute  good 
faith,  he  will  be  protected,  and  will  hold  the  property,  even 
though  the  grantor  is  induced  to  make  the  conveyance  by  the 
fraud  and  false  representations  of  a  third  person,  cited  Corap- 
ton  V.  Bunker  Hill  Bank,  96  111.  301 ;  Spurgin  v.  Traub,  65 
III.  170;  Marston  v.  Brittenhani,  76  111.  611;  White  v. 
Groves,  107  Mass.  325;  Somes  v.  Brewer,  2  Pick.  184;  An- 
derson V.  Warne,  71  111.  20;  Strong  v.  Linnington,  8  Brad- 
well,  436. 

Where  one  of  two  persons  must  sufier  loss,  he  who  by  his 
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negligent  oondact  made  it  poBBible  for  the  Iosb  to  occur,  mast 
l>ear  it:  Bank  of  Montreal  v.  Dewar,  6  Bradwell,  294;  Mc- 
Niell  V.  Tentli  Nat  Bank,  46  N.  Y.  32»;  Otis  v.  Gardner, 
Chicago  Legal  News,  Feb.  10,  1883,  p.  184. 

An  intention  to  ratify  an  unauthorized  act  will  be  pre- 
sumed from  tlie  silence  of  the  principal  beyond  a  reason- 
able time,  when  he  has  opportunity  to  express  his  dissent: 
McGeoch  v.  Hooper,  11  BradwelK  655;  Story  on  Agency, 
9th  ed.  §256;  Bank  of  Montreal  ▼.  Dewar,  6  Bradwell,  803; 
Dnnlap's  Paley  on  Agency,  Note  O. 

There  can  not  be  an  express  contract  and  an  implied  con- 
tract arising  out  of  tlie  same  transaction:  Chitty  on  Con- 
tracte,  17,  Note  I;  Walker  v.  Brown,  28  III.  378. 

Messrs.  Faikchild  &  Blackman,  for  appellee;  that  appel- 
lant is  not  a  bona  fide  purchaser,  and  loses  nothing,  cited 
Bosemon  v.  Miller,  84  III.  299;  Powell  v.  JefTries,  4  Scam. 
387. 

Assumpsit  lies  for  the  debt:  Bowen  v.  Bell,  20  John.  338. 

Wilson,  J.  It  was  insisted  by  appellant's  counsel  in  argu- 
ment, that  inasmuch  as  appellant  purchased  the  property  in 
good  faith,  and  paid  therefor  what  he  agreed  to  pay,  and  to 
the  person  he  had  promised  to  pay,  that  even  if  the  grantor 
had  been  induced  to  make  the  conveyance  by  a  suppression 
of  the  truth,  or  by  false  representations,  to  which  the  grantee 
was  not  a  party,  the  grantee  will  be  protected.  And  cases 
are  cited  in  appellant's  brief  in  which  it  is  held  that  where 
a  married  woman  has  executed  a  deed  of  her  separate  prop- 
erty to  save  her  husband  from  arrest,  or  from  a  prosecution 
for  embezzlement,  the  execntion  of  such  deed  having  been 
procured  by  the  false  and  fraudulent  representations  of  the 
husband,  which,  however,  were  not  participated  in  by,  and 
were  unknown  to,  the  grantee,  she  will  be  bound  by  the  con- 
veyance. Compton  V.  Bunker  Hill  Bank,  96  111.  301;  Spurgin 
v.  Traub,  65  111.  170;  Marston  v.  Brittenham,  76  111.  611,  cit- 
ing  White  v.  Groves,  107  Mass.  325,  and  Somes  v.  Brewer,  2 
Pick.  1S4;  Strong  v.  Linnington,  8  Bradwell,  436;  also  Ander- 
'  Bon  V.  Warne,  71  111.  20. 
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It  Ib  further  insisted  that  if  she  did  not  know  the  contents 
of  the  paper  she  was  executing,  it  was  her  duty  to  know;  that 
after  it  had  been  delivered  to  an  innocent  third  person  she 
can  not  be  heard  to  saj  she  signed  sometliing  she  did  not  un- 
derstand: that  having  by  the  execution  and  delivery  of  the 
deed  to  her  father,  clothed  him  with  apparent  anthority  to 
deliver  it  to  the  grantee,  and  he  having  so  delivered  it,  she 
will  not  be  permitted  to  complain  that  he  used  it  in  paying 
an  obligation  of  his  own. 

To  these  positions  it  is  replied  by  the  other  side  that  appel- 
lant was  not  a  bona  fid^  purchaser  for  value;  that  the  consid- 
eration being  tnerely  a  credit  upon  an  antecedent  debt,  appel- 
lant loses  nothing  if  the  conveyance  is  set  aside,  or  he  be  re- 
quired to  return  the  purchase  money,  and  hence  the  doctrine 
of  estoppel  has  no  application. 

As  the  learned  counsel  for  appellant,  has  not  discussed 
this  feature  of  the  case,  and  the  brief  furnished  by  appellee 
is  very  meager,  and  as  in  the  view  we  take  of  the  case,  the 
judgment  below  must  be  reversed  on  other  grounds,  we  re- 
frain from  expressing  an  opinion  on  the  points  above  sug- 
gested. 

In  order  to  a  proper  determination  of  the  present  suit  it  is 
important  to  notice  carefully  the  nature  of  appellee's  claim, 
and  the  grounds  upon  which  she  bases  her  right  to  recover. 
Attached  to  the  declaration  is  a  copy  of  the  account  sued 
upon,  which  is  as  follows:  ^'  For  one  third  value  of  Memphis 
property,  conveyed  to  defendant,  $S00."  It  is  stated  in  ap- 
pellee's brief  that  the  conveyance  from  appellee  to  Barhydt 
was  either  a  sale  or  a  gift;  that  she  affirms  it  as  a  sale,  and 
that  such  is  the  natural  import  of  the  deed;  that  her  action 
is  not  based  on  fraud,  but  is  brought  in  affirmance  of  the  con- 
veyance. If  this  be  so,  let  us  see  in  what  attitude  it  places 
her.  Having  atlinned  the  contract  of  sale,  the  case  stands  in 
all  respects  as  it  would  if  she  had,  in  the  first  instance,  ex- 
pressly authorized  hor  father  to  sell  the  land  upon  the  terms 
and  for  the  consideration  he  did  sell  it.  His  act  was  her  act. 
Having  thus  authorized  him  to  sell,  she  now,  while  afiirming 
the  sale,  seeks  to  repudiate  the  consideration  which  formed  an 
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integral  part  of  the  contract  of  eale,  and  to  recover  another 
and  different  consideration,  to  wit,  the  valne  of  the  land  in 
money.  It  is  a  familiar  rnle  that  a  party  to  a  contract  is  not 
permitted  to  aiBrfti  it  in  part,  and  avoid  it  as  to  the  residne. 
He  can  not  avail  himself  of  a  part  and  repudiate  the  balance. 
2  Chittj  on  Contracts,  1089  and  notes;  Hunt  v.  Silk,  5  East, 
249;  Miner  v.  Bradley,  22  Pick.  457;  Yoorhees  v.  Earl,  2  Hill. 
292;  Jenkins  v.  Simpson,  14  Me.  364;  Besley  v.  Dnmas,  6 
Brad  well,  291.  Suppose  appellee  had  aathorized  her  father  to 
sell  her  land  for  a  horse,  and  he  had  carried  out  her  instruc- 
tions, would  it  be  contended  that  while  insisting  that  the  sale 
of  the  land  should  stand,  she  could  refuse  to  receive  the  horse, 
and  sue  the  purchaser  of  the  land  for  its  value  in  money  1  It 
would  be  an  alarming  proposition,  if  after  having  accepted 
the  conveyance  of  the  land,  and  paid  the  agreed  consideration 
therefor,  by  extinguishing,  in  whole  or  in  part,  an  existing 
legal  obligation  against  a  third  party,  appellant  could  be  re- 
quired by  the  grantor,  who  had  authorized  such  conveyance, 
to  pay  for  the  land  a  second  time.  The  mere  statement  of  the 
proposition  shows  its  absurdity.  That  appellee  may  not  have 
known  the  contents  of  tlie  deed  at  the  time  of  executing  it,  is 
wholly  immaterial,  if  afterward,  with  full  knowledge  of  its 
contents,  she  adopts  it,  and  seeks  to  avail  herself  of  any  rights 
under  it.  If  she  affirms  and  relies  upon  the  contract,  she 
must  take  it,  cum,  onere^  subject  to  all  its  terms  and  condi- 
tions. 

These  principles  are  decisive  of  the  present  case,  and  must 
be  held  to  defeat  appellee's  right  of  recovery. 

Another  error  appearing  in  the  record  is  found  in  the 
amount  of  the  jndgment  Tlie  claim,  as  stated  in  the  plaint- 
iff's copy  of  the  account  sued  on,  is  for  one  third  of  the  valne 
of  the  property.  The  proof  shows  appellee's  interest  in  the 
land  to  have  been  a  third  interest  only.  The  consideration 
expressed  in  the  deed  was  $800,  but  the  uhdisputed  testimony 
is  that  the  actual  consideration  as  agreed  upon  was  $650.  Of 
this  the  court  gave  appellee  one  half,  $825,  instead  of  one 
third,  as  claimed  by  her. 
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For  the  errors  abore  stated  the  jddgtneut  of  the  coart  be- 
low is  reversed  aad  the  cause  remanded. 

Eeversed  and  remanded. 


William  Scheoedee,  use,  etc., 

V. 

Trade  Insurance  Company. 

1.  Failcre  to  bhow  tbrm  or  inbcrance. — The  stipulation  in  thi« 
case  shows  that  the  policy  whs  issued  Decembers,  1878,  but  is  entirely  si- 
lent as  to  the  term  of  the  insurance.  It  vas  incumbent  upon  plaintiff  to 
Bhow  that  the  polic;  wat  in  force  Deceuiber  17,  1878,  the  day  of  the  loss. 
As  plaintiff,  so  far  as  app'^ar^  by  the  record  before  this  court,  has  wholly 
failed  to  show  this,  the  court  is  unable  to  tay  that  the  court  below  erred  in 
finding  the  issues  for  the  defendant. 

2.  Inbdrance — Evidence  as  to  yalue. — The  fact  that  defendant  in- 
sured plaintifTs  property  for  f  500,  was  no  eridenoe  aa  to  its  value,  there 
being  no  pretense  that  the  policy  was  a  valued  one.  The  contract  of  insur- 
ance ii  a  contract  of  indemnity,  and  where  it  does  not  appear  that  plaintiff 
has  lost  anything  of  value,  he  is  not  entitled  to  recover  any  indemnity  of  de- 
fendant, at  least  beyond  a  nominal  sum. 

Appeal  from  the  Oonnty  Court  of  Coot  ooiinty;  the  Hon. 
Mabon  B.  Loomis,  Judge,  presiding.  Opinion  filed  April  34, 
1S88. 

Mr.  H.  H.  AnDEBSON,  for  appellant;  that  where  the  exist- 
ence of  a  particniar  Biibject- matter  or  relation  has  onoe  beea 
proved,  its  continuance  is  presumed  until  proof  to  the  oon- 

t^«,^  >u.  wVnTi     Aifivl    RfurVIa  An   V.v    CintV,   oA  \  7(10.     >>  'Roof  ATI 
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on  E\r.  §  6;  SUrkie  on  £v.  (lOth  ed.)  735;  SolomaQ  v.  The 
State,  28  Ala.  83. 

Whenever  a  breach  of  an  agreement  or  an  invasion  of  a 
right  is  established^  the  law  infers  some  damage  to  the  plaint- 
iff: Sedgwick  on  Damages,  (7th  ed.)  71,  81;  Lord  Holt  in 
2d  Lord  Rayue,  955;  McAneary  v.  Jewett,  10  Allen  (Mass.), 
151;  Eosenbaum  v.  McThomas,  34  Ind.  331;  Burnap  v. 
Wright,  14  111.  801;  McConnell  v.  Kibbe,  33  111.  175; 
Cowley  V.  Davidson,  10  Minn.  395;  Pontifex  t.  Rignold,  3 
Scott,  "n.  R  390. 

Mr.  H.  H.  C.  MiLLKB,  for  appellee;  that  a  warranty  by  Uic 
assured  in  relation  to  the  existence  of  a  particular  fact  mnst 
be  strictly  true,  or  the  policy  will  not  take  effect,  cited  Battles 
V.  York  Co.  M.  F.  I.  Co.  41  Me.  208;  Loehner  v.  Home  Mat 
Ins,  Co.  17  Mo.  247. 

If  the  answer  given  to  the  inquiry  in  the  application  as  to 
incumbrances  is  false,  there  is  a  breach  of  warranty  on  the 
part  of  the  assured:  Cox  v.  ^tna  Ins.  Co.  29  Ind.  586; 
Davenport  v.  N.  E.  Mut.  Fire  Ins.  Co.  6  Cush.  840;  Howard 
V.  N.  E.  Mut  Fire  Ins.  Co.  10  Cush.  444;  Brown  v.  People's 
Mut  Ins.  Co.  11  Cush.  280;  Draper  v.  Charter  Oak  Fire  Ins. 
Co.  2  Allen,  569;  Patten  v.  M.  &  F.  Mut  Fire  Ins.  Co.  38  N. 
H.  338;  Packard  v.  Ins.  Co.  3  Gray,  334;  Town  v.  Fitchburg 
Mut  Fire  Ins.  Co.  7  Allen,  51. 

An  incumbrance  once  proved  to  have  existed  is  presumed 
to  continue  unless  payment,  or  some  other  discharge  be  either 
proved  or  established  by  circumstances:  Best  on  Ev.  §§  42, 
405-407;  Greenl.  on  Ev.  §§  1229,  1284;  Brown  v.  King, 
6  Met  173;  Farr  v.  Payne,  40  Vt  617;  Leport  v.  Todd, 
82  N.  J.  Law,  129;  Bell  v.  Young,  1  Grant  (Pa.),  175; 
Murphy  v.  Orr,  32  111,    4S9;    Norton  v.  Joy,    6    Brad  well, 

406. 

In  a  pleading  at  law  everything  which  is  not  denied  is  by 
implication  admitted:  Hopkins  v.  Medley,  97  111.  415;  Bose 
V.  Taunton,  119  Mass.  100. 

As  to  warranty:  Wall  v.  East  River  Ins.  Co.  7  N.  Y.  370; 
Kipley  v.  JEtna  Ins.  Co.  30  N.  Y.  186;  Cox  v.  ^tna  Ins.  Co. 
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29  Ind.  58fi;    Draper  v.  Charter  Oak  Ins.  Co.  2  Allen,  569; 
Cyoper  V.  Farmers  Ina.  Co.  50  Penn.  29&. 

Bailed,  P.  J.  ThiB  was  an  action  of  assnmpBit  brought  by 
the  ftppellaiit  against  the  appeUee,  to  recover  for  a  loes  nnder 
a  policy  of  inanrancc  Against  fire.  The  trial  which  was  had 
bef'wre  the  county  conrt  without  a  jury,  resulted  in  a  finding 
and  judgment  for  the  defendant,  and  the  plaintiff  brings  the 
case  to  this  court  by  appeal. 

Keithor  the  pleading  nor  the  proofs  heard  at  the  trial  are 
embodied  in  the  record,  but  id  lieu  thereof  the  parties  have 
brought  to  this  court  an  agreed  statement  of  the  pleadings 
and  facts,  and  on  the  case  thus  presented  we  are  asked  to  re- 
verse the  judgment. 

It  is  admitted  that  the  plaintiff  filed  a  proper  declaration, 
and  that  the  defendant  pleaded  tlie  general  iasueand  a  special 
plea  setting  up  a  warranty  agaiust  incumbrances  on  the  prop-  ' 
erty  insured  and  ite  breach.  It  is  also  admitted,  in  substance, 
that  the  defendant  by  its  policy  of  insurance  dated  December  Z, 
1S78,  insured  certain  property  belonging  to  the  plaintiff  against 
loss  or  damage  by  fire,  in  theenmof  $500;  that  said  policy  con- 
tained a  provision  making  a  certain  application  for  insurance 
by  the  plaintiff  to  another  insurance  company  bearing  date 
February  2,  1878,  a  part  of  the  policy  and  a  warranty  on  the 
partof  the  assured;  thatsaid  application  contained  a  statement 
that  the  property  WHS  unincninbered;  that  on  the  lltb  day 
of  July,  1878,  the  plaintiff  had  executed  a  chattel  mortgage 
on  said  property  to  one  Tlionias  Richter,  to  secure  the  plaint- 
iff's promissory  note  of  that  date  and  maturing  two  years 
thereafter;  and  that  on  the  17th  day  of  December,  1878,  the 
property  described  in  tlie  policy  was  destroyed  by  fire. 

No  questions  of  law  are  presented  by  the  record  or  argued 
by  counsel  except  such  as  arise  upon  the  facts,  embodied  in 
the  stipulation.  Upon  those  facts  alone  the  plaintiff's  right 
to  recover  must  be  determined,  and  if  they  fail  to  establish 
such  right,  the  judgment  of  the  court  below  should  be  af- 
firmed. 

The  stipulation  shows  that  the  policy  was  issued  December 
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3,  1878,  but  it  is  entirely  silent  as  to  the  term  of  the  insur- 
ance. "Whether  it  was  to  run  for  a  day,  a  week,  a  month  or 
a  year,  or  for  any  other  period  definite  or  indefinite  can  not 
be  ascertained  from  anything  appearing  in  the  stipulation 
or  elsewhere  in  the  record.  All  that  is  said  is,  "  that  the  de- 
fendant, by  its  policy  dated  December  3,  1878,  insured  said 
property  against  loss  or  damage  by  jBre  in  the  sum  of  $500." 
It  was  incumbent  on  the  plaintiff  to  show  that  said  policy  was 
in  force  on  the  17tli  day  of  December,  1878,  the  day  of  the 
loss.  This,  so  far  as  appears  by  the  record  before  us,  he 
wholly  failed  to  do,  and  we  are  therefore  unable  to  say  that 
the  court  below  erred  in  tindins:  the  issues  for  the  defendant. 
Again,  there  is  no  stipulation  as  to  the  value  of  the  property 
at  the  time  of  the  loss,  or  that  said  property  was  of  any  valne 
whate\rer,  nor  does  the  i-ecord  contain  any  evidence  on  that 
subject  The  fact  that  the  defendant  insured  said  property 
for  $500,  was  no  evidence  as  to  its  value  or  that  it  was  of  any 
value,  there  being  no  pretense  that  the  policy  was  a  valued 
policy.  Standard  Fire  Ins.  Co.  v.  Wren,  11  Bradwell,  242. 
The  contract  of  insurance  is  a  contract  of  indemnity,  and  as  it 
does  not  appear  that  the  plaintiff  has  lost  anything  of  value, 
it  is  difficult  to  see  how  he  can  be  entitled  to  recover  any 
indemnity  of  the  defendant,  the  insurer,  at  least  beyond  a 
nominal  sum.  As  we  can  perceive  no  error  in  the  record  as 
made  up  and  certified  to  this  court,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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V, 

Henky  S.  Austin  et  al. 

1.  Dbcrse  for  damages— iHjnBCTiON—BviDBBCE,— a  decree  for 
damftgee  on  the  disBolution  of  an  injunction  can  noL  be  anatained  unleBs  the 
evidence  Dpon  which  the  dnmaf^es  are  uBaessed  is  preserved  in  (he  record. 

2.  Chancbut  pleading — Sdoobstionb  or  damaobs. — While  sug- 
gcatjona  of  damageit  in  mch  a  case  need  not  be  framed  with  all  the  tech- 
nical accnrary  of  common  law  pleadings,  the;  should  be  siifGdently  certain 
and  explicit  to  give  the  other  party  information  as  to  the  nature  and  amount 
of  damages  claimed.  The  court  ia  of  opinion  in  this  case  that  after  reject- 
ing as  sarpIuBBce  such  portions  as  are  yngoe  and  uncertain,  there  remains 
sufficient  to  answer  the  r.'quirement*  of  the  law. 

3.  Fatlurk  to  task  iiiicei>t[oks. — Where  complainant  fiuled  to  take 
any  exceptions  to  the  form  or  sufficiency  of  the  suggestions  of  damages  in 
the  court  below,  he  must  be  deemed,  for  all  the  purposes  of  this  appeal,  to 
have  waived  defects  of  this  charncter. 

4.  Damaoi.s  wherb  injunction  tb  dimoltrd. — In  all  cases  where 
an  injunction  ia  disRolved.  such  damages  may  be  assessed  as  the  nature  of 
the  case  may  require  and  tA  equity  appertain. 

5.  Same. — llie  asBigument  of  error  in  this  case  as  to  the  damages 
awarded  being  excessive,  can  not  be  Bustaiued  from  anything  appearing  in 
the  record. 

Appeal  from  the  Oirenit  Oonrt  of  Coolc  connty;  the  Hon. 
TicoHAs  A.  MoRAN,  Judge,  preeiding.  Opinion  filed  April 
2+,  1883. 

Mr.  W.  E.  Leffinowelc,  for  appellant;  that  a  decree  for 
dftinngeB  on  the  dissolution  of  an  injanction  can  not  be  ens- 
t»ined,  unless  the  evidence  upon  which  the  damages  are 
assessed  is  preserved  in  the  record,  cited  High  on  Injunctions, 
1661;  Forth  v.  Town  of  Xenia,  51  III.  210;  Wilhite  v.  Pearce, 
47  111.  413:  Pankey  v.  Raiira,  67  III  8S;  Steele  v.  Boone,  76 
111.  457;  Hamilton  v.  Stewart,  59  111.  330;  Albright  v.  Smith, 
68  III.  181;  Wilson  v.  "Weber,  3  Bradwell,  125;  Flagg  v. 
Stowe,  85  HI.  165;  Spring  v.  Collector  of  Olney.  78  111. 
101-6;  Wilson  v.  Haeoker,  85  III.  856. 

This  is  not  a  proper  case  for  the  assessment  of  damages: 
Wilson  V.  Haecker,  85  111.  356. 
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The  dainafi^s  assessed  are  excessive  and  itieqiiitable:  Ck>I- 
Una  V.  Sinclair,  51  111.  328;  Elder  v.  Sabin,  66  111.  126;  Je^ne 
V.  Osgood,  67  111.  840. 

Mr.  W.  B.  CuNNiNOHAH,  for  appellee. 

Bailkt,  p.  J.  This  was  a  bill  in  chancerT,  bronght  by 
Frederick  W.  Howard  against  Henry  S.  Anstin,,  Matthew  S. 
Baldwin  and  others,  prajing  among  other  things  for  an  injnnc* 
tion,  restraining  the  defendants  from  collecting  or  negotiating 
certain  promissory  notes,  and  from  disposing  of  a  certain  in- 
terest in  lands.  An  injunction  having  issued  in  accordance 
with  the  prayer  of  the  bill,  the  defendants  filed  their  answers, 
and  also  various  affidavitit,  and  entered  their  motion  foradii^- 
solntion  of  said  injunction,  which  motion  was  afterward  allowed 
and  the  injunction  dissolved.  Defendants  Austin  and  Baldwin 
thereupon  filed  their  sugirestions  of  damages  by  them  sustained, 
by  reason  of  the  wrongful  suing  out  of  the  injunction,  and  said 
suggestions  coming  on  to  be  heard,  the  court,  as  the  record  re- 
cites, after  hearing  the  evidence  adduced  by  the  parties,  and 
being  fully  advised  in  the  ])remises,  assessed  the  damages  of 
said  Austin  at  $300,  and  of  said  Baldwin  at  $100,  and  entered 
a  decree  that  they  have  and  recover  said  sums  of  the  com- 
plflinant,  and  that  execution  issue  therefor.  To  reverse  said 
decree  for  damages,  the  complainant  has  bronght  the  record  to 
this  court  by  appeal,  and  now  assigns  for  error,  among  other 
tilings,  that  there  is  no  evidence  in  the  record  to  sustain  the 
assessments  made. 

On  examining  the  record  we  find  that  the  defendants  have 
failed  to  preserve  any  portion  of  the  evidence  given  by  the 
parties  upon  the  hearing  of  the  suggestions  of  damages, 
either  by  a  certificate  of  evidence  or  in  any  other  form,  and 
it  is  therefore  clear,  upon  well-settled  principles  of  law,  that 
the  decree  for  damages  can  not  be  sustained.  The  rule  is  too 
familiar  to  reqnire  a  citation  of.  authorities,  that  the  facts  on 
which  a  decree  in  equity  is  based,  must  appear  somewhere  in 
the  i-ecord.  And  this  rule  applies  to  decrees  for  damages 
awarded  by  the  court  on  dissolution  of  injunctions.   Hamiltou 
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V.  Stewart,  69  111.  830;  Albright  v.  Smith,  68  Id.  181;  Steele 
V.  Boone,  75  Id.  457;  "Wilson  v.  "Weber,  3  Bradwell,  1S!5. 

It  follows  that  the  decree  mnst  necessarily  be  reversed.  Tlie 
connsel  for  the  appellees  have  frankly  admitted  this  in  their 
brief,  and  have  ^so  filed  a  written  confession  of  the  error 
above  mentioned,  and  a  consent  that  the  decree  be  reversed 
therefor.  It  would  have  been  a  proper  practice,  on  such  con- 
fession, to  reverse  tlie  decree  and  remand  the  canse  without 
examininji;  any  of  the  other  errors  assigned.  The  counsel 
for  the  appellant,  however,  urges  upon  ns  the  advisability  of 
passing  upon  the  other  queationa  in  the  case,  and  we  have 
accordingly  taken  tlie  pains  to  consider  them  so  far  as  they 
are  presented  in  bis  brief. 

The  point  made  is,  that  the  snggestions  of  damages  are  too 
general,  uncertain  and  vagne.  This  is  in  the  nature  of  a  de- 
murrer to  the  snggestions,  and  is  to  be  governed  by  princi- 
ples analogous  to  those  which  apply  to  cases  of  demurrers  to 
otber  pleadings.  If,  then,  any  one  of  the  items  of  damages 
claimed  Is  stated  with  sufficient  p&rticniarity  and  certainty, 
this  assignment  of  error  must  be  overruled. 

Defendant  Austin,  in  his  suggestion  of  damages,  alleges 
that  by  reasou  of  the  wrongful  suing  out  of  the  injunction  he 
was  compelled  to  pay,  and  did  pay  out  and  expend  divers 
snms  of  money  amounting  to  the  sum  of  $500,  for  the  fees 
and  charges  of  solicitors  and  counsel,  and  for  other  charges 
and  expenses  in  that  behalf;  and  that  he  was  compelled  to 
pay,  and  did  pay,  other  charges  and  expenses  in  procuring 
the  attendance  of  witnesses  to  make  affidavits  in  said  cause, 
the  sum  of  $50;  also  that  he  was  damaged  by  not  being  able 
to  collect  moneys  due  on  certain  notes  enjoined,  and  on  a 
certain  contract,  and  for  interest  and  use  of  said  moneys  dur- 
ing the  continuance  of  said  injunction,  to  the  amount  of  $500. 

Defendant  Baldwin  alleges  that  by  retuon  of  wrongfully 
sning  out  said  injunction,  he  was  compelled  to  and  did  pay 
out  and  expend  divers  sums  of  money,  amounting  to  $500 
for  fees  and  charges  of  solicitors  and  counsel,  'and  for  other 
charges  and  expenses,  about  bis  defense  in  that  behalf,  and 
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the  sam  of  $500,  becanse  of  bis  being  prevented  by  daid  in- 
janction  from  making  Bale  of  certain  lands,  etc. 

The  statute  provides  that,  in  cases  where  an  injunction  is 
dissolved,  upon  the  party  claiming  damages  by  reason  of  the 
injunction,  suggesting  in  writing  the  nature  and  amount 
thereof,  the  court  shall  hear  evidence  and  assess  such  damages 
as  the  nature  of  the  case  may  require.  R.  S.  Chap.  69,  Sec. 
12;  In  Winkler  v.  Winkler,  40  111.  179,  the  court  eay:  "It 
is  manifest,  these  suggestions  in  writing  were  designed  to 
take  the  place  of  a  declaration  on  the  bond,  and  should  be  so 
framed  as  to  give  the  opposite  party  intbrmation  as  to  the 
nature  and  amount  of  the  damacres  claimed,  so  that  he  might 
be  prepared  to  resist  the  claim."  See  also  Hamilton  v.  Stew- 
art, 59  IlL  880. 

While  suggestions  of  damages  need  not  be  framed  with  all 
the  technical  accuracy  of  common  law  pleadings,  it  is  clear 
that  they  should  be  sufficiently  certain  and  explicit  to  give 
the  other  party  information  as  to  the  nature  and  amount  of 
damages  claimed.     While  some  portions  of  the  suggestions  in 
this  case  may  perhaps  be  too  vague  and  uncertain,  yet,  after 
rejecting  and  disregarding  such  portions  as  surplusage,  there 
remains  sufficient,  we  think,  to  answer  the  requirements  of 
the  law.    A  general  demurrer  to  a  declaration   containing 
some  good  counts  must  be  overruled,  and  the  assignment  of 
errors,  in  this  case,  which  questions  the  sufficiency  of  the  sug- 
gestions of  damages,  stands  in  no  better  light.     Especially  is 
this  so  in  the  absence  of  the  evidence  given  at  the  hearing,  as 
it  does  not  appear  that  any  evidence  was  given  in  support  of 
the  defective  portions  of  the  suggestions. 

It  farther  appears  that  the  complainant  failed  to  take  any 
exceptions  to  the  form  or  sufficiency  of  the  suggestions  of 
damages  in  the  court  below,  but  appeared  and  took  part  in 
the  assessment  of  damages  without  objection.  Had  proper 
exceptions  been  taken  there,  it  would  have  been  easy  for  the 
defendants  to  so  amend  their  suggestions  as  to  make  them  suf- 
ficiently certain  and  explicit.  Having  failed  to  object  in  the 
court  below,  the  complainant  must  be  deemed,  for  all  the 
purposes  of  this  appeal,  to  have  waived  defects  of  this  char- 
acter. 
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Another  errur  assigned  is,  that  this  is  not  a  proper  case  for 
the  assessment  of  damages.  The  statute  provides  that  in  all 
cases  where  an  injunction  is  disaolved,  such  damages  may  be 
assessed  as  the  nature  of  the  case  may  require,  and  to  equity 
appertain.  Some  at  least  of  the  dama^res  claimed  are  snch  as 
may  properly  be  allo\red.  Whether  tiie  evidence  sustained 
the  defendant's  allegHtions  in  that  behalf,  we  have  no  means 
of  knowing,  as  tlin  evidence  is  not  before  ns.  Until  that  is 
here  we  have  no  means  of  determining  whether  the  case  as 
presented  by  the  proofs  waa  a  proper  case  for  the  assessmout 
of  damages  or  not 

The  only  remaining  point  nrged  is,  that  the  damages 
awarded  by  the  court  were  excessiva  The  damages  recov- 
ered are  not  in  excess  of  those  claimed  by  the  pleadings,  and 
whether  they  were  warranted  by  the  evidence,  can  only  be 
ascertained  from  the  evidence  itself.  It  is  manifest,  then, 
that  this  assignment  of  error  can  not  be  sustained  from  any- 
thing appearing  in  the  record. 

For  the  reason,  however,  that  the  record  fails  to  preserve 
the  evidence  upon  which  the  decree  is  based,  the  decree  mnst 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Lake  Shore  and  Michigan  Southern  Kail- 
way  Company 


Charl£s  Lassen. 

1.  EviDBNCi. — Where  in  an  action  bronght  aguiut  a  railroad  com- 
pany for  the  alletred  loas  of  a  trank,  a  certain  uicket  plated  check  was  pnt 
in  eTidence,  and  a  witness,  the  baggage  maaler  of  the  company  at  Cleve- 
land, having  teitiUcd  that  nickel  plsted  checks  had  never  been  used  on 
(hrongh  baggage  to  his  knowledge,  was  asked  whether  his  position  was  sach 
that  he  would  have  known  if  they  had  been  so  nsed.  Held,  that  snch  qu<>«' 
lion  Wfw  nuohjeetionable.  To  merely  swear  that  nose  had  been  used  to  bis 
knowledge  might  prove  little  or  notbiog  witbcat  showing  that  he  had 
means  of  knowing. 
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2.  Ikperbnce  nrvoLYixo  facts. — ^An  inference  necessarily  inyolvinff 
certain  facts  may  be  stated  without  the  facts,  the  inference  being  an  equiva- 
lent to  a  specification  of  the  facts.  Where  a  baggage  master  of  the  company , 
having  testified  that  a  particular  kind  of  check  was  alone  available  to  cany 
the  trunk  in  question  between  two  designated  stations,  was  asked  to  state 
whether  it  was  possible  for  the  check  held  by  the  plaintiff  to  have  been  used 
in  the  usual  course  of  business.  Held,  that  such  question  was  competent, 
leaving  the  plaintiff  to  his  right  of  cross-examination  as  to  the  grounds  upon 
which  the  witness  might  base  his  statement. 

3.  EviDBNCK— Introduction  of  postal  card. — It  was  improper  to 
allow  the  contents  of  the  postal  card  in  this  case  to  be  read  in  evidence,  as  it 
was  the  statement  of  a  third  party  not  under  oath,  and  not  a  party  to  the 
suit,  and  was  merely  hearsay. 

Appeal  from  the  Superior  Court  of  Cook  coantj;  the  Hon. 
IloLLiN  S.  WiLu AMBON,  Judge,  presiding.  Opinion  filed 
April  24,  1883. 

Mr.  Cyrus  D.  Roys  and  Mr.  William  B.  Keep,  for  appel- 
lant; that  a  binding  contract  can  not  be  made  between  a  tliird 
party  and  an  unauthorized  agent  by  which  the  liability  of  a 
common  carrier  is  sought  to  be  enlarged  and  extended,  cited 
C.  &  A.  R  R  Co.  V.  Thompson,  19  III.  687;  C.  &  0.  A.  L. 
E'y  Co.  V.  Marcus,  35  111.  222;  2  Redfield  on  Railways,  46. 

As  to  what  is  included  in  baggage:  Collins  v.  B.  &  M.  R'y 
Co.  10  Cush.  606;  Pardee  v.  Drew,  25  Wend.  459;  Davis  r. 
M.  S.  &  N.  I.  R'y  Co.  22  111.  282. 

Plaintiif  was  presumed  to  have  contracted  with  reference  to 
the  reasonable  rules  and  regulations  of  the  railroad,  and  of 
these  no  notice  was  necessary  in  a  case  like  this:  Johnson  v. 
R'y  Co.  46  K  H.  222;  Hutchinson  on  Carriers,  §  687; 
Thompson  on  Carriers  of  Passengers,  335;  Deitrich  v.  Pa.  R. 
R  Co.  71  Penn.  436. 

It  is  error  to  instruct  the  jury  upon  facts  not  properly  ad- 
missible under  the  pleadings:  L.  S.  &  M.  S.  R'y  Co.  v.  Beam, 
11  Bradwell,  219;  I.  C.  R  R  Co.  v.  Frelka,  9  Bradwell,  605; 
Springfield  City  Ry  Co.  v.  DeCamp,  11  Bradwell,  476;  I.  C. 
R  R  Co.  V.  McKee,  43  111.  120. 

Failure  to  give  notice  of  valuable  contents  of  the  trunk, 
constituted  a  fraud  upon  the  railroad  company:  C.  C.  &  A. 
R'y  Co.  V.  Marcus,  38  111.  224;  C.  &  A.  R  R  Co.  v.  Thomp- 
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son,  19  111.  578;  M.  S.  &  N.  I.  R  R.  Oo.  v.  Oehm,  56  111. 
293;  Davis  v.  M.  S.  &  N.  I.  E.  R  Oo.  22  111.  278;  0.  &  A. 
R'y  Co.  V.  Shea,  66  111.  471 ;  M.  Cent.  R  R  Co.  v.  Carrow, 
73  111.  348. 

Mr.  Clabenoe  F.  Dors  and  Messrs.  Ellis  &  Meek,  for  ap- 
pellee; that  if  plaintiff  gave  his  trunk  to  defendant's  agent, 
the  company  is  liable  notwithstanding  any  private  instruc- 
tions or  rules  of  the  company  not  brought  to  the  knowledge 
of  plaintiff:  Minter  y.  Pacific  R  R  Co.  41  Mo.  503;  Mich. 
Cent.  R  R  Co.  v.  Carrow,  73  111.  351. 

Wilson,  J.  This  is  an  action  on  the  case  by  appellee,  Las- 
sen, against  the  Lake  Shore  and  Michigan  Southern  Bailway 
Company,  to  recover  for  the  loss  of  a  trunk  and  its  contents, 
whiqh  it  is  alleged  in  the  declaration  were  delivered  to  the  de- 
fendant company  at  Cleveland,  in  the  State  of  Ohio,  to  be 
carried  to  Chicago,  in  the  State  of  Illinois,  there  to  be  deliv- 
ered to  the  plaintiff. 

It  appears  that  Lassen  bought  a  passage  ticket  at  Copen- 
hagen, Denmark,  to  Chicago,  by  steamer  to  New  York,  and 
thence  by  rail  to  Chicago  via  Cleveland,  and  the  defendant's 
railroad.  According  to  the  plaintiff's  testimony,  he  stopped 
over  a  day  at  Cleveland,  and  on  resuming  his  journey  got  his 
trunk  checked  by  the  company's  agent  at  Cleveland,  for  Chi- 
cago. 

On  the  trial  in  the  court  below,  the  plaintiff  produced  a 
check  which  he  testified  was  the  check  he  received  from  the 
agent  at  Cleveland,  and  that  it  was  the  same  check  he  pre- 
sented to  the  railroad  company  on  his  arrival  at  Chicago, 
when  he  demanded  his  trunk,  which  the  company  failed  to 
deliver  to  him. 

Testimony  was  introduced  on  the  part  of  the  company 
tending  to  show  that  the  check  produced  by  the  plaintiff*  was 
one  of  a  kind  never  used  by  the  company  for  checking  bag- 
gage between  Cleveland  and  Chicago;  that  they  used  for  that 
pnrpoj^e  only  a  kind  of  check  known  as  the  Cleveland  and 
Chicago  check — a  brass  check  with  a  hole  in  one  end,  and  the 
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words  ^'  Cleveland  and  Chicago  "  on  the  back  of  it;  that  the 
square  nickel  or  silver  {dated  checks,  such  as  the  one  produced 
by  the  plaintiff,  were>used  for  checking  ba^^ge  between  local 
and  principal  stations  only,  but  never  from  Cleveland  to 
Chicago. 

Matthew  Bean,  who  was  the  company's  ba^^age  master  at 
Cleveland,  and  by  whom  the  testimony  aa  above  stated  was 
given,  was  asked  by  the  court,  "Have  they  [the  nickel  plated 
checks]  ever  been  used  within  the  last  two  and  a  half  years?" 
He  answered,  "  Not  to  my  knowledge,''  whereupon  Mr.  Keep, 
counsel  for  the  defendant,  asked,  "Haven't  you  been  in  a  po- 
sition where  you  would  have  known  if  they  had  been  used?" 
To  this  question  plaintiff's  counsel  objected,  which  objection 
was  sustained  by  the  court,  and  defendant  excepted. 

Mr.  Keep  then  asked,  "Please  examine  the  check  now 
shown  you,  the  square  nickel  plated  check,  marked  L.  S.,and 
M.  8.  R'y  Co.,  K.  10,  249,  and  state  whether  it  would  be  possi- 
ble for  that  check  to  carry  a  trunk  from  Cleveland  to  Chicago 
in  the  regular  course  of  business  at  that  office?"  This  ques- 
tion was  objected  to  by  the  plaintiff  on  the  ground  that  it 
called  only  for  the  witness'  conclusion.  The  objection  was 
sustained,  and  the  defendant  excepted. 

The  first  of  the  above  questions  (except  as  to  its  leading 
form,  which  was  not  made  aground  of  objection)  was  mani- 
festly proper.  The  witness  having  testified  that  nickel 
plated  checks  had  never  been  used  on  through  baggage  to  his 
knowledge,  was  asked  whether  his  position  was  such  that  he 
would  have  known  it  if  they  had  been  so  used.  The  question 
was  unobjectionable,  and  it  was  error  to  exclude  it.  To  merely 
swear  that  none  had  been  used  to  his  knowledge,  might  prove 
little,  or  nothing,  without  showing  that  he  had  means  of 
knowing. 

The  second  question  does  not  appear  to  us  to  ask  for  the 
mere  conclusion  of  the  witness,  but  rather  for  a  statement  of 
a  fact.  It  was,  in  substance,  whether  such  a  check  was  avail- 
able or  could  be  used,  in  the  usual  course  of  business,  to  carry 
a  trunk  from  Cleveland  to  Chicago.  The  witness  was  and 
for  a  long  time  had  been  the  company's  baggage-master  at 
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Cleveland.  It  was  hiB  basincBa  to  know,  and  he  may  fairly 
be  presumed  to  know  from  hie  experience  and  fainiliaritj 
with  the  course  of  baaiuess  in  that  deptirtment,  whetlier  local 
checks  were  available  tor  throngb  ba;^gag«,  from  one  princi- 
pal point  to  another;  and  whether  a  iooil  check  could  be  used 
or  not  was  a  qaidstiun  offset  and  not  one  of  opinion.  It  is 
Baid  by  Mr.  Wharton,  that  a  conclusion  in  respect  to  mattem- 
of-fact,  is  in  many  cases  .in  itself  an  abbreviation  of  the  facts. 
There  arc  few  statemenrs  of  facts  which  are  not  inductions  or 
conclusions  of  the  person  making  the  statement 

An  inference  necessarily  involving  certain  facta  may  be 
stated  without  the  fucts,  the  inference  being  an  equivalent  to 
a  specification  of  the  facta.  The  statement,  for  instance,  "  I 
aaw  A  shoot  B,"  is  an  induction,  the  person  not  seeing  the 
ball  strike  B  but  inferring  that  it  did  from  tlie  report  of  the 
pistol,  and  the  wound.  Whart.  on  £v.  §§  15,  609,  510. 
Here  the  witness  having  testified  that  a  particular  kind  of 
clieckwaa  alone  available  to  carry  the  trunk,  between  two 
designated  atations,  was  asked  to  elate  whether  it  was  possible 
tor  the  check  held  by  the  plaintiff  to  have  been  used  in  the 
nsnal  course  of  business.  We  think  the  question  was  com- 
petent, leaving  the  plaintiff  to  his  right  of  cross  examina- 
tion, as  to  the  gronnds  upon  which  the  witness  might  base 
Iiis  statement 

Another  ground  is  nrged  for  reversal  of  the  judgment 
After  the  conclusion  of  the  defendant's  evidence,  the  plaintiff 
was  recalled,  and  offered  in  evidence  a  postal  card  which  he 
claimed  to  have  received  by  mall  in  answer  to  a  letter  written 
by  him  to  the  National  Steamship  Company  in  Kew  York, 
informing  tltat  company  that  he  had  lost  his  trnnk.  The  con- 
tents of  the  card,  when  translated  into  English,  were  as  fol- 
lows: "  Tlie  Steamship  Erin,  from  Liverpool,  the  9th  of  June, 
1880,  Karl  Lassen  was  a  passenger  in  this  boat"  The  writing 
was  witliout  signatnre.  The  court  against  the  objection  and 
exception  of  the  defendant,  allowed  tlie  contents  of  the  postal 
to  be  read  in  evidence. 

The  evidence  was  manifestly  incompetent;  it  waa  but  the 
Btatemcut  of  a  third  party,  not  under  oath  and  Dot  a  party  to 
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the  Buit,  and  was  merely  hearaay.  The,  defendant  was  entitled 
to  have  all  evidence  against  it  given  under  oath,  and  the  wit- 
nesses subject  to  cross-examination.  1  Starkie  on  Ev.  59;  also 
cases  cited  in  Heller  v.  Howard,  11  Bradwell,  554. 

Numerous  other  cjuestions  were  discussed  by  counsel  which 
we  do  not  stop  to  consider.  But  for  the  reasons  above  stated 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial.  • 

Beversed  and  remanded. 
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ACCEPTANCE. -See  Contracts. 

ACCOUNTS.— See  Chanceut. 

ACTIONS. 
Gbnekallt. 

1.  Action  bg  child  for  per»on<H  ii^uriei. — In  an  action  on  thecwe 
ibr  personal  injuries  broa^ht  in  the  name  of  the  child  injured,  the  child 
can,  if  injured  by  defendant's  fault,  properly  hsTe  Batisfaction  for  the 
pain,  Buffering  and  permanent  injory.     C.  A  A.  B.  B.  Co.  v.  Lammeri, 

408 

2.  Action  by  child f<tr  personal  injuries. — Id  auch  snit,  there  can  be 
no  recovery  for  Iobb  of  child's  Berrices  and  necesaar;  eipenses,  as  this  is 
not  the  proper  action  in  which  to  recover  sach  damages,  and  it  is  error 
to  permit  a.  parent  to  testify  as  to  sucb  expenees,  etc.,  in  an  action  brought 
bjthechild.    C.itA.  B.  B.Co.y.  Ijammert,  408 

3.  Date  of  eommtnctmtnt  of  »uit. — Ordinarily  the  issneof  a  sum- 
mons is  the  date  of  the  commencement  of  a  suit,  and  if  any  cause  eiista 
in  a  given  case  why  that  date  should  not  apply,  the  party  relying  npon 
the  Statute  of  Limitations  as  a  bar,  should  make  such  cause  apparent. 
C.  B.  <*  Q.  B.  B.  Co.  V.  Wileox,  43 

4.  Enforcement  of  public  right. — Where  the  object  of  a  proceeding 
is  the  enforcement  of  a  public  right,  the  people  are  regarded  as  the  real 
party,  and  the  relator  need  not  show  that  he  haa  any  legal  interest  in 
the  result.     The  People  v.  Pvrvianct,  216 

a.  Meaning  of  term,  cause  of  action. — The  term,  cause  of  action,  im> 
plies  not  only  a  nght  of  action,  but  also  that  there  is  aome  person  in  ex- 
istence who  is  qualified  to  institute  process.  The  right  most  be  capable 
of  being  legally  enforced,  and  there  must  also  be  a  perwn  to  bo  sued. 
Fruia  v.  Anderson,  421 

6.  PenaX  action. — An  action  of  detit  to  recover  certain  penalties  for 
alleged  violations  of  §  63,  Ch.  114  of  statute,  was  broaght  and  prosecu- 
ted in  ttie  name  of  the  people  by  the  State's  attorney  for  his  own  gain. 
ij«Iii,  that  the  court  did  not  err  in  refuuing  to  permit  the  State's  attor- 
ney to  enforce  the  penal  laws  of  the  State  in  the  name  of  the  people  for 
bisowngoiu.     TkePeopley.  W.  St.  L.  AP.  By.  Co.,  263 

7.  Proptr  remedy. — The  proper  remedy  of  a  ct«ditor  of  one  who  is 
adjudged  to  be  insane,  is  by  suit  against  the  ceaservator  as  his  repre- 
sentative.   FrniU  v.  Anderson,  421 

(665) 
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ACTIONS. 
Gbnerallt.    Continued. 

8.  Trespass  for  false  imprisonment, — ^An  action  of  trespass  for  false 
imprisonment  wiU  not  lie  by  a  party  arrested  on  a  valid  warrant  issued 
against  him  l^  a  court  having  jorisdiciion  of  the  complaint  If  the 
party  causing  the  arrest  acted  maliciously  and  without  probable  cause, 
the  remedy  is  an  action  on  the  case.    Krehs  v.  Thomas^  266 

9.  When  Statute  of  Limitations  no  bar. — ^A  man  can  not  be  both 
plaintiff  and  defendant  in  a  suit  at  law.  Where  a  party  could  not  in- 
stitute suit  against  himself  as  conservator  of  a  lunatic  for  necessaries 
furnished  by  him  to  the  lunatic,  the  Statute  of  Limitations  does  not  ap- 
ply, and  will  create  no  bar  to  the  recoveiy  of  the  daim.  FruiU  v.  An- 
derson, 421 

ADMINISTRATION  OF  ESTATES. 
Administratob. 

1.  Amenable  to  process  of  garnishment. — An  administrator  is 
amenable  to  the  process  of  garnishment.    Bariell  v.  Bauman,        450 

Gene&allt. 

2.  Statute  of  lAmitations.^i^  131  and  151  (R.  S.  1869,  Ch.  109), 
are  in  pari  materia^  and  must  be  construed  together.  §  131  is  no  bar 
as  to  property  not  inventoried  and  afterward  discovered,  where  the 
general  Statute  of  Limitations  has  not  run  on  the  claim.  Wilding  t. 
Bhein,  384 

3.  Sufficient  exhilfUion  of  claim.— ks  the  Statute  of  Wills  of  1845, 
at  least  that  part  of  it  having  reference  to  the  presentation  of  claims 
against  estates,  was  in  force  during  the  time  of  the  administration  of 
this  estate,  and  as  the  second  replication  shows  such  an  ^eijiiby^ion  of 
the  claim  to  the  administrator  as  was  sufficient  to  prevent  the  bar  of  the 
statute  of  two  years  from  running  against  it,  the  demurrer  should  not 
have  been  sustained.     Wilding  v.  Bhsin^  384 

ADMISSIONS.— See  Evidence. 

AFFIRMANCE.— See  CJontracts. 

AGENCY. 
Generally. 

1.  Agent  to  sell  liquor. — An  agent  employed  hy  a  (saloon  keeper  to 
sell  lic^uor  in  the  course  of  trade,  is  placed  in  a  position  where  he  is 
necessarily  called  upon  to  exercise  a  discretion  in  determining  the  legal- 
ity of  every  proposed  sale,  and  it  must  be  held  that  in  passing  upon 
such  questions  and  determining  the  fact,  according  to  his  best  judg- 
ment, he  is  acting  within  the  authority  conferred  upon  him  and  within 
the  scope  of  his  authority.    Flgnn  et  al.  v.  City  of  QaUsburg,        200 

As  to  agent  in  mines. See  Mines. 

As  to  declarations  of  agent. — See  Evtdencb. 

2.  Author itg  to  bug  and  sell. — An  authority  to  buy  and  sell  goods 
does  not  confer  the  authority  upon  the  agent  to  bind  the  principal  by 
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AQENCT. 
Gkneballt.    Cotttinutd. 
drawine  and  indoreiog  bills  and  notes.    In  each  a  case  the  mteof  lawis 
that  no  agency  will   be  inferred  or  implied  unleaa  ttere  be  some  evi- 
dence of  lecognition  in  that  particular  cHse  or  in  simi  ar  caaee.     Wider 
T.  Branch,  358 

8.  ImplUd  agatcjf. — An  implied  atfency  is  never  comitmed  to  ex- 
tend beyond  the  obvious  purpoMB  for  which  it  ia  apparently  cieatfKl. 
The  intention  of  the  particular  ca«e  constitutee  the  true  ground  of  ev- 
ery exposition  of  the  extent  of  the  authority,  an  1  when  that  intention 
can  not  be  clearly  discovered,  the  a^ncy  ceaues  to  be  recognized  or  im- 
plied.    Wider  V.  Braneh.  358 

4.  Implied  agency. — If  the  implied  agency  arises  from  the  employ- 
ment of  Ihe  agent  in  a  particular  business,  it  is,  in  a  like  manner, 
deemed  to  be  limited  to  that  piirticukr  business.  And  the  authority 
must  be  implied  from  facts  which  have  occurred  in  the  couru  of  such 
employment,  and  not  from  mere  argument  as  to  the  utility  and  propri- 
ety of  the  agent's  posMnsing  it.      Wider  v.  Branch,  358 

5.  Wlttn  principal  liable. — To  create  responsibility  on  the  part«f 
the  principal,  the  agent  must  not  only  have  been  acting  an  agent,  but 
must  have  been  acting  within  the  general  scope  of  bis  authority  as  such 
agent.      Wider  y.  Branch,  »58 

6.  Where  principal  is  concealed  and  endil  gicen  tohly  to  agent.  — 
Wheie  the  principal  i«  concealed  and  the  credit  ie  given  solely  to  the 
agent  and  subsequently  the  principal  is  discovered,  to  create  liability  on 
the  part  of  the  principal  it  must  appear  from  the  evidence  that  the 
agent  at  the  time  of  the  indebtedness  was  acting  within  the  i  eneral 
scope  of  his  authority  as  such  agent,  or  that  the  act  of  the  person  act- 
ing as  ag«nt  was  in  some  manner  with  a  knowledge  of  the  facta,  rati- 
fied by  the  principal,  or  that  the  principal  knowmgly  eigoyed  the  bene- 
fits of  the  transaction.     Wider  v.  Branch,  358 

ALLEGATIONS  AND  PROOFS.— Bee  Plkadino. 

ALIMONY.— See  Hdbband  ahd  Wax. 

ANSWER.— See  Chahctrt. 

APPEALS. 
From  Cotmrr  Coijbt  to  Appbllatb. 

1.  Probate  jurisdiction.— Aa  appeal  will  not  l>e  from  a  county  coort 
to  an  appellate  court  in  matters  of  probate  jurisdiction.  Morris  tt  al. 
T.  Morris  tt  al.,  68 

Faou  Coumtt  Court  to  Cibcuit. 

2.  Final  judgment — Pro  forma  orders. — A  final  judgment  should 
be  entered  in  the  drcuit  court,  determining  the  matters  involved  in  the 
appeuls.  The  practice  of  entering  pro  forma  ordeia  in  the  circuit 
court  ihonld  not  be  indulged  in,    Lovsll  et  al.  v.  Divins  tt  al.,  50 

3.  Trial  ie  novo. — In  appeals  from  the  final  orders,  judgments  ani 
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APPEALS. 
Fbom  County  Coukt  to  Cibcuit.    Continued, 
decrees  of  a  coanty  court  to  a  circait  court  the  izial  in  the  latter  court 
should  be  de  novo.    Lottll  ei  al,  t.  Dioine  et  al.,  50 

Fbom  Justice  op  the  Pback. 

4.  Appearance. — In  appeal  cases  the  leaving  with  Hhe  derk  of  the 
circuit  court  a  trial  notioCt  which  is  neither  filed  nor  placed  among  tne 
papers  does  not  constitute  am  appearance  within  the  meaning  of  the 
provisions  of  Sec.  68  of  the  act  concerning  justices  and  ooustaUes. 
Norton  v.  Allen,  592 

5.  Jurisdiction. — Before  either  party  can  force  the  other  to  a  trial ,  the 
court  must  have  jurisdiction  of  both  the  parties  and  of  the  sulgect- 
matter.  It  is  error  to  dismiss  the  appeal  where  it  is  taken  by  filing 
bond  with  the  clerk  of  ihe  circuit  court  until  the  appeal  is  in  court  in 
one  of  the  three  ways  provided  by  statute.  Odd  Fellows  Ben.  So.  v. 
Alt  et  al,  570 

6.  Jurisdiction  of  anbjeet-matter,  how  obtained. — ^Jurisdiction  of  the 
subject-matter  is  obtained  by  the  filing  of  the  transcript  of  the  pro- 
ceedings before  the  justice*  and  until  such  transcript  is  filed  the  court 
has  no  power  without  the  appellant's  consent  to  tiy  or  dismiss  the 
appeal.     Odd  Fellows  Ben.  So.  v.  Alt  et  al ,  570 

7.  When  appellant  can  he  charged  with  failure  to  prosecute. — On 
an  appeal  from  a  judf^rment  of  a  justice  of  the  peace,  the  appellee  has 
no  right  to  have  the  appeal  dismissed  for  want  of  prosecution  until  he 
is  in  such  a  situation  as  entitled  him  to  a  trial.  Until  that  is  the  case, 
the  appellant  is  not  in  default  and  can  not  be  charged  with  a  failure  to 
prosecute  his  appeal.    Odd  Fellows  Ben.  So.  v.  Alt  et  a2.,  570 

Generally. 

8.  Suit  for  violation  of  ordinance. — A  suit  for  a  violation  of  an 
ordinance  is  a  civil  proceeding  in  form  and  only  quasi  criminal  in  its 
character,  and  a  city  as  well  as  an  individual  has  the  right  of  appeal  in 
such  case.     Town  of  Greenfield  v.  Mook^  281 

APPEARANCE.— See  Appeals. 

ARBITRATION. 
Genbkallt. 

1.  Proceeding  statutory. — The  proceeding  in  cases  of  submission  to 
an  award  of  arbitrators  is  purely  statutory  and  the  provisions  of  the 
statute  must  be  complied  with  in  order  to  give  the  court  jurisdiction  to 
render  judgment  upon  the  award.  Forman  Lumber  Co.  v.  Eagsdale 
ei  al.,  441 ;  Marline  v.  Harvey^  587 

2.  Statute  not  complied  tciih, — Where  it  did  not  appear  from  the 
order,  when  the  award  was  filed,  nor  that  notice  was  given,  nor 
that  defendant  waived  notice  and  entered  an  appearance,  the  court  has 
no  jurisdiction,  and  a  judgment  entered  on  such  award  is  ezroneoos. 
Forman  Lumber  Co.  v.  Ragsdale  et  al.,  441 

8.  Statute  not  complied  with. — In  this  case  the  submission  was  not 
made  by  an  order  of  tht  court  but  by  the  agreement  of  the  parties,  the 
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ARBITRATION. 
Gkn  BiiALLV.     Continued, 
sabtniasion  beinif  to  a  iingle  arbitrator;  bat  aa  the  BnbmiMion  fails  to 
show  that  the  matters  submitted  were  not  matters  m  suit,  the  puties 
have  not  brought  tJiemselres  within  either  of  t^  gections  of  the 
statute.     Martine  v.  Harctg,  S67 

ASSIGNMENT. 
Gkns:rai,lt. 

1.  Duty  of  a»Hgnee.~AStet  the  eatftto  or  title  to  the  property  has 
vested  in  the  assiguee  by  the  delivery  to  him  of  the  deed  and  the 
property  by  the  insolvent  debtor,  it  is  the  duty  of  the  assig^iee  to  have 
the  deed  recorded.  If  the  assignee  is  guilty  of  misconduct,  bad  faith 
or  tardy  in  the  performance  of  his  duty,  it  can  not  be  eaid  that  the 
rights  of  the  insolvent  debtor  or  other  creditors  should  be  thereby 
changed  or  pr^ndiced.     Mgtr  v.  Falee'  Sons  tt  a\.,  351 

2.  Note»  agsigned  to  defraud  ereiitort. — In  an  action  on  notes 
assigned  by  a  husband  to  his  wife,  it  is  immaterial  for  parties,  not 
creditora  of  the  bnsband,  to  maintain  that  the  notes  were  assigned  to 
the  wife  to  defraud  iteditore.    Funk  v.  LatcBon  tt  al.,  229 

3.  Time  token  aieignment  taket  effect. — As  to  a  debtor  and  his 
creditors  an  assignment  takes  effect  at  the  time  of  delivery  to  the 
assignee  of  the  deed  of  assignment  and  the  property,  and  no 
lien  attaches  atiraiTut  such  property  because  of  an  execution  issued 
after  that  time,  but  before  the  recording  of  the  deed  by  Uie  osaignoe. 
Myer  V.  Falea'  Sana  tt  al.,  S51 

ATTACHMENT  AND  GARNISHMENT. 
Attach  UBBT. 

1.  Ltey  of  «m(.— Sec.  51,  Ch.  77,  R.  S.,  1874,  sulijectsthe  property 
of  the  debtor  in  the  custody  of  the  law,  under  prior  writs,  to  levy  under 
subsequent  writs  of  ett«chment  or  execution,  whether  the  same  were  or 
could  be  placed  in  the  bands  of  the  saroe  officer  or  not,  thns  giving 
creditors  priority  according  to  their  diligence  in  any  interest  the  debtor 
may  have  in  goods  after  the  satisfaction  of  the  prior  lien.  As  the 
law  will  not  permit  the  officer  holding  the  subsequent  write  to  take  the 
goods  into  his  own  control  to  the  eiclusion  of  the  officer  in  whose  pos- 
session they  are,  a  notification  of  the  writ  of  attachment  by  the  officer 
holding  the  subeequent  writ  to  the  officer  in'  ponession  of  the  goods, 
and  an  indorsement  of  the  levy  will  satisfy  the  law.  White  v. 
CuWer,  38 

2.  Pleading. — Usually  the  plaintiff  may  allege  as  many  grounds  of 
attachment  within  the  terras  of  the  law  as  he  may  deem  expedient.  In 
doing  BO,  the  several  grounds  ehonld  be  stated  cu  inula  lively  and  if  any 
one  of  them  be  true  it  will  sustain  the  attachment  though  all  the  Others 
be  untrue.    Boeenheim  et  al.  v.  Fifield,  902 

Garnish  UENT. 

3.  Jdminletralor  amenable  to  proeet*  of  ffarniekmenl. — The  conrt 
is  of  opinion  that  the  rase  of  an  admin '^ti  a' or  is  analojroui  to  the  cit^s 
of  a  master  in  chancer;  and  sheriff  (47  Hi.  'HI  and  12  111.  358)  and  that 
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attachment  and  garnishment. 

Garnishment.    Cohtinued, 
there  ib  a  penonal  obligation  &om  the  administrator  to  tibe  judgment 
debtor.    Bartell  ▼.  Bauman,  450 

4.  Appointment  of  receiver. — ^Tfae  power  ci  a  ooort  to  appoint  a 
receiver  to  take  possession  of  and  sell  or  otherwise  dispose  of  propertj 
son^t  to  be  reached  by  the  process  of  garnishment,  is,  by  the  veiy 
terms  of  the  statote,  limited  to  cases  where  there  are  goods,  chattels, 
etc.,  in  the  hands  of  the  garnishee  which  belong  to  the  defendant,  and 
which  ike  garnishee  is  bound  to  deliver  to  him.  NeUer  t.  Board  of 
Trade,  etc,,  607 

5.  Certifieaiee  of  Board  of  Trade, — ^Where  d^endant  held  certificates 
of  membenhip  in  two  boards  of  trade,  the  garnishees,  and  socfa  certifi- 
cates were  shown  to  be  in  the  hands  of  defendant  and  not  of  garnishees. 
Held,  that  i^aintiffs  failed  to  make  oat  a  case  against  the  garnishees, 
within  the  terms  of  the  statute.    Netter  v.  Board  of  Trade,  etc,,       607 

6.  Character  of  property  to  he  reached  hff  garnishment. — ^The  prop- 
erty or  rights  to  be  reached  by  process  of  garnishment  most  be  of  a  legal 
as  oontradistingaished  from  an  equitable  character.  Th^  most  be  such 
as  are  capable  of  recovery  or  enforcement  by  action  at  law  by  the  debtor 
against  the  garnishee.    Netter  v.  Board  of  Trade,  etc,,,  607 

7.  Hueband  and  wife. — In  a  garnishee  proceeding  by  creditors  of  a 
husband,  and  in  his  name  against  his  wife*s  debtors  who  had  pmtdiased 
a  crop  of  com  raised  on  the  form  formerly  owned  by  the  husband,  where 
the  land  was  leased  and  the  business  was  carried  on  in  the  name  of  the 
wife  and  in  her  name  the  crop  was  sold  to  garnishees.  Held,  that  the 
creditors  of  the  husband  stand  in  his  shoes,  and  if  he  has  no  claim  for 
which  he  could  recover  at  law  against  the  garnishees,  they  must  be  dis- 
charged. Under  the  circumstances  of  this  case,  the  purchasers  of  the 
ax)p  had  a  right  to  deal  with  the  wife  as  an  unmarried  woman,  and  are 
entitled  to  stand  upon  the  contract  th^  made  with  her  in  her  own 
right.     Thompson  v.  Conoter  et  al.,  300 

8.  When  it  can  he  maintained. — The  proceeding  by  garnishment  is 
purely  statutory  and  cases  not  plainly  within  the  statute  are  to  be  dis- 
regarded. The  proceeding  is  in  effect  a  suit  by  th<S  judgment  debtor  for 
the  use  of  his  creditor  against  the  garnishee,  and  generally  speaking,  it 
may  be  maintained  in  all  cases  where  an  ordinary  suit  would  lie  against 
the  latter  in  favor  of  the  judgment  creditor.    BarteU  v.  Bauman,    4:<0 

9.  When  it  can  not  he  maintained. — ^For  reasons  of  public  policy,  a 
municipal  corporation  is  held  not  liable  to  the  process  of  garnishment, 
and  when  the  money  is  in  the  custody  of  the  law  it  can  not  be  reached 
in  this  way.    Bartell  v.  Bauman,  450 

10.  When  official  is  liable. — Whenever  an  official  holds  money 
merely  as  the  agent  of  the  law,  he  is  not  amenable  to  the  process  of 
garnishment,  but  when  his  relation  is  so  far  changed  that  he  is  under 
a  personal  obligation  to  the  judgment  debtor,  he  is  amenable  to  such 
process.    Bartell  v.  Bauman,  450 

ATTORNEYS.— See  Professional  Servicbs. 
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AWARD.— See  Arbitration. 


BANKRUPTCY. 
Generally. 

1.  Pending  suit — Tf  a  defendant  served  with  proceRS,  who  daring 
the  action,  is  adjudged  a  bankrupt,  would  avail  himself  of  his  bank- 
ruptcy as  a  defense  to  the  suit,  he  inust  make  application  for  a  stay  of 
proceedings  as  provided  by  the  Bankrupt  Act.  McLaughlin  v.  Mac- 
Lachlan  et  al.^  631 

2.  When  judgment  will  merge  original  cause  of  action, — If  he  neg- 
lects so  to  do  and  a  judgment  is  rendered  against  him,  he  can  not  after- 
ward, when  he  has  obttoned  his  discharge,  base  upon  it  the  right  to  en- 
join such  judgment,  but  the  judgment  will  meige  the  original  cause  of 
action,  and  become  a  new  debt  not  provable  againnt  the  bankrupt's  es- 
tate, and  whoVy  unaifected  by  the  discharge.  McLaughlin  v.  Mae- 
Lachlan  et  al.^  631 

BANKS— See  Stockholders. 

BASTARDY. 
Action  under  bastardy  act. 

1.  Relatrix  must  he  unmarried  at  time  of  complaint. — When  the 
rela'rix,  who  while  unmarried  was  delivered  of  a  bastard  child,  had 
married  subsequent  to  the  birth  of  the  child,  and  at  the  time  of  making 
complaint  under  the  Bastardy  Act  was  a  married  woman.  Held^  that 
the  term  unmarried  applies  to  and  qualifies  the  status  of  the  mother  as 
complaining  witness,  and  that  the  statute  authorizes  unmarr'.ed  women 
only  to  make  complaint  in  bastardy  proceedings.  Volksdorf  v.  The 
People,  5Qi 

BILL  OF  LADING.— See  Common  Carrier. 

BILL  TO  QUIET  TITLE.— See  Chancery. 

BOARD  OF  TRADE.— See  Garnishment. 

BONDS. 
Official  bond. 

1.  Approval  of  official  bond. — ^The  statute  requiring  a  town  derk 
to  approve  a  bond,  was  made  for  the  security  of  the  public  and  not  for 
^e  benefit  of  the  bondsmen,  and  the  sureties  can  not  object  that  the 
bond  was  not  approved  in  the  manner  provided  by  law.  Town  of  Ash' 
kum  V.  Lake  et  al.,  25 

2.  Can  not  show  conditional  delivery, — Where  a  town  clerk  objected 
to  the  official  bond  off  red  by  the  supervisor  of  the  town  but  upon  the 
promise  to  get  fui-ther  security,  took  the  bond  and  placed  it  among  the 
town  papers  as  such,  and  permitted  the  supervisor  to  file  his  oath  of  office 
and  discharge  his  official  duties.  Held,  that  the  bond  was  good  and  the 
clerk  could  not  be  heard  to  declare  that  the  bond  was  not  accepted. 
Townof  AshkumY.  Lake  etal.,  '    25 

8.    Liabilitg  of  sureties, — Where  sureties  sign  the  official  bond  of  a 
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BONDS. 

Official  bonds.  Continued. 
Bupenrisor  of  a  town  uoconditionttlly  without  any  understanding  that 
other  Becoritiefl  shall  be  procured,  they  can  not  complam  that  afterward, 
by  agreement  of  the  supervisor  with  the  town  deiir,  there  was  to  be 
other  security  and  that  none  was  procuzed.  Toicn  ofA^hkum  t.  Lake 
et  ai,  25 

Refletin  bohd. 

4.  Mistake  of  name  in  bond. — ^Where  at  the  beginning  of  the 
condition  and  in  the  mention  of  the  name  of  the  person  who  sues  out  a 
writ  of  replevin,  it  is  the  said  A  instead  of  S,  and  from  the  whole  in- 
strument there  is  no  doubt  that  S  was  the  person  intended,  the  coutt 
should  look  at  the  whole  instrument  and  thereby  determine  who  was 
the  party  intended.    Affeld  et  al.  v.  The  People,  502 

5.  Omieeion  of  name  of  surety  in  replevin  bond, — Although 
the  name  of  a  surety  is  not  mentioned  in  a  replevin  bond,  it  does  not 
affect  the  validity  of  the  bond;  for  although  the  name  of  the  party  is  not 
mentioned  in  the  bond,  yet  if  he  signs  and  seals  it  he  will  be  boand. 
Affeld  et  al  v.  The  People,  502 

BREACH  OF  PROMISE. 

1.  Promise  to  marry, — Where  parties  enter  into  mutual  promise?  to 
marry  and  expressly  agree  that  their  marriage  shall  be  celebrated  under 
and  in  accordance  with  the  rules  and  cujttoms  of  a  particular  religion  and 
church,  such  rules  and  customs  become  a  part  of  the  contract.  Stone  v. 
Appel,  582 

2.  Befusal  to  marry  in  eontravention  of  such  rules,  etc,,  not  a 
breach, — Where,  by  inadvertence  or  accident  such  parties  happen 
to  fix  upon  a  day  for  their  marriage,  which  tuiii^  out  to  be  one  on  which 
such  ceremony  is  prohibited  by  such  rules  and  customs,  if  eitiier  party 
on  that  account  refuses  or  declines  to  be  married  at  such  prohibited  time 
or  in  a  manner  other  than  that  agreed  upon,  but  is  willing  and  offers  to 
be  married  at  any  reasonable  or  proper  time  after  such  period  of  prohi- 
bition, such  refusal  can  not  be  considered  as  inconsistent  with  sadi  party *8 
promise  or  amount  to  a  breach  of  it.    SUnie  v.  Appel,  582 

BURDEN  OF  PROOF.-^ee  Evidence. 

CHANCERY. 
Bill  to  quiet  titlb. 

1.  Must  aver  that  complainant  was  owner. — A  bill  to  quiet  title  did 
not  aver  that  complainant  was  the  owner  or  in  possession  at  the  time  the 
bill  was  filed.  Held,  this  averment,  being  the  very  ground  of  com- 
plainant's right,  can  not  be  left  to  inference,  but  must  be  proved.  The 
allegation  in  the  bill,  that  complainant  was  seized  of  title  more  than  two 
and  a  half  years  before  the  bill  was  filed  will  not  justify  the  inference 
that  she  was  seized  on  the  day  the  bill  was  filed.  Parke  v.  Brown  et 
al,  291 

3.  Necessary  averments, — A  bill  to  quiet  title  must  aver  either  that 
'  complainant  was  in  possession  of  the  premises  or  that  they  were  nnim- 


CHANCERY. 
Bills  to  <1itibt  titlb.    Coniinutd, 
proved  and  nuoccapied  at  the  time  the  bill  was  filed.    Parke  v.  Brotfit 
tt  al.,  291 

Genekallt. 

3.  AgreetHent  to  nupport  grantor. — Wberfi  a  Bpeciail  contract  for 
services,  between  a  father  and  an  adult  son,  is  cWmed  to  bare  been 
verbally  m»de  yuan  before,  and  such  a  secret  and  stale  claim  is  allegred 
as  the  liability  of  grantees  to  grantors,  a  court  of  equity  must  hold 
graoteea  with  great  strictness  to  show  that  the  agreement  to  support 
the  graotor  and  bis  wife  was  not  a  aubatantial  part  of  the  considera- 
tion.    Funk  V.  Lategon  et  al.,  229 

AppointMtnt  of  neeieer  in  gamighmeHl. — See  Qarkishmbnt. 

4.  Dtcret  avoiding  eireuiti/  of  action. — The  decree  of  the  coart  be- 
low compelling  appellant  to  specifically  perform  his  contract  by  payinj; 
appellee's  judgment,  instead  of  a  decree,  entered  against  the  note  of 
appellant  in  Mrs.  M.'s  hands,  whs  proper.  It  was  wtttun  the  jurisdic- 
tion of  the  court  to  do  equity  between  the  parties  by  releasing  the  one 
directly  responsible,  and  compelling  the  one  Ultimately  responsible  to 
pay.    Such  a  course  avoids  circuity  of  action.    Panton  v.  Collar,     100 

5.  Fratid. — A  party  ii  not  entitled,  in  a  court  of  equity,  to  ckim 
damages  for  loss  arising  from  a  state  of  affaire  which  he,  by  his  fraudu- 
lent conduct,  contributed  to  bring  upon  himself.    Panlon  t.  Collar, 

160 

6.  Stipulation  of  record, — The  bill  in  equity  to  compel  Hie  payment 
over  of  the  money  held  by  the  clerk,  should  not  have  been  dismissed  by 
the  court,  as  plaintifis  were  entitled  to  such  snm  by  tiie  stipulation  of 
record.    Albrigfit  tt  al.  t.  Hcrzog  el  al.,  557 

Suit  for  partition  bettneen  co-tenanlv. — See  Co-TBKants. 
When  equity  will  rectify  mialake  in  contract. — See  Mibtakb. 
Pkactics. 

7.  Accounts. — In  cases  involving  the  examination  of  complicated 
acvonnta,  there  should  be  a  reference  to  a  master  to  state  the  account. 
and  unle^  such  reference  is  had  the  decree  will  be  reversed  without 
looking  into  the  merits.     Gibbi  v.  Meaerve,  613 

8.  Alimony. — In  a  decree  for  alimony,  care  should  be  taken  to  so 
adjust  it  upon  the  property  of  the  husband  that  the  least  possible  injury 
may  result  to  him  consistent  with  a  proper  provision  for  the  wife.  Ray- 
mond Y.  Bagmond,  ]i2 

9.  Alimony,  ineguitabtt  decree. — Where  the  drcamstances  are  such 
that  the  wife  would  be  as  fully  protected,  and  receive  jnst  as  large  au 
income,  by  making  her  allowance  a  charge  upon  real  estate,  it  is  mequi- 
table  to  decree  to  her  one  half  of  her  husband's  property  absolutelv,  in- 
clading  in  that  portion  hank  stock  which  constituted  all  the  available 
means  poasesaed  by  the  husband  to  prosecute  his  business  or  discharge 
his  obligations.     Raymond  v.  Raymond,  173 

10.  Cross-bill.—Ln  answer  which  has  none  of  the  featuiee  of  a  bill 
in  chancery,  makes  no  parties  defendant  to  it,  calls  on  od  one  to  an- 

TolXil    a 
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chancery. 

Practi^b.    Contimied, 
fwer  it,  can  not  become  a  cross-bill  by  simply  askdngr  that  it  be  so  treat- 
ed.   Parke  v.  Brown  et  al.,  291 

11.  Damages  an  dissolution  of  injunction. — ^A  decree  for  damages 
on  the  dissolation  of  an  iig auction  can  not  be  sustained  unless  the  evi- 
dence  upon  which  the  damages  are  assessed  is  preserved  in  the  leoord. 
HouHird  Y.  Austin  et  aL,  655 

12.  Damages^  sugqestion  of. — WhOe  suggestions  of  damages  in 
such  a  case  need  not  be  framed  with  all  the  technical  accuracy  of  com- 
mon law  pleadinfrs,  they  should  be  sufficiently  certain  and  explicit  to 
give  the  other  party  information  as  to  the  nature  and  amount  of  dam- 
ages claimed.     Howard  t.  Austin  et  cU,,  655 

18.  Decree  for  attorney's  fees ,  not  shown  hy  record. — A  decree  for 
attorney's  fees,  where  the  bill  of  exceptions  or  certificate  of  evidence 
fail  entirely  to  show  the  value  of  any  attorney's  fees  or  that  any  were 
made  necessary  in  the  action,  can  not  be  sustained.    Panton  v.  Collar^ 

160 

14.  Decree  ordering  sale  of  property  to  satisfy  judgment. — ^Where 
a  decree  subjects  certain  property  to  the  satisfaction  of  a  judgment  and 
orders  a  sale  for  that  purpose,  it  must  ascertain  the  precise  amount  for 
which  the  premises  are  liable,  or  it  will  be  erroneous.  Gatder  ei  ah  v. 
Wohlers,  594 

15.  Decree  pro  confesso. — A  decree  pro  canfesso  only  concludes  a 
party  to  the  extent  of  the  averments  in  the  bill;  the  defendant  can  not 
in  case  of  such  a  decree  object  to  the  sufficiency  of  the  proof,  but  on 
error  he  may  insist  that  the  averments  of  the  bill  do  not  justify  the  de- 
cree.   Parke  v.  Brown  et  al.,  291 

16.  Failure  to  file  transcript  in  time. — ^Where  a  plaintaff,  through 
the  negligence  of  his  attorney,  failed  to  have  the  transcript  of  a  judg^ 
ment  of  reversiil  of  this  court  filed  in  the  lower  court  within  the  two 
years  prescribed  by  the  statute,  and  the  right  of  action  in  the  original 
suit  had  meanwhile  become  barred  by  the  Statute  of  Limitations,  held, 
that  plaintiff  had  no  relief  in  equity.    Heath  et  al.  v.  Grants  498 

17.  Failure  to  take  exceptions.  —Where  complainant  failed  to  take 
any  exceptions  to  the  form  or  sufficiency  of  the  s  ggestions  of  damages 
in  the  court  below,  he  must  be  deemed,  for  all  the  purposes  of  this  ap- 
peal, to  have  waived  defects  of  this  character.  Howard  v.  Austin  et 
ah,  655 

18.  Objection  too  late. — Where  a  cause  is  tried  on  its  merits  in  the 
oourt  below,  it  is  too  late  to  urge  in  an  appellate  court  that  there  was 
an  adequate  remedy  at  law  and  that  the  court  of  chancery  had  no  ju- 
risdiction of  the  suit.    By-yan  v.  City  of  East  St.  L.,  890 

19.  Requirement  of  creditor's  bill. — ^The  bill  in  this  case  can  not  be 
regarded  as  a  creditor's  bill,  as  it  does  not  set  forth  the  time  when  the 
execution  was  issued,  wh^n  it  was  returnable,  or  the  actual  return  of 
the  sheriff  |)iereon  in  such  manner  as  io  show  to  the  court  that  plaint^ 
iff 's  remedy  at  law  had  been  exhausted.  Albright  et  al.  ▼.  Hmsog  ft 
a?M  557 
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chancery. 

Paactice.     Continue. 

20.  When  coinplainanta  must  pi-orre  amounlt. — Where  a  creditor's 
bill  sets  out  a  judgment  BJid  iBau&nce  and  return  nulla  bona  of  execu- 
tioDB  thereon,  and  tlie  onaweiB  admit  neither  the  amount  dne  nor  the 
letnmB  nulla  bona,  the  complainanta  are  required  t«  prove  them.  Gau- 
Ur  et  al.  v.  WuhUr».  594 

21,  When  equiiy  will  not  reliene.—A  party  who  is  prevented  from 
enforcmg  his  claim  in  a  court  of  lav  by  reason  of  his  own  negligence 
or  laches,  or  that  of  his  attorney,  can  have  no  standing  in  a  court  of 
equity.    Heath  et  al.  v.  Jones,  493 

CITIES.  TOWNS  AND  VILLAGES. 
Gbdkrally. 

1.  Building  of  bridge  by  town  under  $ee.  111. — Where  a  4oVn 
bnildsa  bridge  by  virtue  of  B  111  of  the  Road  and  Bridge  Law,  accepts 
and  pays  for  it  out  of  the  fiinds  raised  by  ihe  town,  there  is  no  legal 
dnty  testing  upon  the  connty  to  reimbnrse  such  town  for  one  half  of  the 
cost  thereof.     Supereitora  of  MeUenrg  Co.  v.  The  People,  204 

2.  Mundam-ie. — A  petition  for  a  mandamus  against  a  connty  boaiii 
to  compel  them  to  furnish  tiA  to  build  a  bridge,  should  allege  that  the 
town  had  raised  one  balfof  the  necessary  ftinds.  Superviaora  of  Kertdall 
Co.  V.  The  People.  '  210 

3.  Whtn  county  board  of  aupetviaors  not  concluded  bg  eommia' 
tiontra' Ending.— The  finding  of  the  commiBsioners  of  highways  an  to 
the  necessity  of  a  bridge,  would  conclude  the  connty  board  of  snper- 
visors  as  to  such  fact,  but  upon  the  question  wbetlier  a  town  has  raised 
one  half  the  necessary  Amds  for  completing  the  proposed  work,  the 
finding  of  the  commissioners  would  not  preclude  the  county  board  of 
supervisors  and  the  courts  from  inqninng  into  the  exiateooe  of  such 
facts.    Saperviaora  of  KendaU  Co.  v.  The  PeopU,  210 

Ordinances. 

4.  Diacharjfing  fine  at  per  diem  alloteanee. — An  offender  violating 
an  ordinance  ot  a  town  can  not  be  required  to  work  out  his  fine  under 
the  act  of  1879  until  the  authorities  of  aucb  town  shall  have  so  provided 
by  ordinance.     Kanouae  v.  Tomn  of  Lexington,  S18 

5.  Order  of  impriaonmeiti. — Where  an  ordinance  of  a  town  provided 
that  in  case  of  certain  convictions  the  offender  might  be  imprisoned  in 
the  connty  jail  imtil  the  fine  and  costs  should  be  paid,  and  the  court 
made  an  order  that  defendant  should  be  imprisoned  in  the  county  jail 
and  remain  there  until  such  length  of  time  as  would  make  the  amount 
of  BQch  debt  at  one  dollar  and  fifty  cents  per  day,  when  he  should  be 
dischaiged.  HtUl,  that,  as  the  statute  provides  that  no  such  impris- 
onment shall  exceed  six  months,  the  judgiri^Tit  should  hare  limited  the 
imprisonment  to  sii  months.     Kanouae  v.  Toum  of  Lexington,        318 

6.  Speed  of  train. — A  municipal  ordinance  as  to  the  speed  of 
trains,  to  have  the  effect  of  raising  the  statutory  presumption  that  an 
injury  result*  from  the  negligence  of  the  company  in  running  its  trains 
at  a  rate  prohibited  by  the  ordinance,  most  conform  to  the  provisions  of 
the  statute.    C.  B.  ((■  Q.  li.  S.  Co.  v.  Dotightrty,  131 
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7.  Suit  for  violation  of  ordinance, — ^A  suit  for  a  violalaon  of  an  or- 
dinance is  acWil  proceeding  in  form  and  only  quasi  criminal  in  its  char- 
acter, and  a  city  as  well  as  an  individaal  has  the  right  of  appeal  in  such 
case.     Toton  of  Greenfield  v.  Mook,  281 

8.  Where  penalty  in  ordinance  exceeds  grant  of  power  in  ckar- 
ter. — Where  the  charter  of  a  town  limited  the  fine  to  be  imposed  for  a 
violation  of  the  ordinances  to  a  sum  not  exceeding  fifty  dollars  for  each 
offense,  while  an  ordinance,  prohibiting  the  sale  of  intoxicating  liquors, 
fixed  the  penalty  for  violation  at  not  less  than  twenty  nor  more  than<me 
hundred  dollars.  Held,  that  the  minimum  of  twenty  dollars  is  directly 
within  the  grant  of  power  in  the  charter.  The  maximum,  so  far  as  it 
exceeds  fifty  dollars,  is  void  for  want  of  authority:  but  any  fine  imposed 
within  these  prescribed  limits  is  authorized  both  by  the  charter  and  or- 
dinance.    Town  of  Greenfield  ▼.  Mooh,  281 

SiDBWALKS. 

9.  Duty  in  construction  of  sidewalks, — ^A  city  is  not  requited  to 
have  its  sidewalks  so  constructed  as  to  secure  immunity  from  i^juxy  in 
using  them,  nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to 
that  end.  It  is  only  required  to  see  that  its  sidewalks  are  reasonably 
safe  for  persons  exerdsing  ordinary  care  and  caution  in  using  them. 
City  of  Aurora  v.  Browne  122 

10.  Knowledge  of  defect  in  sidewalk. — Where  the  stonqs  of  a  side- 
walk down  a  decline,  the  grade  of  which  the  city  authorities  could 
not  lessen  without  damaging  other  important  streets,  had  been  worn 
smooth  by  constant  travel,  and  a  railing  had  been  erected  to  enable 
parties  to  secure  themselves  from  falling.  Held,  that  a  party  who 
knowing  the  condition  of  the  walk,  ventured  upon  it  and  did  not  take 
the  necessary  precautions  to  prevent  a  fall,  can  not  recover.  City  of 
Aurora  v.  Brown^  122 

COMMON  CARRIERS.-«ee  Railroads. 
Generally. 

1.  Measure  of  damages. — The  measure  of  damages  in  this  case 
would  be  the  difference  between  the  value  of  the  trees  if  ih^  had  been 
delivered  in  good  order  and  in  a  reasonable  tmie,  and  their  value  in  the 
damaged  condition  they  were  in  at  the  time  of  delivery.  W,  St,  L,  it 
P.  R'y  Co.  V.  Lynch,  365 

2.  Special  damages. — As  between  vendor  and  vendee  or  shipper 
and  carrier,  where  the  article  is  desired  for  a  special  purpose,  that  fact 
should  be  communicated  to  the  vendor  or  carrier,  if  it  is  made  the  foun- 
dation of  special  damages  against  them  and  is  of  a  character  likely  to 
affect  the  action  of  the  vendor  or  carrier.  W.  St.  L.  dt  P.  S^y  Co-  v. 
Lyncht  865 

3.  Where  storage  is  main  thing  in  contemplation  of  parties.-^ 
Where  storage  is  the  main  thing  in  the  contemplation  of  the  parties, 
and  the  removal  of  the  goods  to  the  warehouse  and  their  return  to  the 
bailor  in  the  same  city,  is  merely  a  necessary  incident  to  the  storage, 


IMDEX.  b77 

'  COMMON  CARRIERS. 
GER&RALI.T.     Continutd. 

the  hftbilitf  is  that  of  a  waiehoosemaii  and  not  of  a  oommoa  cairiei. 
Armfield  v.  Humphrey,  90 

LlAaiLITT. 

4.  A  eonlrad  neeeggary. — No  cotntnon  law  obligation  attaches  for 
a  common  carrier  to  cany  snTely  beyond  its  own  line  until  tbere  it  a 
ooDtroct  to  cany  beyond  ite  line.  While  the  mei«  reception  by  the 
carrier,  of  gaaie,  marked  for  tnuiaportafdon  to  a  place  be^roud  its  line, 
may  be  prima  fade  evidence  of  Buch  a  contract,  the  insertion  in  the 
bill  of  lading:  of  the  limitation  of  the  contract  of  carriage  to  its  own 
line,  brought  to  the  notice  of  and  accepted  by  the  shipper,  will  rebut 
snch  evidence.     C.  <«  jV.  W.  R'y  Co.  t.  Chui-ch  H  ul.,  17 

5.  Custom  limiting  liability.-^K  custom  that  a  earner  shall  not 
be  liable  for  injury  to  or  loss  or  destruction  of  live  stock  beyond  the 
value  of  |I00  is  against  pubHc  policy,  as  a  custom  which  will  excuse  a 
carrier  trom  act«  of  negligence,  is  invalid.  C,  R.  I.  A  P.  B'y  Co.  v. 
Harmon,  54 

6.  Impaired  condition  of  freight. — The  liability  of  a  common  ear- 
lier for  the  impaired  condition  of  property  upon  arrival  at  ite  destina- 
tion, depends  upon  the  nature  of  the  commodity  carried  and  the  cause 
of  the  deterioration  in  value  or  of  the  injury  received  during  its  trannt. 
Where  Ihe  loss  or  iiy'ury  was  the  direct  result  of  natural  decay  or  any 
inherent  infirmity  in  the  article  itself,  the  carrier  is  not  liable.  C.,  S. 
I.  *  P.  E'y  Co.  V.  Harmon,  54 

7.  lAabititij  beyond  its  Hue— Limitation  in  receipt. — Where  goods 
were  received  by  a  common  carrier,  marked  for  transportation  be- 
yond its  line,  and  the  bill  of  lading  limited  the  common  law  liability  of 
the  carrier  to  safe  carriage  over  its  own  line.  Held,  tbat  the  inhibition 
contained  in  Ch,  114,  §  82,  R.  8.,  does  not  apply  to  a  case  where  the  car- 
rier is  nnder  no  obligation  at  common  kw  to  undertake  to  carry  goods 
beyond  iU  own  line,     C.  rf  N.  W.  R'y  Co.  v.  Church  tt  at.,  17 

8.  Notice  limiting  Uabilitij. — Notice  to  the  shipper  of  the  adoption 
of  a  rule,  that  the  carrier  will  not  transport  live  stock  unless  the  ship- 
per signs  a  special  contract,  limiting  the  liabililf  of  the  carrier, 
for  loss  or  injury  thereto,  to  ftOO,  does  not  create  a  contract  between 
the  parbes  by  which  such  rules  become  binding  upon  the  shipper.  The 
assent  of  the  shipper  most  appear  before  he  can  be  bound.  C,  B.  I.  <t 
P.  S'y  Co.  V.  Harmon,  54 

9.  Vitality  of  freight.— T^a  the  transportation  of  live  stock,  the  car- 
rier in  the  absence  of  negligfnce,  is  not  responsible  for  such  inju- 
ries as  occnr,  in  consequence  of  the  vitality  of  the  freight.  C,  B.  I. 
a  P.  B'y  Co.  V,  Harmon,  54 

CONSTBUCTION. 
Of  dsedb. 

1.  Damages  gusiaitted. — The  words  "damages  snstained "  should 
be  construed  with  reference  to  their  known  legal  signification,  viz: 
such  damages  as  in  legal  contemplal£on  are  to  be  regarded  aa  the  re- 
sult of  the  wrongful  act.    Tetziier  et  al.  v.  Naughton,  148 
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Of  DKBDe.    Continued, 

2.  Reservation  of  right  of  way. — In  eonstmingr  a  merration  of  a 
right  of  way  in  a  grant,  the  rule  is  that  a  way  is  nerer  presumed  to  be 
in  gross  when  ft  can  fairly  be  oonstraed  to  be  appurtenant  to  the  land. 
Kramer  y.  Knauff^  115 

Of  8TATDTK&. 

3.  Assignment, — ^The  proyision  of  the  statute  is  "  Eveiy  assignment 
shall  be  duly  acknowledged  and  recorded  in  the  county,"  etc  If  the 
Legislatnie  had  intended  that  the  assignment  snonld  not  take  effect 
until  the  deed  thereof  had  been  recorded,  it  would  doubtless  have  so  en- 
acted. The  fair  construction  b  Uiat  filing  the  paper  for  reoord  is  not 
to  give  notice  of  the  assignment  any  more  than  it  is  to  give  the  court 
jurisdiction  of  the  subject-matter.    Myer  ▼.  F^les*  Sons  et  a/..       351 

4.  General  rule. — It  is  one  of  the  settled  rules  applicable  to  the  con- 
struction and  interpretation  of  statutes  that  when  an  act  is  expressed  in 
clear  and  precise  terms,  when  its  sense  is  plain  and  leads  to  nothing 
absurd,  courts  are  to  adopt  the  meaning  which  the  words  naturally  im- 
port.    Vclksdorf  ▼.  The  People,  534 

CONTRACTS. 

CONSIDKKATIOir. 

1.  Agreement  of  creditors, — A  debt  can  not  be  satisfied  by  the  pay. 
ment  of  a  less  sum  than  that  due,  and  the  promise  to  discharge  upon 
such  payment  is  void  for  want  of  a  consideration.  This  rule  does  not 
apply  to  an  agreement  mutual  in  its  obligations  between  several  cred- 
itors with  a  failing  debtor,  as  the  promise  of  one  creditor  is  consideration 
for  the  promise  of  another.     Oillfillan  v.  Farrington  et  al,,  101 

Generally. 

2.  Agreement  to  extend  time  of  payment, — An  unexecuted  promise 
by  a  principal  debtor  to  secure  his  debt  is  not  a  sufficient  consideration 
for  an  agreement  to  extend  the  time  of  payment.    Newell  v.  Walter, 

306 

3.  Acceptance  of  beneficial  services, — The  m?re  acceptance  of  bene- 
ficial services  rendered  by  another  witiiiout  the  request  of  the  party  to 
be  charged,  and  without  any  subsequent  promise  to  pay  for  the  same, 
creates  no  obligation  to  pay,  even  though  the  services  rendered  be  bene- 
ficial to  the  person  accepting  them.  To  create  a  liability  thero  must  be 
either  a  previous  request  or  a  subsequent  promise,  express  or  implied. 
Tascott  V.  Grace^  639 

4.  Affirmance  of  contract. — A  party  can  not,  while  affirming  a  con- 
tract of  sale,  repudiate  the  consideration  which  formed  an  integral  part 
of  the  contract  and  recover  another  and  difi^irent  oonsideration.  A 
party  to  a  contract  can  not  affirm  it  in  part  and  avoid  it  as  to  the  residue. 
Barhydt  v.  Clark,  646 

5.  Agreement  by  portion  of  the  creditors, — An  agreement  by  a  por- 
tion of  the  creditors  to  accept  in  satisfaction  less  than  the  amount  due, 
not  conditional  upon  the  concurrence  of  others,  is  as  valid  against  them 
as  if  made  by  all  the  creditors,  and  a  tender  by  the  debtor,  according  to 


CONTRACTS. 
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it«  tenns,  being  equivalent  to  performance,  ii   sufficient,  whether  such 
tender  be  accepted  or  not.     GWJillait  v.  Fnrrington  tl  al.,  101 

ABto  nudumpactum. — 8ce  Prou iB8onY  NoTEa. 

6.  CoMraet  for  services. — A  cootraot,  maile  by  a  brother  that  ha 
minor  Bister  should  remain  in  a  family  and  her  support  pay  for  her 
servicea  rendered,  if  fair  and  reasonnble  in  its  inception,  would  bind 
tbe  sitter  an  long  an  ithe  remuned  in  the  fiimity  without  a  change  in  her 
reiations  to  theu.     Dafdg  v.  NeUon,  71 

7.  Con'raet  tn  writing, — When  partie*  have  deliberately  put  their 
agreemeDt  in  writinf;  in  such  tenos  a^  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  intent  of  such  obligation,  it 
i*  conclusiTely  presnmed  that  the  whole  en?agement  of  tha  parties  and 
the  extent  and  manner  of  their  nndertakiog  was  reduced  to  writing  and 
oral  taatimony  of  a  previous  eolloquiiim  between  the  piuiies.  or  of  con- 
Tersaljona  or  dedariitiona  at  the  time  when  it  was  completed  or  after- 
ward, is  inadmisaible.     Kergan  el  al.  v.  Kinnaire,  48 1 

8.  Implied  cotitraetfor  necessnrieg  binding  on  insane  pemons. — 
The  contract  of  an  insane  person  for  necesxaries  fnipplied  to  him  in  good 
faith  may  l>e  enforced,  and  it  is  not  necenaary  to  prove  a  spetdlio  agree- 
ment because  the  law  raises  a  contract  by  implication  on  the  pirtof  the 
insane  person,  by  virtue  of  which  the  amount  of  such  necessaries  be- 
comes payable  as  a  debt.     Frailt  v.  Anderson,  412 

9.  Members  of  same  fatnili/. — Where  members  of  a  family  live 
together  as  one  household,  the  law  will  not,  in  the  absence  of  special 
circumstances,  imply  either  an  intention  to  charge  or  a  promise  to  pay 
for  board  or  services  among  such  m  ambers.  In  such  cases,  the  pre- 
sumption naturally  arises  from  the  very  fact  of  the  relaHonship  that  it 
was  intended  as  a  gratuity.  To  ^elmt  the  presumption,  ordinarily 
either  an  express  contract  must  ba  proved  or  it  must  be  shown  by  facts 
and  circumstances  that  at  the  time  the  board  was  furnished  the  one  ez- 
pect«d  to  receive  paymeht  and  the  other  to  make  payment  Fraiit  v. 
Aadeiton,  421 

10.  Special  eontraet  for  son's  servlceg  after  becoming  of  age. — A 
son  remaining  and  working  in  his  falh^r's  family,  after  becoming  of 
age,  can  not  recover  for  such  aeiTii;es  without  a  previous  contract  there- 
for.    Funk  V.  Lavson  el  at.,  229 

CONVEYANCES.-Sce  Deedb. 

OutBBALLT. 

1.  Votuntarg  eontegance. — A  volnntaty  conveyanoe  is  invalid  as 
against  a  pre-eiisting  creditor  of  the  grantor,  unless  such  facts  are 
shown  as  take  the  case  out  of  the  general  rule.     Wallace  v.  White  et 

al.,  177 

COSTS. 
Gbreballt. 

1.    Against  tupereisort  of  a   tow'}, — It  is  error  to  render  costs 
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COSTS. 
Generally.  Continued, 
against  supemsoni  of  a  town  in  an  action  of  certiorari  to  haTe  the 
court  declare  Toid  a  certain  record  made  by  the  snperrisors.  The 
duties  of  the  supervisors  ended  when  they  made  the  order,  and  they 
should  not  be  held  liable  for  costs  in  case  the  order  was  not  legal.  Al- 
exander et  al,  ▼.  Hubeneam  et  a/.»  120 

CO-TENANTS. 
Generally. 

1.  Improvements. — A  co-tenant  can  not  be  brou^rht  into  court  to 
answer  to  the  judgment  creditor  of  the  other  co-tenant  for  improve- 
ments made  by  the  latter  upon  the  premises,  which  are  the  subject  of 
such  co-tenancy,  in  advance  of  a  suit  lor  partition,  wherein  all  the 
equities  growing  out  of  such  co-tenancy,  up  to  th3  time  of  its  severance, 
may  be  adjusted.     Beam  v.  Scroggin  et  al.,  321 

2.  In  suit  for  partition^  adjustment  for  improvements. — In  a  suit 
for  partition  between  tenants  in  common,  where  one  has  advanced 
money  to  improve  the  property  sought  to  be  partitioned,  a  court  of 
equity  will,  if  practicable,  allot  to  him  the  portion  so  improved,  without 
taking  into  the  account  the  value  of  the  improvements,  or  where  such 
division  can  not  be  made,  will  allow  him  a  reasonable  remuneration  for 
the  increased  value  of  the  premises  caused  by  the  same.  Beam  v.  Scrog- 
gin et  al.f  321 

8.  Husband  and  wife  as  co-tenants. — ^The  intent  with  which,  and 
the  circumstances  under  which  the  improvements  have  been  made  axe 
always  fair  subjects  of  inquiry  of  a  court  of  equity,  and  should  it  vgr 
pear  that  in  the  absence  of  either  actual  or  constructive  fraud,  a  hus- 
band, where  husband  and  wife  were  co-tenants,  had  made  8uch  im- 
provements with  the  intent  of  conferring  a  benefit  upon  the  wife  in  the 
nature  of  a  gift  without  hope,  expectation  or  promise  from  her  that 
either  he  or  his  heirs  should,  in  case  of  partition,  receive  any  compensa- 
tion therefor,  the  court  would  refuse  to  divest  the  wife  of  her  legal  title 
thereto  for  the  benefit  of  her  husbaud*s  creditors.  Beam  v.  Scroggin 
et  al,  321 

COUNTIES. 
Generally. 

1.  Building  of  bridge  bg  town  tiit(?«r  §111.— Where  a  town  builds 
a  bridge  by  virtue  of  section  111  of  the  Road  and  Bridge  Law,  accepts 
and  pays  for  it  out  of  the  funds  raised  by  the  town,  there  is  no  legal 
duty  resting  upon  the  county  to  reimburse  such  town  for  one  half  of  the 
cost  thereof.    Supervisors  of  McHenrg  Co.  v.  The  People^  204 

2.  Mandamus, — A  petition  for  a  mandamus  against  a  county  board 
to  compel  ihem  to  furnish  aid  to  build  a  bridge,  should  allege  that  the 
town  had  raised  one  half  of  the  necessary  funds.  Supervisors  of  Ken- 
dall Co.  V.  The  People,  210 

3.  Re- assessment. — Sections  93  and  97  of  the  Revenue  Act  must  be 
construed  together.    One  gives  the  cojnty  board  power  to  order  a  re- 


COUNTIES. 
Qbherallt.    Conlinutd. 
asseeBment  of  the  tomtship;  tbe  other  reqaiies  the  township  to  pay  for 
the  »erTiceB  of  the  a^seMor.    Where  there  is  township  ortrnnizatioa, 
the  statute  doe*  not  require  the  coud^  to  pay  the  township  asgeeaor  in 
any  event     Craic/ord  Co.  v.  HuU.  406 

4.  When  eounlt/  board  not  prtcliided  by  finding  of  highway  com- 
missioners.— The  finding'  of  commigaioDen  of  hifrhways  iw  to  the  ne- 
ceseity  of  a  bridge  would  conclude  the  county  board  of  snperviBOra.  as 
to  Buch  fact,  but  upon  the  quPBtion  whether  a  town  has  nused  one  balf 
of  the  necessary  fund.s  for  completing  the  proposed  work,  the  finding 
of  the  commissioners  would  not  preclude  the  county  board  of  Buperviuorj 
and  the  courts  from  inquiring  into  the  existence  of  inch  fact.  Suptr- 
visors  of  KtndaU  Co.  t.  'JhePtoj/h,  210 

COURTS. 
Gbsehallt, 

1.  Judgment  a»  evidence. — The  judgment  of  a  court  of  concurrent  or 
exclasive  jurisdiction,  is  not  evidence  of  any  matter  which  came  collater- 
ally in  question,  although  within  its  jurisdiction,  nor  in  tbe  judgment 
evidence  of  any  malter  to  be  inferred  by  argument  from  it.  FiUard  re 
al.  V.  Foster,  132 

2.  Proof  aliunde  the  record. — The  issues  formed  in  a  county  court, 
in  a  pioceedii'K  to  have  a  (.'onserrator  appointed,  do  not  ueceisarily  in- 
Tolre  the  same  questions,  necessary  to  be  determined  in  seitlinfif  the 
mental  capacity  to  make  a  will,  and  to  make  the  verdict  of  the  jury  and 
the  jadgment  of  the  count;  court  evidence  to  prove  mental  incBpacity  to 
make  a  valid  will,  wonld  require  proof  aliunde  the  record  to  show  what 
the  isBue  and  proof  were,  and  the  argument  and  deduction.  Pittard  tl 
al.  V.  Foiltr,  132 

Trial  oalrndarb. 

3.  Atlome'i  ma;t  depend  upon  Ifial  calendar  distributed  by  officers 
of  court. — An  attorney  may  look  to  a  trial  calendar  made  by  the  offi- 
cers of  the  court  and  distributed  to  members  of  the  bar  according  to 
the  practice,  for  his  information  and  guidance,  and  if,  oiler  a  ciirfful 
examination,  he  is  unable  to  find  thereon  a  given  cause,  he  may.  wllh- 
ont  being  suSject  to  the  imputation  of  negl'gence,  assume  that  such 
caose  was  not  hable  to  be  called  for  trial.    Allen  et  al.  v.  Hoffman, 

&n 

CREDITOR'S  BILL— See  Chancery. 
CRIMINAL  LAW. 

QUIBKAU-T. 

1.  Accusation  including  offense  of  inferior  degree. — Tf  an  accusa- 
tion includes  an  offense  of  an  inferior  degree,  the  accused  mxy  be  ac- 
quitted of  the  higher  crime  and  convicted  of  the  lesser;  and  in  an  ac- 
tion of  malicious  prosecution  a  conviction  of  snch  inferior  oD'enee  will 
be  considered  as  the  proximate  effect  of  the  original  accusation.  Fntnk- 
fvrter  v.  Bryan,  &19 
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CRIMINAL  LAW. 
Gekerallt.    Continued, 

2.  Illegal  act  of  justice,— Where  appellant  instigated  the  suing  out 
of  a  State  warrant  against  appellee,  and  the  complaint  on  which  it  is- 
sued contained  an  accusation  of  larceny  and  that  only,  and  the  justice 
of  his  own  motion  changed  the  charge  of  larceny  into  one  of  "  disorder- 
ly *'  conduct  and  imposed  a  fine.  Held,  in  an  action  for  malicious  pros- 
ecution,  that  appellant  could  not  be  held  responsible  for  these  illegal 
acts  of  the  justice,  and  when  appellee  chose  to  dismiss  his  suit  as  to  the 
justice,  it  was  error  to  overrule  appellant's  motion  to  exclude  the  evi- 
dence as  to  such  acts.     Frankfurter  ▼.  Bryan,  549 

3.  SnUfor  violation  of  ordinances — Quasi  criminal. — ^A  suit  for  a 
violation  of  an  ordinance  is  a  civil  proceeding  in  form  and  only  quasi 
criminal  in  its  character,  and  a  city  as  well  as  an  individual  has  the 
right  of  appeal  in  such  cases.     Town  of  Greenfield  v.  Mook,  281 

4.  When  penalty  of  ordinance  exceeds  grant  of  pother  in  charter, — 
Where  the  charter  of  a  town  limited  the  fine  to  be  imposed  for  a  vioLi- 
tion  of  the  ordinances  to  a  sum  not  exceeding  fifty  dollars  for  each  of- 
fense while  an  ordinance  prohibiting  the  sale  of  intoxicating  liquors, 
fixed  the  penalty  for  violation  at  not  less  than  twenty  nor  more  than  one 
hundred  dollars.  Heldj  that  the  minimum  of  twenty  dollars  is  directly 
within  the  grant  of  power  in  the  charter.  The  maximum  so  far  a^  it 
exceeds  fifty  dollars  is  void  for  want  of  authority,  but  any  fine  imposed 
within  these  prescribed  limits  is  authorized  both  by  the  charter  and  or- 
dinance.    Town  of  Greenfield  v.  Mook,  281 

OllDER  OF  IMPKI80NMENT. 

5.  Municipal  ordinance, — Where  an  ordinance  of  a  town  provided 
that  in  case  of  certain  convictions,  the  offender  might  be  imprisoned  in 
the  county  jail  until  the  fine  and  costs  should  be  paid,  and  the  court 
made  an  order  that  defendant  should  be  imprisoned  in  the  county  ja!l 
and  remain  there  until  such  length  of  time  as  would  make  the  amount 
of  such  debt  at  $1.50  per  day,  when  he  should  be  discharged.  Held, 
that,  as  the  statute  provides  that  no  such  imprisonment  shall  exceed  six 
months,  the  judgment  should  have  limited  the  imprisonment  to  six 
months.    Kanouse  v.  Town  of  Lexington,  318 

6.  Working  out  fine, — An  offender  violating  an  ordinance  of  a  towa 
can  not  be  required  to  work  out  his  fine  under  the  act  of  1879  until  the 
authorities  of  such  town  shall  have  so  provided  by  ordinance.  Kanouse 
V.  Town  of  Lexington,  318 

Recoontzances. 

7.  Change  of  venue. — A  county  judge  can  not  change  the  venue  in 
a  criminal  cause  or  <r  msfer  it  to  the  circuit  court  of  his  own  volition, 
because  an  attorney  lor  the  defendant  at  the  time  of  his  election  as 
county  judge.  Such  an  order  is  a  nullity  and  sureties  can  not  be  held 
liable  for  a  failure  on  the  part  of  the  principal  to  appear  in  the  circuit 
court,  for  their  contract  was  for  appearance  in  the  county  court.  Adams 
et  al.  V.  The  People,  880 

8.  Where  />ro«ecufed.— Recognizances  must  be  prosecuted  in  the 


CRIMINAL  LAW. 
Rbcoonizakcbs.    Continued. 
coart  in  vrhtrli  they  atn  taken  or  ackaowled;{ed,  or  to  which  they  are  by 
law  retarned.    Adam*  et  al.  v.  T  e  People,  3S0 

Writ  of  error. 

9.  When  U  tcill  not  lie. — A  writof  error  does  not  lie  at  the  inatance 
of  the  people  to  reverse  the  judgnieut  of  a  trial  uourt  in  a  criminal 
case.     Tht  PeopU  v.  Glodo,  348 

CUSTOM. 

(iSHEKALLT. 

1.  lAmitlng  liabilits  of  earrUr. — A  ciutom  that  a  carrier  shall  not 
be  liable  for  injury  to,  or  loan,  or  cte^ttructioa  of  live  stock  beyond  thu 
value  of  $100,  u  against  public  policy,  as  a  custom  which  will 
excuse  a  carrier  frotn  acts  of  nei^ligdnce,  is  inviitid.  C,  B.  I.  cf  P.  R'y 
Co.  ».  Hariuun,  54 

DAMAGES. 

EXKMPLART  DAMAOGS. 

1.  DiKretioiiar'j  matter. — To  instruct  the  jury  to  p»e  exemplary 
damages,  if  tbey  found  actual  damnges,  was  error.  This  should  be  a 
discretionaiy  matter  with  the  jury,  based  on  substantial  reasons.  Tetz- 
ner  et  aJ.  v.  Naughloti,  '  148 

2.  Jury  fhould  exercise  /air  and  reatanable  di»cretion.—Th« 
measure  of  damages  for  ihe  legal  injury  in  a  case  of  malicious  proaecu- 
tioo,  is  compensation.  In  addition  to  compensation,  the  jury  may  add 
exemplary  or  punitive  damages,  butinfixing  the  amount  they  should  ex- 
ercise a  fair  and  reasonable  discretion,  keeping  in  view  the  nature  of  the 
wrong  committed  and  the  eno-  mity  or  otherwite  of  such  aggravating 
circumstances  as  shown  by  the  evidence,  rather  than  the  measure  of 
compensation  to  the  plaintiff.     Frankfurtrr  v.  Bryan,  549 

3.  When  exemplary  damages  should  not  be  given. — Where  the  act 
complained  of  was  not  wanton  or  willful  and  no  evidence  before  the 
juiy  authorized  punitive  damages,  it  was  error  to  instract  the  jury  if 
they  found  for  plaintiff  "to  assess  her  damages  at  such  sum  as  they  may 
believe  from  the  evidence  she  is  entitled  toreceive."  The  iustmctions 
should  have  limited  her  right  of  recovery  to  such  damages  as  she  had 
sustained.     Jame»  et  al.  v.  JohntOH,  286 

Genrrallt. 

As  to  waiver  of  damages. — See  Waiter. 

4.  Assigning  value. — Where  the  value  of  proper^  iiu'ured  is  allefced 
by  wtv  of  damages,  it  is  not  neceeaary  to  specially  aver  all  the  qualities 

,  that  constituted  such  value.     C,  R.  I.  A  P.  B'y  Co.  v.  Harmon,        <A 

Decree  for  damages, — See  Chancket. 

6.  Drainage. — Where  a  drain  failed  to  accomplish  its  pnrpow  and 
appellee's  remedy  for  such  defect  was  an  action  tor  breach  of  the  con- 
tract, or  a  suit  upon  tJie  original  cause  of  action  which  he  would  have 
had  if  the  drain  had  not  been  laid.  Held,  in  the  latter  case,  appellee 
can  only  recover  such  damages  as  have  accrued  to  him  by  reason  of  the 
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increaee  in  the  flow  of  water  o^er  that  which  woald  have  flowed  there 
had  the  groonds  ftom  which  the  water  was  collected  remained  in  a  state 
of  nature,  and  any  damages  from  the  breach  of  the  contract  can  not  be 
taken  into  consideration.     CUy  of  Bloomington  t.  Burke,  SI4 

6.  General  rule  of  damages  where  seller  fails  to  deliver.-^The  gen- 
eral role  of  damages  in  the  purchase  and  sale  of  personal  property 
where  the  seller  fails  to  deliver,  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  deliyeiy.  But 
where  a  specific  article  is  bought  for  a  specific  purpose,  known  to  the 
vendor  at  the  time  of  sale,  and  such  article  can  not  be  had  on  the  market 
or  has  no  ascertainable  market  value,  the  general  rule  does  not  apply. 
EamBey  et  al.  v.  Tullg  ei  al.^  463 

7.  Measure  of  damages. — Where  one  of  two  contracting  parties, 
not  being  himself  in  default,  suffers  a  loss  by  the  wrongful  default  of 
the  other,  he  ought  to  receive  full  and  just  compensation  therefor.  His 
recoveiy  is  to  be  limited,  however,  to  such  damages,  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  t.  «.,  according  to  the 
usual  course  of  things,  from  the  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  a  probable  result  of  the  breach  of 
it.    Ramsey  et  al,  v.  Tally  et  al.,  463 

8.  Special  damages. — Special  damages  being  those  that  do  not 
necessarily  result  from  the  violation  of  the  contract  complained  of,  must 
be  particularly  stated  in  the  declaration,  otherwise  they  can  not  be  re- 
covered.    W.  St.  L.  d:  P.  R"y  Co.  v.  Lynch,  365 

9.  Where  ir junction  is  dissolved. — In  all  cases  where  an  iigunction 
is  dissolved,  such  damages  may  be  a<(8essed  as  the  nature  of  the  case 
may  require  and  to  equity  appertain.    Howard  v.  Austin  et  al.,       655 

Nominal  damages. 

10.  Issue  of  right  of  way. — In  a  case  where  a  right  of  way  is  in 
issue,  an  appellate  court  will  reverse  an  erroneous  judgment,  although 
no  actual  damage  was  proved,  since  by  pleading  a  right  of  way,  an  is- 
sue of  a  permanent  righ .  is  tendered,  and  the  judgment  below,  if  allowed 
to  stand,  would  be  conclusive  and  binding  upon  parties  and  privies. 
MeriHl  V.  Dibble,  85 

DECLARATION.— See  Evidence. 

DEEDS. 
Gekbrallt. 

1.  Agreement  to  support  grantor. — An  a^^reement  to  support  grant- 
or, where  it  forms  a  substantial  part  of  the  consideration,  in  a  convey- 
ance of  land,  is  in  the  nature  of  a  secret  trust  for  the  lienefit  of  the 
grantor,  and  if  the  transaction  leaves  the  grantor  indebted  beyond  his 
means  of  payment,  will  avoid  the  conveyance  as  to  creditors  not  fully 
provided  for.    Funk  v.  Lawson  et  al.,  229 

2.  Ignorance  of  contents  of  deed. — ^That  a  party  to  a  deed  did  not 
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DEEDS. 
Gemirallt.  Continued, 
know  the  contenU  of  the  deed  at  the  time  of  eiecatinfir  it,  is  trho));  itn- 
miiterial,  if  afterward  with  full  knowledge  of  its  contentB,  he  adopts 
it  and  i^eeks  to  avail  himBelfof  anjr  riffhts  onder  it  If  he  affirma  and 
relies  upoo  the  contract,  he  mast  take  it  eum  onert  subject  to  sit  iCa 
terms  aad  conditions.    Barkgdi  v.  Clark,  646 

8.  KnmeUdgt  of  original  liabilitif. — Parties  who  knew  of  on  orig- 
inal liabilitj  of  a  grantor  ore  not  warranted  in  aasnraing  it  has  been 
paid,  without  inquiry  made.  If  they  take  a  deed,  pnrportiii^  to  give 
them  all  of  grantor's  available  meBOs  of  payment,  they  maat  be  held  to 
have  taken  a  title  affected  by  whatever  of  infirmity,  if  any,  was  im- 
parted by  theli  agreement  to  Hopport  grantor  as  part  of  the  considera- 
tion. Funk  T.  Lateton  el  al.,  229 
RBSBfiVATiONa. 

4.  Intention  and  turrimnding  eireumtfa>icts.'—¥tdt\j  considering  the 
reserving  clause  in  the  deed  and  the  surrounding  ciicumstoncee  in  this 
case,  the  court  is  of  opinion  that  it  was  the  intention  of  the  parties  that 
the  right  of  way  should  be  appurtenant  to  the  estate.  Kramtr  t. 
Eaauff,  115 

5.  Bight  of  may. — In  construing  a  reserration  of  a  ri^t  of  way,  the 
nle  is  that  a  way  is  never  presumed  to  be  in  gross  when  it  can  fiu'riy 
be  construed  to  be  appurtenant  to  the  land.    Kramtr  f.  Knanf,      115 

6.  (fords,  heirs,  aaaigna.  etc. — It  is  not  necessary  that  the  words 
heirs,  assigns  or  grantees  should  be  nsed  in  a  reservation  in  addition  to 
that  of  the  grantor,  to  determine  the  intention  to  moke  the  reBerva* 
tion  appurtenant.    Kramer  v.  Knauff,  115 

DELIVERY.— See  Salb. 

DISTRESS  FOR  RENT.— See  Lakdlobd  ahd  Tkhaht. 

DIVOaCE.— See  Husband  akp  Wire. 

DBAINAQE.— See  Watkr-coumes. 

DRAM  SHOPS. 

Gknerallt. 

1.  Action  under  drant  shop  aet. — N.,  appellee's  husband,  an  habit- 
ual dmskard,  while  in  a  state  of  intoxication  was  run  over  by  the  cars 
and  killed.  Appellee  brought  a  joint  action  against  T.  H.  and  L.,  saloon 
keepen,  who  had  sold  her  husband  intoxicating  liquor  on  the  day  of  his 
death,  and  others,  who  vkm  charged  with  causing  N.  to  become  an 
habitual  drunkard  by  repeated  sales  of  liquor  to  him  at  times  preceding. 
Held,  that  the  sale  of  the  intoxicating  liquor  by  T.  H.  and  L.,  on  the 
day  of  his  death,  was  the  intervening,  independent  act  of  a  third  party 
between  the  wrongful  acta  compUined  of  and  the  injory,  and  was  the 
directandimmHdiatecauseofthedeatb.   Tttzneretal.y.Saughton,  148 

2.  Agent  lo  eell  ftgiior. — An  agent  employed  by  a  saloon  keeper  to 
■ell  liquor  in  the  course  of  trade,  is  placed  in  a  position  where  he  is 
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Gbmbballt.  Continued. 
necessarily  called  upon  to  exercise  a  discretion  in  determining  the  legal- 
ity of  every  proposed  sale,  and  it  mast  be  held  in  passing  upon  such 
questions  and  determining  the  fact,  according  to  h's  best  judgment,  he 
is  acting  within  the  authority  conferred  upon  him  and  within  the  scope 
of  his  employment.    Flynn  et  al,  v.  City  of  GaUitburgt  ^00 

8.  Evidence,  necessary  to  prove  the  causing  in  part  of  habitual 
drunkenness, — '['he  evidence  necensary  to  prove  the  causing  in  part  of 
habitual  drunkenness  should  be  such  that  the  jury  would  be  able  to  say 
that  each  party  against  whcmi  they  find  a  verdict  had  sold  or  given 
to  such  person  liquor  a  sufficient  number  of  times  and  continued  the 
practice  to  that  extent,  that  he  had  materially  aided  in  bringing  about 
a  state  of  habitual  drunkenness.  The  quantity  oontfibuted  must  be  ap- 
preciable.    Tetzner  et  al.  v.  Naughton^  148 

4.  License. — ^A  licen:je  to  keep  a  dram  shop  legalises  sales  of  liquor 
to  some  persons,  but  not  to  all,  and  (he  law  imposes  upon  the  saloon- 
keeper the  duty  of  determining  for  himself  at  his  peril,  the  compe- 
petency  of  parties  to  buy.    Flynn  et  al.  v.  City  of  Galesburg,       200 

5.  Misjoinder  of  parties. — The  parties  who  alone  contributed  to 
cause  habitual  intoxication  can  not  be  made  responsible  jointly  with 
those  who  only  contributed  to  a  particular  intoxication.  The  two 
classes  of  per8<Hifl  would  not  contribute  to  the  same  iivjuiy.  Tetzner  et 
al.  V.  Naughtan^  148 

6.  Verdict  unsupported  by  evidence. — If  the  destruction  of  appellee 's 
team  was  proximately  due  to  the  intoxication  of  Saturday,  as  alleged  in 
the  declaration,  as  appellant  W.  B.  did  not  contribute  to  that  intoxica- 
tion, the  verdict  against  him  was  wholly  unsupported  by  evidence. 
Barks  et  al.  v.  Woodruff,  960 

ERROR.— See  Instructions. 

EVIDENCE. 
Admtssiokb. 

1.  By  servant. — A  servant  to  drive  a  team  can  not  bind  his  maater 
by  admissions  made  after  an  accident  in  regard  to  his  conduct  at  the 
time  of  the  accident,  which  were  mere  matters  of  opinion.  Teal  v. 
Meratey,  32 

BUBDEN  OF  PROOF. 

2.  Landlord  and  tenant. — ^Where  there  was  no  dispute  but  that  ap- 
pellee was  tenant  of  appellants  from  year  to  year,  and  would  hold  on 
the  same  terms  for  the  followmg  year  unless  the  terms  were  changed  by 
some  other  contract,  the  burden  of  proof  was  upon  appellee  to  prove 
there  was  some  other  contract.     Holley  et  al.r.  Metcalfe  141 

3.  Malicious  prosecution. — In  an  action  for  malicious  prosecution, 
the  onus  is  on  the  plaintiff  to  show  that  the  criminal  prosecution,  insti- 
tuted by  defendant,  was  the  oi&pring  of  malice  and  without  any  prob- 
able cause  to  justify  it.    Krebs  v.  Thomas^  266 

CoJfPBTENCT. 

4.  Incompetent.^lt   was   error   to  permit  appellee  tQ  testify  to  the 
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CoMPKTENCT.     Conlinued, 
payment  to  H.  in  his  lifetime  of  the  judgment  sued  on.    Hamilton  y. 
Bushy,  254 

5.  Incompetent  to  testify, — Where  in  an  original  bill  appellees  were 
parties  complainants  and  onder  S  •c.  2,  Chap.  51,  R.  S.  1874«  they  were 
incompetent  to  testify .  The  original  bill  was  amended  by  striking  out 
the  name  of  one  of  the  complainants,  and  he  was  made  one  of  the  de- 
fendants and  filed  a  cross- bill.  The  testimony  of  appellees  was  then  ad- 
mitted. Hel(l^  that  this  amendment  to  the  bill  did  not  change  in  any 
respect  the  rights  or  interests  of  the  x>arties.  Appellees  were  still  testi- 
fying in  their  own  behalf  to  sustain  their  respective  claims,  and  it  was 
error  to  admit  such  evidence.     Wagenseller  et  aL  v.  Pretty  man  et  ah, 

341 

6.  Statements  not  admissible, — Where  a  suit  was  prosecuted  against 
a  conservatrix  of  a  lunatic,  and  a  party,  were  he  alive,  would  be  wholly 
disqualified  to  testify  as  a  witness  for  the  purpose  of  establishing  the 
cause  of  action  at^  issue,  the  statements  of  such  interested  party  made 
while  alive,  are  not  admissible  to  make  out  such  cause  of  action.  Fruitt 
V.  Anderson,  421 

Declarations. 

7.  Tenants  in  common. — ^Where  several  tenants  in  common  in  eith'^r 
real  or  personal  property  are  joined  as  plaintiff  or  defendants,  the  ad- 
missions or  declarations  of  one  of  such  tenants  in  common  are  not  com- 
petent evidenc3  against  the  others.     Keegnn  et  al,  v.  Kinnnire,        484 

8.  When  de  larations  of  agent  are  admissible. — ^The  declarations 
or  admissions  of  an  agent  or  servant  a*'e  only  evidence  where  they  enter 
into  and  form  part  ot  the  res  gestce;  they  must  be  made  not  only  during 
the  continuance  of  the  agency  but  in  regard  to  a  transaction  depending 
at  the  very  time;  and  they  must  be  within  the  scope  of  the  agency  and 
are  admissible  only  so  far  as  there  is  authority  to  make  them.  ff.  St, 
L,  dt  P.  R"y  Co,  V.  Fenton,  417 

9.  Wife, — Notwithstanding  the  community  of  interest  between  hus- 
band and  wife,  the  declarations  of  the  latter  in  the  absence  of  the 
former  do  not  bind  him.    Keegan  et  al.  v.  Kinnaire^  484 

Generally. 

10.  Causing  in  part  of  habitual  intoxication, — The  evidence  neces- 
sary to  prove  the  causing  in  part  of  habitual  drunkenness,  should  be 
such  that  the  jury  would  be  able  to  say  that  each  party  against  whom 
they  found  a  verdict  had  sold  or  given  to  such  person,  liquor,  a  sufficient 
number  of  times  and  continued  the  practice  to  that  extent  that  he  had 
materially  aided  in  bringing  about  a  state  of  habitual  drunkenness. 
Tetzner  et  al.  v.  Naught  on,  148 

11 .  Evidence  of  similar  accidents. — ^It  is  the  policy  of  the  law  to  ex- 
clude evidence  of  similar  accidents  where  the  prudf^nce  of  every  person 
who  had  met  with  a  like  accident  would  be  involved,  but  where  the  evi- 
dence of  similar  accidents  is  given  simply  to  illustrate  a  physical  fact 
before  or  after  the  occurrence  being  investigated  and  the  conditions  are 
the  same,  such  evidence  is  admissible.    City  of  Aurora  v.  Brown^    122 
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12.  *  Evidence  of  attempt  to  destroy  or  fabricate  evidence  adminsihle. 
—All  efforts  by  either  parties  to  a  sait  or  his  aathorized  agent  to  destroy, 
fabricate,  or  suppress  evidence  may  be  shown,  snch  acts  bein^r  in  the  na- 
ture of  an  admission  that  the  party  has  no  sufficient  case  unless  aided 
by  suppressing  evidenoe  or  by  the  fabrication  of  more  evidence.  Lyons 
et  al,  V.  Lawrence^  531 

13.  Hearsay, — ^Hearsay  evidence  is  inadmissible.  C.  c^  A,  R.  B. 
Co,'  V.  Lammert,  40S 

14.  Hypothetical  question, — ^The  hypothetical  question  in  this  case 
was  improper,  as  it  assumed .  material  facts  in  issue  which  were  to  be 
found  by  the  jury,  and  traced  out  ultimate  benefits  to  the  client  Haish 
V.  Munday  et  al,,  539 

15.  Hypothetical  questions  to  witness  not  an  expert, — ^It  is  not  com- 
petent for  a  witness,  who  is  not  an  expert,  to  answer  a  hypothetical 
question  based  upon  facts  not  within  his  kn  ^wledge.  A  witness  may 
testify  to  facts  within  his  personal  knowledge  going  to  show  the  sanity 
or  insanity  of  a  person,  and  may  give  his  opinion  as  to  a  person's  san- 
ity or  insanity,  hut  he  can  not  give  a  professional  opinion.  Pittard  et. 
al,  V.  Foster,  1.32 

16.  Inference  involving  facts, — An  inference  necessarily  involving 
certain  factd  may  be  stated  without  the  fact8,  the  inference  being  an 
equivalent  to  a  specification  of  the  facts.  — L.  S,  dt  M,  S.  R^y  Co.  v. 
Lassen,  659 

17.  Insufficient, — As  the  wortblessness  of  the  invention  patented  by 
appellee  is  attempted  to  be  proved  by  the  opinions  of  men  who  had 
never  seen  it  tried,  and  who  did  not  attempt  to  show  wherein  the  pat- 
ent was  defective,  the  court  is  of  the  opinion  that,  even  with  all  the  re- 
jected testimony  considered,  the  defense  was  not  made  out,  and  there- 
fore the  decree  of  the  court  below  is  affirmed.    Dowden  v.  Wilson^  297 

18.  Intentions. — Where  the  mere  intentions  of  a  party,  accompa- 
nied by  no  overt  acts,  will  seriously  affect  the  rights  of  a  third  party, 
such  intentions  should  not  be  inferred  from  slight  circumstances,  but 
ought  to  be  proved  by  a  clear  preponderance  of  evidence.  Rix  et  al.  v. 
Stuhblefield,  309 

19.  Introduction  of  postal  card. — It  was  improper  to  allow  the  con- 
tents of  the  postal  card  in  this  case  to  be  read  m  evidence  as  it  was  the 
statement  of  a  third  party  not  under  oath,  and  not  a  party  to  the  suit, . 
and  was  merely  hearsay.    L,  8.  <!t  M,  8.  R'y.  Co,  t.  Lassen,  659 

20.  Judgment  not  evidence  of  matter  tehich  came  collaterally  in 
question. — ^The  judgment  of  a  court  of  concurrent  or  exclusive  jurisdic- 
tion is  not  evidence  of  any  matter  which  t  ame  collaterally  in  question, 
although  within  its  jurisdiction,  nor  is  the  judgment  evidence  of  any 
matter  to  be  inferred  by  argument  from  it.    Pittard  et  al.  v.  Foster, 

132 

21.  Judgment  of  court  as  evidence,— To  make  the  verdict  of  the 
jury  and  judgment  of  the  county  court*  showing  appointment  of  a  con- 
servator any  evidence  in  this  case  to  prove  inability  to  make  a  will, 
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QsNBRALLT.    Continued.  ^  ^ 

would  require  proof  aliunde  the  record,  to  show  what  the  fssue  and 
proof  were,  and  the  argument  and  deduction.    Pittard  et  aL  v.  Foster, 

132 

22.  Preliminary  questions. — Preliminary  questions  asked  a  witness 
as  to  a£e,  residence  and  occupation  are  not  objectionable.  They  often 
serve  a  useful  purpose  by  affording  court,  jury  and  the  opposite  party 
the  means  of  identifying  the  witness,  and  forming  some  idea  with  ref- 
erence to  the  credit  due  from  witness'  position  in  society  and  surround- 
ings.    C.  dt  A.R.R,  Co,  T.  Lan%mert,  408 

23.  Ordinance  as  to  speed. — As  the  statute  declares  that  no  such  or- 
dinance shall  limit  the  rate  of  speed  of  passenger  trains  to  less  than  ten 
miles  per  hour,  the  court  is  of  opinion  that  this  ordinance  limiting 
the  rate  of  speed  to  five  miles  per  hour,  can  not  be  competent  evidence 
in  this  suit.     C.  B.  <^  Q.  R.  R.  Co.  v.  Dougherty^  181 

24.  Preponderance  of  emdence. — Where  a  tvain,  running  in  total  dis- 
regard of  the  law,  ran  over  and  killed  appellant's  cow  near  a  public 
crossing.  Held,  that  to  overcome  the  liability  created  by  the  statute 
under  such  circumstances,  the  preponderance  of  the  evidence  should 
show  that  the  injury  was  not  the  result  of  the  wrongful  act  of  the  rail- 
road company.    St.  L.  V.  <^  T.  H.  R.  R.  Co.  v.  Morgan,  256 

25.  Preponderance  of. — ^The  court  is  of  opinion  that  the  prepon- 
derance of  the  evidence  in  this  case  is  that  the  declaration  was  filed  in 
proper  time.    McCamley  v.  Peek,  37 

26.  Preponderance  of  evidence. — ^The  court  is  of  opinion  that  the  pre- 
ponderance of  the  evidence  in  this  case  shown  that  the  position  occilpied 
by  appellee  in  the  family  was  that  of  a  child  and  not  of  a  servant. 
Cooper  v.  Cooper,  478 

27.  Previous  statements. — Where  a  witness,  a  few  days  after  appel- 
lee was  iigured,  had  signed  a  written  statement  of  the  occurrences  con- 
nected therewith,  which  was  in  conflict  in  some  material  points  witli 
the  account  he  gave  upon  the  witness  stand.  Held,  that  it  was  proper 
to  permit  him  to  make  an  explanation,  and  due  him  that  he  should  have 
an  opportunity  to  do  so.    It  was  equally  due  that  appellant  should  be 

.  allowed  to  obtain  on  cross-examination,  an  admission  that  he  had  inten- 
tionally made  a  false  statement  for  purposes  of  deception.  C.  dt  A. 
R.  R.  Co.  V.  Lammert,  408 

28.  Rectification  of  contract. — ^Where  a  party  seeks  to  rectify  a 
written  instrument  on  the  ground  of  mistake,  the  evidence  must  besucli 
as  to  leave  no  fair  and  reasonable  doubt  upon  the  mind  that  the  instru- 
ment does  not  embody  the  final  intentions  of  the  parties.  Douglas  et  al. 
▼.  Grant,  273 

29.  Statute  of  Limitations. — Where  a  party  permits  a  debt  to  run, 
making  no  effort  to  collect  it  until  the  Statute  of  Limitations  can  be 
pleaded  in  bar  of  the  action,  he  is  in  no  condition  to  call  upon  a  court  to 
aid  him  upon  slight  proof.  The  evidence  must  be  clear  and  satisfactory 
to  overcome  the  bar  of  the  statute.    McCUntic  v.  Layman,  856 

90.    SubsequetU  parol  agreement. — Where  parties  have  deliberately 

TOL.  lUI.      M 
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Gekkrallt.  Continued, 
pat  their  agrreement  in  writing  in  Boch  terms  as  import  a  legal  obliga- 
tion, without  any  uncertainty  as  to  the  object  or  intent  of  such  oWg;^ 
tion,  it  is  conclusively  presume  1  that  the  whole  agreement  of  the  parties 
and  the  extent  and  manner  of  their  undertaking  was  reduced  to  writing, 
and  oral  testimony  of  a  previous  eolloquium  between  the  parties  or  of 
oonversations  or  declarations  at  the  time  when  it  was  completed  or  af- 
terward, is  rejected.  Keegan  et  al  v.  Kinnaire,  484 
81.  Suspicion  distinguished  from  conviction. — Tn  an  action  for 
malicious  prosecution  it  is  held  to  be  enough  if  the  facts  and  circDm- 
stanoes  are  sufficient  to  produce  an  honest  and  strong  suspicion  of  the 
guilt  of  the  accused.  An  instruction  using  the  term  conviction  instead 
of  suspicion  would  be  en'oneous  as  it  would  require  a  higher  degree  of 
proof  than  the  law  requires.  Keep  et  al,  v.  Griggs,  511 
d2.  When  material  and  proper. — Where  at  the  time  of  an  account- 
ing, appellee  was  solvent  and  in  good  financial  circumstances,  and  this 
fisu^  made  it  more  probable  thatG.  would  surrender  the  note  in  question 
on  which  J.  was  security  and  take  the  simple  promise  of  appellee  for  the 
indebtedness,  evidence  as  to  such  fact  was  material  and  proper.  Jrtcin 
V.  Atkins  et  al,^                                                                                  431 

WiTKBSS. 

As  to  interest  of  witness. — See  Iktsrest. 

88.  Assuming  facts  in  issue, — In  the  examination  of  witnesses,  coun- 
sel are  prohibited,  even  upon  cross-examination,  from  assuming  any 
material  facts  in  issue,  and  which  are  to  be  found  by  the  juiy,  or  from 
assuming  that  particular  answers  have  been  given  contrary  to  the  facts. 
Haish  V.  Munday  etal.,  649 

84.  Cross-examination. — A  party  has  no  right  to  cross-examine  any 
witness  except  as  to  facts  and  circumstances  connected  with  the  matters 
stated  on  his  direct  examination.  If  he  wishes  to  examine  the  witness 
as  to  other  matters,  he  must  do  so  by  making  the  witness  his  own  and 
calling  him  as  such  in  the  subsequent  progress  of  the  case.  Stevens  v. 
Broum  et  a/.,  619 

85.  Discrepancy. — Where  a  witness  testified  upon  a  former  trial 
that  he  did  not  remember  whether  a  certain  arrangement  was  made  or 
not,  and  upon  the  subsequent  trial  testified  that  he  remembered  no 
such  arrangement  was  made,  this  discrepancy  detracts  from  the  weight 
to  be  given  his  testimony.    Sherwood  v.  Kerfoot  et  al.,  475 

86.  Husband  and  wife. — The  general  rule  in  the  absence  of  a  stat- 
ute is  that  a  husband  or  a  wife  is  not  a  competent  witness  for  or  against 
the  other  in  a  suit  to  which  the  other  i&  a  party.  Where  the  husband 
or  wife  is  not  a  party  to  the  record,  but  yet  has  an  interest  directly  in- 
volved in  the  suit,  and  therefore  is  incompetent  to  testify,  the  other  is 
also  incompetent.    Keep  et  al.  v.  Griggs,  511 

87*  Impeachment  of . — It  is  not  competent  by  way  of  impeaching 
the  testimony  of  a  servant  who  denies  making  certain  admissions,  to 
introduce  other  witnesses  to  testify  that  such  admissions  were  mad<>, 
where  the  admissions  were  not  admissible  evidence.    Teal  v.  Merateg, 

82 
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WiTNBsa.     Conliautd. 

38.  In  cases  of  personal  injnries.—ln  atl  cases  of  pereonnl  injurie* 
committed  by  the  basba.Dd  and  wife  n^inst  each  other,  the  injured 
patty  IB  an  admissible  witness  against  the  other.    Ktep  el  al  r.  Griggn, 

511 

89.  J»  coltateral  proceedhige.—ln  collateral  proceedings  not  ini- 
mediatel;  affecting  their  mntuol  interests,  they  not  being  parties  to  the 
■□it,  Iheir  evidence  is  receivable,  though  it  may  tend  to  criininate  or 
subject  the  other  to  a  legal  demand.     Kffp  ft  al  v.  Origga,  51 1 

40.  Jnaanitij. — Where  pluintiB'  was  a  witness  in  his  own  behalf 
testiiyinK  in  regard  \a  an  alleged  special  contract  made  with  defendant, 
it  was  ccmpeti^nt  for  defendant,  who  denied  that  such  contract  was 
ever  made,  to  prove  by  testimony  alitmde  that  plaintiff  was  a  Innatic 
at  the  time  when  he  claimed  the  special  contract  whs  nude,  and  at  the 
time  of  being  a  witness.  Such  evidence  is  clearly  competent  as  affect- 
ing the  credibility  of  the  witness.     McGuirl  v.  McOtiirl,  624 

41.  Misage  of  right  iif  cro&»-examinatlon. — A  party  suing  in  a 
representative  capacity  can  not  be  permitted  by  a  misuse  of  his  right 
of  cross-examination  to  call  out  conversations  of  the  advene  party  and 
then  cut  such  party  off  from  the  right  of  giving  his  version  of  such 
conversations  by  claiming  that  it  was  such  party's  own  vritness  who 
testified  to  them  in  the  first  instance.     Slei^ne  r.  Broien  et  al.,  619 

42.  Opini-.n  of  vitnesa. — To  allow  a  witness  lo  give  his  opinion  as 
to  the  comparative  safety  between  a  wooden  walk,  had  there  been  one 
at  the  place  of  accident,  and  the  stone  w,ilk  in  question,  was  error. 
Cits  of  Aurifra  v.  Bi-own,  122 

43.  Bepulalion  for  truth.— It  was  error  for  the  court  in  this  case  to 
refose  to  allow  appellant  to  offer  testimony  tending  to  impeach  appel- 
lee's general  reputation  for  truth.    Mills  v.  Buffin,  111 

44.  Special  knowledge.— \  witness  who  is  possessed  of  special 
knowledge  upon  a  subject  of  which  the  jury  are  not  able  to  jadge  for 
themselves,  is  competent  to  testify  upon  such  subject,  and  it  is  not  a 
valid  objection  to  his  evidence  that  the  question  involves  the  point  at 
issue  to  be  decided  by  the  jury.     James  e(  al.  v.  Johnsou,  286 

45.  Suit  for  malicious  prosecution. — In  a  suit  for  malicious  prosecu- 
tion, where  a  husband  was  plaintiff,  his  wife  was  allowed  to  tCEitify  in 
his  behalf.  Held,  that  as  this  case  is  not  covered  by  any  of  the  five  ex- 
ceptions specified  in  the  statute,  the  general  rule  of  exclusion  applies, 
and  the  admission  of  the  wile's  evidence  was  erroneous.  Keep  et  al.  t. 
Origga.  511 

46.  Testifying  on  behalf  of  person  suing  as  executor,  etc. — Where 
a  witness  shall  testify  on  behalf  of  a  person  suing  as  eiecut«r,  etc.,  of  a 
deceased  person,  to  any  admission  or  convejsation  by  any  adverse  party 
or  party  in  interest,  occurring  before  the  death  of  such  deceased  person 
and  in  hie  absence,  nuch  adverse  party  or  party  in  interest  may  also  tes- 
tify as  to  the  same  adm  ssion  or  conversation.    Stevtiuv.  Broien  et  al.. 
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Genbrallt. 

1.  Absence  of  hill  of  exception 8, ^Wh$k  purports  to  be  a  bill  of  ex- 
oeptioDs  is  attached  to  the  record  in  this  case,  bat  it  is  not  certified  by 
the  derk  as  a  part  of  the  record.  The  court  is  th\i6  precluded  from  a 
consideration  of  most  of  the  matters  urged  by  plaintiff  in  error.  Frieze 
V.  The  People,  349 

2.  Defective,— As  the  bill  of  exceptions  signed  by  the  judge  who 
tried  the  case  below  failed  to  show  that  any  exceptions  were  taken  to  the 
rulings  of  the  trial  court,  this  court  can  not  consider  the  question  in- 
volved in  this  case.  Although  the  clerk  has  copied  into  the  transcript  a 
statement  that  certain  rulings  of  the  court  were  excepted  to,  this  was 
no  part  of  his  duty  and  does  not  entitle  such  statement  to  be  regarded 
as  a  part  of  the  record.    Duchardt  v.  The  People,  299 

8.  Defective.— yfhBre  a  bill  of  exceptions  showed  that  the  motion  to 
dismiss  the  suit  was  founded  upon  an  affidavit,  but  the  affidavit  was 
not  copied  into  the  bill  of  exceptions,  the  court  could  not  pass  upon  the 
error  assigned.     Wright  v.  Hatchett,  261 

4.  Submission  and  award. — ^The  ol^ections  dependent  upon  the  sub- 
mission  and  award,  which  not  being  preserved  by  bill  of  exceptions  are 
not  properly  in  the  record,  can  not  be  considered.  Forman  Lumber  Co. 
V.  Eagsddle  et  al.,  441 

5.  Want  of  seal  of  judge.— Where  the  paper  copied  into  the  record 
as  a  bill  of  exceptions,  u  void,  for  want  of  seal  of  the  judge  who  tried 
the  case,  the  questions  involved  in  this  case  can  not  be  considered  by  the 
court.    Citg  of  Bunker  Hill  v.  Johnson^  255 

EXCESSIVE  VERDICT.— See  Pbacticb. 

EXECUTION. 
Lbvt. 

As  to  levy  of  distress  warrant.—^ee  Lakdt^rd  and  Tksakt. 

1.  Priority  of  lien. — §  51,  Ch.  77,  R.  S.  1874,  subjects  the  property  of 
the  debtor  in  the  custody  of  the  law  under  prior  writs,  to  levy  under 
subsequent  writs  of  attachment  or  execution,  whether  the  same  were  or 
could  be  placed  in  the  hands  of  the  same  officer  or  not,  thus  giving 
creditors  priority  according  to  their  diligence,  in  any  interest  the  debtor 
may  have  in  goods  after  the  satisfaction  of  the  prior  lien.  White  v. 
Culter,  88 

2.  Return  of  sheriff. — Under  the  circumstances  of  this  case  the 
complainants  should  have  shown  that  without  any  fault  of  the  sheriff, 
or  of  the  plaintiffs  in  the  execution,  or  by  some  instrumentality  of  the 
defendants,  the  property  levied  upon  could  not  have  been  made  availa- 
ble to  the  payment  of  the  respective  judgments  in  whole  or  in  part. 
Gauler  et  al.  v.  Wohlers,  694 

3.  What  levy  will  satisfy  the  law.~^ks  the  law  will  not  permit  the 
officer  holding  the  subsequent  writ  to  take  the  goods  into  his  own  con- 
trol to  the  exclusion  of  the  officer  in  whose  possession  they  are,  the  best 
levy  admissible  under  the  circumstances  will  sat'sfr  the  law.    A  notifi- 
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cation  of  the  writ  of  attachment  by  the  oSoa  htddin?  the  aubaequent 
writ  to  the  officer  in  pos«eaaion  of  the  ffooda,  and  aa  indoreement  of  the 
levy  will  latiBf;  the  law.    White  r.  CuUei;  38 

EXEMPTIONS. 
Fkbsonal  pkopbrtt. 

1.  Dull/  of  officer.— When  the  law  ezempta  property  to  be  selected 
b7  the  execaliou  debtw  the  ofiicer  should  give  the  debtor  notice,  if  prac- 
ticable, and  thus  afford  the  debtor  the  opportumit]',  before  levy  or  sale, 
to  make  the  selection  and  claim  the  exemption.  If  the  debtor  a  absent 
ftom  the  county  it  is  not  practicable  vnthin  the  rule  to  gi?e  the  notice. 
Foot*  T.  The  People,  94 

2.  Ituuraaee  mortejf  not  exempt. — Where  pergonal  property  exempt 
bj  law  from  execution  is  destroyed  the  insurance  money  due  npon  its 
lou  is  not  exempt.    Monttiea  t.  Gerntaa  Jne.  Co.,  240 

FORCIBLE  ENTRY. 
Qbneballt. 

1.  Liable  at  treepaseer. — The  owner  of  real  estate  which  it  in  the 
peaceable  posaeuion  and  occupaocy  of  another,  though  withoat  right, 
can  not  enter  by  fonie  against  the  will  of  tbe  occupant  and  expel  him 
tbei-efrom  without  leoderiog  himwlf  liable  ae  atrevpossec.  WesUott  v. 
Arbuckle  et  al.,  &Tt) 

FEAUD. 
Qembkally. 

1.  Agreement  to  support  grantor. — In  the  absence  of  proof  to  the 
contrary,  an  agreement  to  support  grantor,  in  a  conveyance  of  land, 
will  be  presumed  to  have  been  a  material  part  of  the  consideration. 
But  theprima  facie  presumption  of  fraud  may  be  rebutted  by  showing 
toch  agteemenl  was  a  mere  gratuity,  and  did  not  enter  into  the  consid- 
eration. Where  the  amoont  paid  per  acre  is  below  the  fair  value  of  the 
land,  the  presumption  of  fraud  is  not  overcome.  Funk  r.  Lateeoti  et 
at.,  229 

2.  Fraudulent  aetij/nmeiit. — In  an  action  on  notes  auigned  by  a 
husband  to  hie  wife,  it  is  immaterial  for  parties,  not  creditors  of  tbe 
husband,  to  maintain  that  the  notes  were  assigned  to  the  wife  to  de- 
fraud creditors.     Funk  v.  Lamson  et  al.,  229 

3.  Fraudulent  conduct. — A  party  is  not  entitled  in  a  court  of  equity 
to  claim  damages  for  loss  arising  fiwn  a  state  of  affairs  which  he  by 
hia  fraudulent  conduct  contributed  to  bring  upon  himself.  Panton  v. 
Collar,  160 

FRAUDULENT  CONVEYANCES. -See  Dbbds. 

GARNISHMENT. —See  ATTACHMEirT  and  GABNiaHMEHT. 

HIQMWAYS.— See  Roads  asd  BBiDesB. 
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husband  and  wife. 

Divorce. 

1.  Alimony. — In  a  decree  for  alimony  care  should  be  taken  to  so 
adjust  it  upon  the  property  of  the  husband,  that  the  least  possible  in- 
jury may  result  to  him,  consistent  with  a  proper  provision  for  the  wife. 
Raymond  v.  Raymond,  172 

2.  Inequitable  decree  of  alimony. — In  a  decree  for  alimony,  where 
the  circumstances  are  such  that  the  wife  would  be  as  fully  protected 
and  receive  just  as  large  an  income,  by  making  her  allowance  a  charge 
upon  real  estate,  it  is  inequitable  to  decree  to  her  one  half  of  her  hus- 
band's property  absolutely,  including  in  that  portion  bank  stock  which 
constituted  all  the  available  means  possessed  by  the  husband  to  prose- 
cute his  business  or  discharge  his  obligations.    Raymond  v.  Raymond, 

172 
Geverallt. 

Aa  co-tenants, — See  Co-tenants. 

As  to  declarations  of  wife, — See  Evidence. 

3.  Garnishment. — In  a  garnishee  proceeding  by  creditors  of  a  hus- 
band and  in  his  name  against  debtors  of  wife  who  had  purchased  a 
crop  of  com  raised  on  the  farm  formerly  owned  by  the  husband  where 
the  land  waa  leased  and  the  business  carried  on  in  the  name  of  the  wife, 
and  in  her  name  the  crop  was  sold  to  the  garnishees.  Held,  that  the 
creditor's  of  the  husband  stand  in  his  shoes,  and  if  he  has  no  claim  for 
which  he  could  recover  at  law  against  the  garnishees,  they  must  be 
discharged.  Under  the  circumstances  of  this  case  the  purchasefs  of  the 
crop  had  a  right  to  deal  with  the  wife  as  an  unmarried  woman  aiid  are 
entitled  to  stand  upon  the  contract  they  made  with  her  in  her  own 
right.  A  husband  can  not  allege  his  own  fraud  in  avoidance  of  ibe 
contracts  of  a  wife.     Thompson  v.  Conoveret  ah,  30 

Husband  as  agent  of  wife, — See  Aoenct. 

Husband  and  wife  as  witnesses  for  or  against  each  other,, — See 
Evidence. 

4.  Labor  of  wife. — ^Where  the  labor  of  a  wife  is  performed  for  a  hus- 
band, or  is  bestowed  on  his  busineds,  or  in  acquiring  the  products  of 
his  business  or  calling,  the  earnings  from  such  labor  belong  to  the  hus- 
band; but  where  the  labor  is  for  another,  or  is  in  any  kind  of  business 
carried  on  by  the  wife  with  the  hasband's  assent,  in  good  faith  and  not 
intended  to  shield  the  husband's  property  from  his  creditors,  the  wife 
may  daim  the  profits  or  proceeds.    Cunningham  v.  Hanney  etal.,    437 

IMPRISONMENT.— See  Cbiuinal  Law. 

INJUNCTIONS. 
Generally. 

As  to  damages  upon  dissolution  of  injunction. — See  Chancery 
— Damages. 

1.  Damages  for  suing  out  injunction. — It  would  be  unjust  to  decree 
heavy  damages  against  an  appellee  for  wrongfully  suing  out  an  injunc- 
tion where  she  was  only  pursuing  a  lawful  remedy  and  one  within  the 
power  of  the  court  to  enforce,  and  which  the  court,  no  doubt,  would  hare 
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injunctions. 

GENEKAIJ.Y.    Conlinutd. 
^iforwd,  at  leaet  in  part,  but  for  the  fuct  that  it  naa  apparent  to  the 
court  that  appeliee'i  judg-nient  couid  be  made  aafe  by  a  personal  decree 
agaiiut  Hppellftnt.     Pantan  c.  CoUar,  160 

2.  Enjoining  judgmeM  at  laic. — Althouffh  in  this  case  there  might  . 
have  betn  a  technical  defense  to  the  notes,  yet  as  the  evidence  ia  clear 
that  at  the  time  Ihe  two  injunctions  were  issued  there  was  equitably 
due  appellant  the  full  amount  for  which  the  judgment  had  be?n  ren- 
dered, the  judgment  should  not  have  been  enjoined:  R.  S.  Ch.  60,  %  7. 
Sprague  ».  Luj:,  271 

3.  trjKii  pi-oper  remedy.— InjnnctioD  is  a  proper  remedy  where  cities 
or  public  ofGeers  under  color  or  power  or  claim  of  right,  are  illegally  at- 
tempting to  injure  Or  take  property  or  impair  the  rig'hts  of  the  citizen. 
Srgari  v.  Cili/  of  Eael  SI.  L.,  390 

4.  \fhen  pivptr  remedy. —Where  defendants  in  error  not  only  in' 
leruupted  the  posBesBiun  of  plaintiff  in  error,  but  were  about  to  inflict  a 
permanent  and  continuing  injai;  bj  the  conRtraction  of  a  pablic  eide- 
walk  upon  and  across  bis  lot,  injunction  wasthe  proper  remedy.  Bryan 
V.  CUyo/Eati  St.  L.,  390 

INSTRUCTIONS. 
Obnbrai.lt. 

1.  As  to  mental  eapadty. — An  instruction  that  if  the  testator  had 
mental  cap.tcity  enough  to  und.'Vsland  the  act  he  was  performingr.  etc., 
ia  erroneous.  The  act  is  simply  the  making  the  will  or  signiiifr  it. 
PiHard  ttal.  v.  Foiter,  132 

2.  Ae  to  undue  influence. — An  instruction  "  That  •  •  • 
the  influence  to  control  a  testator  so  as  to  render  his  making  a  will  of 
BO  effect  muat  be  such  as  to  mislead  him  to  th-  extent  of  making  a  will 
contraiy  to  bis  own  wishes,"  was  altered  by  the  court,  striking  out  the 
words  "  own  wishes  "  and  aubsliluting  "  duty."  Held,  that  the  modi- 
fication was  not  error.     Pitlard  H  al.  v.  Foster,  132 

3.  Cotnparati»e  nepliffcnce.— Where  a  jury  is  instructed  npon  the 
doctrine  of  comparative  and  contributor}-  negligence,  both  of  the  ele- 
ments of  the  proposition,  namely,  the  alight  degree  lA  negligence  of 
the  plaintiff  and  the  gross  negligence  or  willful  dcta  of  the  defendant 
must  be  embraced  in  the  instruction.  Union  Bailmaif  <t  Transit  Co. 
T.  KalUiher.  400 

4.  Confintd  to  dtfectt  I'n  deelaralion . — An  instruction  that  does  not 
conBne  the  right  of  recovery  to  the  detects  specified  in  the  declaration  is 
erroneous.      W.  St.  L.  <£  P.  fi'y  Co.  v.  ¥t«ton,  417 

5.  Confined  to  sptcijic  negligence  in  declaration. — An  initraction 
"if  appellee  was  hurt  through  the   npgligence  of   his  employes,    while 

thpy  were  performing  services  with  n  the  scjp;  of  their  employment,"  is 
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INSTRUCTIONS. 
GsiTBRALLT.  Continued. 
baaed  upon  the  evidence  and  annaance  correct  proposifcioiis  of  law  appli- 
cable to  the  case,  in  clear,  concise  and  intelligible  language,  and  ase  not 
argamentative  nor  misleading,  nor  repetitions  of  other  instructions  giv- 
en, it  is  the  legal  duty  of  the  court  to  |^ve  them.  C.  W.  D.  R'y  Co,  v. 
Haviland,  561 

7.  Erroneous  instruction. — Where  evidence  tended  to  show  that 
defendant  had  endeavored  but  was  unable  to  procure  before  suit  brsught 
the  article  agreed  upon  by  the  parties  as  an  equivalent  for  one  lost»  and 
defendant  had  not  repudiated  the  promise,  an  instruction  that  **  if  de- 
fendant neglected  to  buy  it  for  plaintiff,  plaintiff  could  recover,"  is  er- 
roneous.   Armfitld  v.  Humphrey,  90 

8.  Erroneous  instruction. — An .  instruction  omitting  aU  hypo^eses 
as  to  certain  facts  necessary  to  a  recovery  and  closing  with  the  direct 
tion  "  and  your  verdict  should  be  in  favor  of  the  plaintiff  "  is  erroneous. 
The  effect  of  such  a  direction  is  to  impress  the  jury  with  what  they 
would  suppose  to  be  the  opinion  of  the  court  as  to  the  merits  o£  the 
case.     Wilcox  etal.  V.  Dodge  et  ah,  517 

9.  Exemplary  datnages. — To  instruct  the  jury  to  give  exemplary 
damages,  if  they  found  actual  damages,  was  error.  This  should  be  a 
discretionary  matter  with  the  juiy,  based  on  substantial  reasons.  Tetz- 
ner  et  al.  v.  Naughton,  148 

10.  lAability. — The  third  instruction  in  this  case  is  erroneous,  as  even 
if  appellant  got  the  benefit  of  the  money  borrowed  by  her  husband,  it 
would  not  make  her  liable  for  the  debt.  At  the  most  it  would  be  only 
a  circumstance  showing  liability  on  her  part.     JVider  v.  Branchy     358 

11.  Malicious  prosecution. — An  instruction  that  the  prosecution 
of  a  person  criminally  with  any  other  motive  than  that  of  bringing  a 
guilty  person  to  justice,  is  a  malicious  prosecution,  is  erroneous.  Ley- 
enberger  v.  Paul,  635 

12.  Misleading. —Where  the  evidence  clearly  showed  that  whether 
the  husband  or  the  wife  was  the  proprietor  of  a  ho  el,  her  services  were 
of  a  very  meritorious  character,  an  instruction  to  the  effect  that  neither 
the  husband  nor  his  creditors  have  Hny  claim  on  money  paid  for  board 
where  the  wife  appears  to  be  the  meritorious  cause,  is  misleading.  Cun- 
ningham V.  Hanney  et  a/.,  487 

18.  Must  be  accurate. — Where  evidence  ia  conflicting,  instructions 
should  be  clear  and  accurate.    C.  R,  1.  dt  P.  R'y  Co.  v.  Harmon,     54 

14.  Must  not  he  ambiguous. — ^An  ambiguous  instruction  is  erroneous. 
C.  B.  dt  Q.  R.  R.  Co.  V.  Housh,  88 

15.  Must  not  conflict. -AJpcm  a  vital  point  in  a  case,  instructions 
should  not  be  in  conflict  with  each  other,  as  it  can  not  be  known  which 
instruction  the  jury  will  follow.    Leyenberger  v.  Paul,  635 

16.  Must  not  ignore  defense. — Where  there  is  evidence  in  support 
of  the  defense  of  accord  and  satisfaction,  it  is  error  in  the  court  in  its 
instructions,  to  ignore  such  defense.    Armfield  v.  Humphrey,  90 

17.  Must  not  ignore  defense  fairly  presented. — Where  evidence 
fairly  presented  the  question  of  contributory  ne^gence,  it  was  error  for 


INSTRUCTIONS, 
0  CHER  ALLY.     Continiitd. 
tiw  oooit,  in  an  inab^ction,  to  ignoie  that  defeiiM,  and  the  error  ma 
not  Clued  b;  other  inetractions,  presenting  aa  wcunte  Rtatemenb  of  the 
l»w.    C.  B.  rf  0.  R.  a.  Co.  7.  Hough,  88 

18.  Negligenee. — An  inatniction  which  nttempta  tA  deSne  the  char- 
acter and  degree  of  negligetice  which  would  anthoriie  a  recorerj  for -an 
iiyniy,  bnt  which  omita  the  enential  qaalification  Oiat  the  nepliseooe 
upon  which  a  reoorer;  must  be  based  ii  luch  u  oontributed  to  the  in- 
jury and  snch  alone,  is  erroneous.     C.  <t  N.    W.  R't/  Co.  v.  Carroll, 

643 

19.  Ifol  baitd  on  evidence.— An  instruction  not  based  on  the  evi- 
dence is  erroneoui.  Wider  v.  Bi-anch.  3-J8;  C.  ^  A.  B.  B.  Co.  f.  lam- 
mtrt,  408;  C.  IV.  D.  R'lf  Co.  v.  Harilntid.  681 

20.  Not  mieltadiitg. — AlUiough  the  inatruction  in  this  cose  for  which 
error  is  assigned,  standing  alone,  might  be  miaunderetood,  yet  when 
read  in  connection  with  the  precedinfr  inatraction  it  coold  not  hare  mis- 
led the  jary.     Botrnheim  et  al.  v.  Fifield,  302 

21.  HMmhtr  of  inetnielione  unneeeeaarUj/  multiplied. — The  fact 
that  too  niniiy  iustructioDs  are  asked  does  not  exempt  the  judge  from 
the  duty  of  examining  any  of  them.  He  should  pa-«  upon  and  give  or 
refuse  aa  many  instructions  aa  the  party  asking  them  is  resBona,hly  en- 
titled to.  If.  however,  a  judge  refoaes  to  exa.mine  any  of  the  inetruc- 
ttona  given,  but  prepares  and  gives  an  instruction  which  states  correct- 

'  ly  all  the  legal  prcpontiona  in  the  case  upon  which  a  party's  counsel 
deured  and  were  entitled  to  have  the  jury  instructed,  the  party  has  no 
gronnd  of  complaint.     C.  W.  D.  R'g  Co.  v.  HnvUtrnd,  561 

22.  On  ditmagra. — When  the  act  complained  of  was  not  wanton  or 
willful,  and  no  evidence  before  the  jury  antboriied  punitive  damagea, 
it  was  error  to  instruct  the  jury,  if  they  found  for  plamtiff,  "to  assess 
her  damages  ut  such  sam  as  Ihej  may  believe,  from  the  evidence,  she  is 
entitled  to  receive."  The  instructions  should  have  limited  her  right  of 
recovery  to  such  damages  as  she  had  sustained.  Jamei  et  al.  v.  John- 
«M.  28S 

23.  On  negligenee. — Negligence  is  a  qneation  of  fact  to  be  proved 
like  any  other  material  averment.  In  instructions  to  the  jury,  when 
negligence  is  the  gist  of  the  action,  it  is  the  duty  of  the  court  to  define 
negligence  and  tell  the  jnry  what  it  is  in  law  and  leave  all  inferences 
arijing  fram  the  existence  of  facts  proved  to  be  drawn  by  the  jury. 
Jamet  tt  al.  v.  Johnton,  286 

24.  QuestioH  of  negli'ienee. — Tie  qneation  whether  the  defendaot 
was  guilt/  of  negligence  aa  charged  in  the  declaration  was  a  question 
for  the  jury,  and  the  instmction  directing  the  jury  to  find  the  defendant 
not  guilty,  was  erroneons.    Coppner  v.  Pfnn.  Co.,  600 

25.  Where  evidane*  i$  eonflicting. — Where  the  evidence  ia  conHict- 
ing  and  the  merits  of  the  caM  doubtful,  the  instractions  of  the  court 
upon  the  law  applicable  to  the  points  involved,  must  be  strictly  accu- 
rate.    Singer  M'fg  Co.  v.  Pike,  506 

26.  Where  tubelantial  justice  ia  done. — While  some  of  the  instnic- 
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instructions. 

Generally.    Continued. 
tioo8  given  are  inaccurate,  yet  the  court  is  of  opinion  that  substantial 
justice  has  been  done,   and  that  a  new  trial  would  result  in  the  same 
judgment.    St.  L.  V,  dk  T.  H.  R,  R,  Co.  v.  Morgan,  256 

27.  Where  two  aspects  of  a  ease  presented. — Where  testimony  as  to 
an  accounting  was  conflicting  and  faii'ly  presented  two  aspects  of  the 
case,  it  was  proper  to  submit  to  the  jury  instructions  involving  both  as- 
pects of  the  case,    h^tein  v.  Atkins  et  al.,  431 

INSURANCE. 
Generallt. 

1.  Evidence  as  to  value, — ^The  fact  that  defendant  insured  plaintifiTs 
property  for  $500  was  not  evidence  ap  to  its  value,  there  being  no  pretense 
that  the  policy  was  a  valued  one.    Sckroeder  v.  Trade  Ins.  Co.,       651 

2.  Exempt  properly. — Where  personal  property  exempt  by  law  from 
execution  is  destroyed,  the  insurance  money,  due  upon  its  loss,  is  not; 
exempt.    Monniea  v.  German  Ins.  Co.,  240 

8.  Failure  to  show  term  of  insurance. — ^The  stipulation  in  this  case 
shows  that  the  policy  was  issued  Dec.  3,  1878,  but  is  entirely  silent  as 
to  the  term  of  insurance.  As  plaintiif,  so  far  as  appeal's  by  the  record, 
before  this  court,  entirely  fails  to  show  that  the  policy  was  in  force  Dec. 
17,  1878,  the  day  of  the  loss,  this  court  is  unable  to  say  the  court  below 
erred  in  finding  for  defendant.    Schroeder  v.  Tradt  Ins.  Co.,  651 

4.  Indemnity, — ^The  oontract  of  insurance  is  a  contract  of  indenmity 
and  as  it  does  not  appear  that  plaintiff  has  lost  anything  of  value,  he 
is  not  entitled  to  recover  any  indemnity  of  defendant,  at  least  beyond  a 
nominal  sum.    Schroeder  v.  Trade  Ins,  Co.,  651 

5.  Liability  of  fire  insurance  companies  under  statute. — ^The  liabil- 
ity imposed  by  §  16  of  the  statute  in  relation  to  fire  insurance  compa- 
nies, being  in  the  nature  of  a  statutory  penalty,  is  within  the  provisions 
of  §  14  of  the  Stat  ite  of  Lim  tations,  and  is  barred  after  two  years 
from  time  the  action  therefor  accrues.    Kimball  v.  Hurlbut^  500 

INTEREST. 
Generally. 

1.  In  enforcement  of  public  right. — Where  the  object  of  a  proceeding 
is  the  enforcement  of  a  public  right,  the  people  are  regarded  as  the  real 
party  and  the  relator  need  not  show  that  He  has  any  legal  interest  in  the 
result.  It  is  enough  that  he  is  interested  as  a  citizen  in  having  the  laws 
executed  and  the  right  in  question  enforced.     The  People  v.  furrianee, 

216 

2.  Interest  of  witness. — The  interest  of  a  witness  in  the  event  of  a 
suit  is  properly  to  be  regarded  in  estimating  the  weight  of  his  testimony 
and  in  a  case  where  an  interested  party  testifies,  a  court  should  not  re- 
fuse to  give  an  instruction  to  such  effect.     Williams  v.  Shup^  454 

JUDGMENTS.— See  Practice— Courts. 
JURISDICTION.-See  Appeals. 


JURY. 
Genekallt. 

1,  Taking  affldaptl  ttpon  relirtment  to  eontider  verdict. — It  was  error 
for  the  court  to  permit  the  jury,  upon  their  retirpment  from  the  bar  io 
consider  their  verdict,  to  take  the  Affidavit  of  J.  Humes,  deceased,  made 
by  bini  in  support  of  his  uiotion  to  set  a«ide  the  default.  Ntlaon  tt  al. 
T.  Humea  el  at.,  52 

2.  Offering  rt/reahmenln  tojurg. — For  any,  even  the  lea^t  inter- 
meddlingr  with  jiiron,  a  verdict  will  always  be  set  aside.  When  ap- 
pellee produced  in  court  and  offered  to  the  jurv  refreshments,  held,  this 
alone  would  justify  a  court  in  setting  aaide  the  verdict.  Lyona  et  al.  v. 
Laierene«,  531 

JUSTICES  OP  THE  PEACE. 

1.  lAabiVtif  of  Juelice  for  acts  ovtaide  of  ftt*  ov/Aori(y.— The 
JDstice  in  changing  the  charge  from  larceny  to  one  of  disorderly  eon- 
duct,  acted  beyond  and  outside  any  aathority  which  the  kw  gave  him 
by  reason  of  the  accusation  of  larceny,  and  he  became  as  much  outaide 
the  protection  of  the  law  in  respect  to  that  act  and  whnt  follows,  as  if 
he  bad  held  nooffice  at  all.  The  act  itself  was  by  implication  a  dis- 
missal ol'  the  charge  of  larceny.    FranltfurUr  v.  Bryan,  M9 

LANDLORD  AND  TENANT. 

DlSTRESP  FOR  RENT. 

1.  Proceeding*  in  cane  <if. — If  the  levy  ofthe  diatresa  warrant  was 
not  ButEcient.  the  issue  was  immaterial,  and  if  found  for  appellee  would 
not  1  ar  recovery,  a«  appellee  had  pleaded  a  set-off  and  claimed  to  re- 
cover for  his  account.  The  statute  provides  that  pro.'eedings  in  dis- 
tress shall  be  the  same  en  in  attachment  cases,  and  the  distress  warrant 
shall  stand  as  a  declaration.  In  attachment  cases,  the  defeat  of  the 
attachment,  where  there  was  pemonal  appcaniace,  does  not  defeat  the 
action,  only  the  lien  of  the  attachment,  and  this  rule  would  apply  in 
this  case  to  allow  recovery  for  the  rent  where  there  was  personal  ap- 
pearance and  defense  to  the  merits,  even  although  the  levy  of  the  dis- 
tress warr&nt  was  not  sufficient.     Solley  tt  al.  v.  Metcalf,  111 

GKKERAU.T. 

2.  Application  of  payments  of  rent. — Where  landlord  and  tenant 
agreed  that  all  payments  or  amonnts  for  work  and  labor  done  or  ad- 
vancM  made  by  the  tenant  should  apply  to  the  rent,  wjietber  the  rent 
was  dne  or  not  at  the  time  of  such  paymeata  or  work  done,  snch  paj- 
menta  having  been  thns  applied  by  consent,  can  not  be  the  basis  of  ro- 
covei;  over.     Hollty  et  al.  v.  Metcalf,  141 

-3.  TenaM  from  year  to  year. — Where  appellee  had  a  conversation 
with  one  of  appellants  some  six  months  before  the  expiration  of  appel- 
lee'^ term,  and  appellant  said;  "  If  you  stay  on,  yon  will  have  the  rent 
reasonable,  and  1  will  throw  off  for  heretofore,"  and  there  appeared 
to  t«  no  acceptance  of  the  oiler  at  the  time,  upon  the  part  of  appellee. 
Held,  that  this  convenation  did  not  constitute  acontract,  and  amounted 
only  to  a  proposition  on  the  part  of  appellants  to  change  the  rent;  ap- 
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G  BN  ERALLT.  Continued. 
pellants  were  entitled  to  notice  of  the  acceptance  before  the  commeDce- 
ment  of  the  new  term,  and,  as  no  notice  was  given,  and  no  new  arrange- 
ment made,  appcdlee  must  be  held  aA  oocopying  the  premiaeB  aa  tenant 
from  year  to  year,  and  must  pay  the  same  rent  for  1881  thai  he  had  for 
the  prerioas  years.    HolUtf  et  cH.  t.  Metcalfe  HI 

Lease. 

4.  ConUmporantouB  parol  hgreement. — Where  a  covenant  in  a  lease 
mider  seal  provided  that  lessees  woald  sorrender  up  denused  i  remises 
to  lessor  at  expiration  of  lease  and  a  oontemporaneoos  parol  agreement 
was  made  that  lessees  might  remain  in  the  occupation  of  the  demised 
premises  on  and  after  day  of  expiration  of  lease,  but  as  tenants  from 
month  to  month,  etc.  Held,  that  such  parol  agreement  made  at  the 
8am3  tim3  with  the  lease  under  seal  and  in  reference  to  the  same 
subject-matter,  must  be  regarded  as  merged  in  the  writing  and  can  not 
be  admitted  in  evidence.    Keegan  et  al.  v.  Kinnaire,  484 

5.  Construction  of  lease. — A  farm  consisting  of  eighty  acres,  twenty- 
two  pasture  land  and  fifty-eight  in  grain,  was  leased  one  year  fop  a  stip- 
ulated sum,  with  a  covenant  in  the  lease  that  the  tenant,  at  his  option, 
might  have  the  premises  for  two  years  longer  for  the  same  sum  per 
year,  or  two  fifths  of  the  grain  delivered,  etc.  Tenant  elected  the  latter 
and  delivered  two  fifths  of  all  grain  raised  as  rent  Landlord  claimed 
additional  rent  for  the  twenty- two.  Held,  a  leasing  of  the  entire  farm 
for  the  stipulated  grain  rent.    Miller  v.  Fineh^  170 

LEVY.— See  Execution. 

LIBEL. 
Generally. 

1.  Imputation  upon  plaintiff^ e  h'^nestg, — ^The  court  is  of  the  opmion 
that  the  artic'e  complained  of,  taken  as  a  whole,  is  susceptible  of  no 
other  fair  construction  than  as  containing  an  imputation  upon  the 
plaintiff's  honesty  and  integrity  in  respect  to  the  matter  therein  re- 
ferred, and  that  the  tendency  was  to  expose  him  to  public  hatred  and 
contempt.  As  the  article  was  libelous  and  the  declaration  was  not 
faulty,  the  court  erred  in  sustaining  the  demurrer.  Huse  v.  Inter- 
Ocean  Publishing  Co,,  G21 
• 

LIEN. 
Generally. 

1.  Assignment, — ^As  to  a  debtor  and  his  creditors  an  assignment 
takes  effect  at  the  time  of  the  delivery  to  the  assignee  of  the  deed  of 
assignment  and  the  property,  and  no  lien  attaches  against  such  property 
because  of  an  execution  issued  after  that  time  but  before  the  recording 
of  the  deed  by  the  assignee.    Mf^er  v.  Fales^  Sons  et  al.^  351 

Mechai^icb. 

2.  Priority  of  Zf«M.— Where  the  lien  of  a  material  man  is  prior  to 
that  of  an  equitable  mortgagee  as  to  the  building  and  sutject  to  it  as 
to  the  land,  and  a  sale  of  the  premises  is  necessaiy,  the  proportion  of 
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the  TFilue  of  the  building  to  that  of  the  whole  ahould  he  first  lucer- 
t^ned  and  applied  to  the  «atutartioii  of  the  claims  of  the  material  man. 
Jjtngford  T.  Uaekaf  tt  al.,  QS3 

8.  Stih-c<mtraetor». — Appellee  Berred  notice  on  appellante  that 
they  had  been  employed  by  tlie  principal  contractor  to  fiiriujh  mateiiaU 
to  erect  appellant's  bailding,  and  that  they  woald  hold  the  baildmsrand 
HTDuiid  liable  for  the  amonnt  doe.  At  the  time  of  the  notice,  appellant 
did  not  one  the  principal  contractor  anything  except  the  som  of  $22.36, 
trhich  th€7  paid  to  appellees  before  suit  brought.  ir«Id,  that  u  it 
traa  not  claimed  that  anything  became  doe  trom  appellants  to  the 
prindpal  contractor,  that  they  did  not  owe  at  the  time  the  notice  woe 
terved,  appellees  hare  foiled  to  establish  by  proof  their  claim  as  snb- 
controctors.    Douglas  tt  al.  t.  MeCord  el  a!.,  278 

MALICIOTTS  PROSECUTION. 
BoRDEH  or  FBOor.  * 

1.  Onug  onplaintiff. — In  an  action  for  malicioiig  prosecntion,  Qie 
onut  ie  on  the  plaintiff  to  show  that  the  criminal  prosecution  instituted 
by  defendant  was  the  offspring  of  malice  and  without  any  piobahle 
to  justify  it.    Kreb»  t.  Thoma»,  266 

Oenerai.i,t. 

As  to  damagt*  in  action  of  malieiout  protteulion. — See  Dahagbs. 

2.  HUgal  act  of  justice. — Where  appellant  instigated  the  sning 
out  of  a  State  warrant  against  appellee,  and  the  complaint  on  which  it 
issaed  contained  an  accnsation  of  krceny,  and  that  only,  and  the  jus- 
tice of  his  own  motion,  changed  the  chaige  of  larceny  into  one  of 
"diaorderly  "  conduct,  and  imposed  a  fine.  Htld,  in  an  action  for  ma- 
licioas  prosecution  that  appellant  could  not  be  held  reaponsible  for  these 
illegal  acts  of  the  justice,  and  when  appellee  chose  to  dismiss  bis  suit 
OB  to  the  jnstice,  it  was  error  to  overmle  appellant's  motion  to  exclude 
the  evidence  as  to  such  acts.     Frankfurter  t.  Bryan,  M9 

3.  Malice  not  legal  presumption  from  loant  (ff  probahh  eawe. — 
Ualice  is  not  a  legal  prCHumption  from  want  of  probable  caose,  and  an 
instruclJon  which  invades  the  province  of  the  jury  by  indirectly  telling 
them  that  in  Uie  opinion  of  the  court  the  fiuts  and  circumBtanoeB  in  the 
case  woold,  with  the  want  of  probable  cause,  warrant  the  inference  of 
malice,  is  erroneous.     Franlcfurter  t.  Brgan,  549 

4.  Motive. — In  an  action  for  malicious  prosecation,  the  motive  of 
the  defendant  in  instituting  the  prosecution  is  immaterial,  if  there  was 
probable  cause  for  making  the  arrest.  Even  if  he  was  actuated  by  feel- 
ings of  revenge  or  hatred  and  there  was  probable  cause,  he  woald  not 
be  liable.    Leyenlergtr  v.  Paul.  635;  Franl^urler  y.  Bryan,        549 

5.  Probable  cause. — Probable  cause  is  snch  a  state  of  facts  in  the 
mind  of  the  prosecutor  as  would  lead  a  person  of  ordinary  cantion  and 
prudence  to  believe  or  entertain  an  honest  and  strong  suspicion  that 
the  penon  accused  is  guilty,     heyenberger  v.  Paul,  635 

6.  SHspicion  diiitinguiahed  from  conviction. — In  an  action  for  ma- 
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licioaB  proeecution,  it  is  held  to  be  enoagli  if  the  ftydim  and  drcnm- 
■tanoes  are  suffictent  to  produce  an  honest  and  strong  saspicion  of  the 
guilt  of  the  accused.  An  instruction  using  the  term  conyiction,  instead 
of  suspicion,  would  be  erroneous,  as  it  would  require  a  higher  degree 
of  proof  than  the  law  requires.    Keep  et  aL  y.  Gnggs^  511 

7.  Where  accueatioH  includet  offense  of  inferior  degree. — If  an 
accusation  induJes  an  offense  of  an  inferior  degree,  the  accused  may 
be  acquitted  of  the  higher  crime,  and  conricted  of  the  lesser,  and  in 
an  action  of  malicious  prosecution,  a  conviction  of  such  inferior  offense 
will  be  considered  as  the  proximate  effect  of  the  original  accusation. 
In  the  case  however  of  *' disorderly  *'  conduct  and  larceny,  no  two 
offenses  could  be  more  dissimilar.    Frankfurter  v.  Brgan^  549 

MANDAMUS. 
Gbnerallt. 

H  1.     What  petition  should  allege, — A  petition  for  a  mandamus  against 

a  county  board  to  compel  them  to  furnish  aid  to  build  a  bridge 
should  allege  that  the  town  had  raised  one  half  of  the  neces- 
sary funds.  Such  allegation  can  be  traversed  by  denial  in  the  answer 
and  if  the  issue  thutj  made  be  found  for  the  defendant  or  admitted  by 
demurrer,  a  mandamus  ought  to  be  refused.  Superiors  of  Kendall 
Co.  V.  Ths  People,  210 

2.  When  it  will  not  lie. — A  writ  of  mandamus  will  not  lie  against  a 
county  to  compel  it  to  reimburse  a  town  for  one  half  of  the  cost  of 
building  a  bridge  where  the  town  built  the  bridge  by  virtue  of  §  111 
(Road  and  Bridge  Law)  and  accepted  and  paid  for  it  out  of  the  funds 
raised  by  the  town.    Supercisors  of  McHenry  Co.  y.  Uhe  People^    204 

MARRIAGE.—See  Bbbach  of  Promisb. 

MASTER  AND  SERVANT. 

1.  Employernot  an  insurer  of  machinery  used. — ^The  employer  is 
not  bound  to  provide  absolutely  safe  machinery.  He  is  not  an  insurer. 
The  law  imposes  upon  him  only  the  obligation  to  use  reasonable  and 
ordinary  care  in  providing  suitable  and  safe  machinery)  implements  and 
tools.     W.  St.  L.  it  P.  R'y  Co.  v.  Fenton,  417 

2.  Negligence. — Where  appellee,  an  employe  of  appellant,  was 
directed  to  perform  certain  work  without  directions  as  to  the  manner  of 
X>erforming  the  service,  and  he  of  his  own  will  and  inclination  selected 
a  mode  that  was  dangerousi  when  there  was  a  way  and  a  better  way  in 
which  to  do  the  work  without  ii^'ury.  Htld^  that  he  did  not  use  ordi- 
nary  care  and  prudence  and  can  not  recover.  Appellant  can  not  be  held 
liable  for  the  voluntary  acts  of  appellee  by  which  he  was  injured. 
St.  L.  Bolt  and  Iron  Co.  v.  Burke,  369 

8.  Quitting  employment. — It  was  error  for  the  court  to  permit  ap- 
pellee to  set  up  a  slight  sickness  which  had  not  continued  up  to  the 
time  he  left,  as  a. justifying  cause  for  leaving  appellant  *s  employ,  since 
appeUee  had  not  been  required  to  work  when  he  was  ill  and  had  vol- 
untarily resumed  work  on  the  next  day.    Mills  v.  Buffin,  111 
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MINES. 

QenekalLt. 

1,  Nrijligence  of  affent.—Wbew  d&o^aedwfa  the  Kgent  of  appel- 
lant, on  owner  of  a  coal  mine,  and  was  engaged  in  BUpeiint«iiding  the 
mining  of  co»l,  and  M  Boch  agent,  foiled  to  pat  catches  on  the  brake 
■nd  thus  compi;  with  the  statutory  daty  imposed  npon  an  owner, 
ugeDt  or  opemtor  of  a  coal  njine  bj  the  liith  section  of  the  act  of  1879, 
for  the  safety  of  persons  employed  in  a  coal  mine,  and  in  consequenoft 
of  «uuh  failure  wna  k'lled.  Held,  that  his  widow  and  heirs  can  not 
recover  dam.igcs  from  Ihe  owner  because  of  his  death.  Deceased  was 
appellant's  agent,  and  it  was  a»  much  his  dnty  as  that  of  appellant  to 
place  catches  on  the  brake,  and  in  failing  to  do  so,  they  failed  to  comply 
with  the  provisioDS  of  the  statate  and  axe  in  part  delicto,  and  the 
maiimthatno  man  shall  take  advantage  ofhia  own  wrong  applies. 
Beaucouv  Coal  Co.  v.  Cooper,  373 

dlSTAKE. 

In  wbittkh  inbtrumknt. 

1.  Ecidencir—WiKre  a  party  reeks  to  rectify  a  written  inatrument 
on  the  ground  of  mistake,  the  evidence  must  be  Buch  as  to  leave  no 
fair  and  reas'^nable  doubt  npon  the  mind  that  the  instrument  does  not 
embody  the  final  intentions  of  the  partiee.     DoagUu  et  al.  v.  Grant, 

273 

2.  Btcfi/icd'on,— Rectification  can  only  be  had  where  both  partiea 
have  executed  nn  instrument  nnder  a  common  mistake  and  have  done 
what  neither  of  them  intended.  A  mistake  on  one  side  may  be  ground 
for  rescinding  but  not  for  cori-ecting  or  rectifying  an  agreement.  Doug- 
la»  et  al.  t.  Grant,  273 

MORTGAGES. 
Okmbhallt. 

1.  Forteloturt — Fraudulent  objrrt. — Where  from  the  evidence  it 
appeared  that  appellant's  object  in  procuring  a  foreclosure  of  a  mort- 
gage was  fraudulent.  Utld,  that  he  was  not  entitled  in  a  court  of 
equity  to  claim  damnges  for  loss  arising  from  a  state  of  affaire  which  he 
by  his  fraudulent  conduct,  contributed  to  bring  upon  himself.  Panton 
V.  Collar.  160 

2.  Verbal  relrast. — Where  it  waaclaimedthatacertain  mortgage  was 
released  by  a  verbal  agreempnt  between  the  mortgagor  and  mortgagee, 
and  anch  agreement  was  without  consideiBition.  Held,  that  if  such  an 
agreement  could  bind  the  partiee  to  it,  it  certainly  could  not  bind  a  per- 
son not  a  party  to  it,  nnless  thnt  person  was  induced  by  the  promise 
made,  to  purchase  property,  invest  his  money  or  dosomenct  pr^udiciol 
to  his  interest,     Snell  v.  Palmer,  837 

Lien. 

3.  Priority  of. — Where  a  lien  of  a  material  mnn  is  prior  to  that  of 
an  equitable  mott^agee  as  to  the  building,  and  subject  to  it  as  to  the 
land,  and  a  sale  of  the  premises  is  necesxajy.  the  proportion  of  the  value 
of  the  bnilding  to  that  of  the  whole  should  be  Srat  aacertaiued  and  ap- 
plied to  the  satisfaction  of  the  claims  of  the  material  man.  Langford 
T.  Macltay  et  al.,  223 
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MUNICIPAL  CORPORATIONS.— See  Cities,  Towns  and  Villaabs. 
NEGLIGENCE. 

CONTBIBUTOBT  HBOLTOEKCB. 

1.  Want  of  ordinary  cart, — A  plaintiff  who  by  his  own  want  of 
ordinary  care  has  oontribated  to  the  iigiuy  complained  of,  can  not  re- 
cover, no  matter  what  the  degree  of  defendant's  negligence  may  have 
been,  provided  it  is  short  of  that  which  raises  an  inference  of  a  willfol 
and  intentional  wrong.  C.  B.  dt  Q,  R,  B,  Co.  v.  Dougherty ,  181;  Union 
Railway  <^  Tran^U  Co.  v.  Kallaher,  400 

2.  Walking  on  railroad  ttxiek. — ^The  neglig-mce  of  deceased  in  go- 
ing upon  the  track,  and  while  there  not  looking  for  the  known  danger, 
materially  and  directly  oontnbated  to  the  ii^ury.  As  between  the  neg- 
ligence of  deceased  and  defendant's  servants,  there  was  no  substantial 
diiference.  The  verdict  was  therefore  against  the  evidence.  C  B.  dt  Q. 
R,  R.  Co,  V.  Olson,  245 

Generally. 

8.  Against  evidence, — As  the  evidence  shows  that  the  coal  cars  were 
dumped  in  the  morning,  and  after  bemg  dumped  appellant  had  no  con- 
trol over  them,  and  the  accident  happened  in  the  afternoon,  appellant 
can  not  be  held  responsible  for  the  action  of  the  railroad  company  with 
which  it  had  nothing  to  do.    Sf.  L.  Bolt  and  Iron  Co.  v.  Burke,     36^ 

As  to  negligence  in  mines. — See  Mines. 

As  to  statutory  presumption  of  negligence. — See  Presumptions. 

4.  Comparative  negligence. — If  a  plaintiff  exercises  ordinary  care 
under  all  the  circumstances  of  the  case,  and  the  defendant  is  negligent, 
though  not  to  the  extent  of  being  grossly  so,  plaintiff  may  recover,  al- 
though his  care  jb  not  of  that  extreme  degree  denominated  great  care  or 
such  as  men  of  extraordinary  caution  and  prudence  might  have  used. 
C.  B.  dt  Q.  R.  R.  Co.  V.  Doughetiy,  56 

5.  Definition  of  negligence. — Negligence  is  the  iailure  to  exercise  the 
care  required  by  law.    C  B.  db  Q.  R.  R.  Co.  v.  Dougherty,  181 

6.  Entire  conduct  to  be  considered, — Where  the  negligence  with 
which  the  evidence  tended  to  cbarge  plaintiff  was  to  be  found  mainly  in 
his  conduct  before  he  saw  the  danger,  i,  e,,  in  his  standing  in  the  street 
waiting  for  a  car  without  looking  or  listening  or  taking  any  precaution 
to  ascertam  whether  danger  was  approaching  or  not,  until  it  was  too 
near  for  him  to  escape,  an  instruction  upon  the  question  of  plaintiff's 
negligence  which  limited  the  jury  to  the  consideration  of  plaintiff 's  con- 
duct after  he  saw  his  danger,  was  erroneous.  The  attention  of  the  jury 
should  have  been  directed  to  his  entire  conduct  on  the  occasion,  as  well 
before  as  after  he  discovered  the  car  approaching.  C.  W.  D.  R^y  Co. 
V.  Harilandf  561 

7.  Injury  to  children  while  trespassing. — ^The  owners  of  private 
grounds  are  liable  for  injuries  to  children,  although  trespassing  at  the 
time,  where  from  the  peculiar  nature  and  exposed  position  of  the  dan- 
gerous defect  or  agent,  the  owner  should  reasonably  anticipate  such  in- 
jury  to  flow  therefrom  as  actually  happened.     Coppner  v.  Penn.  Co.,  600 

8.  Knowledge  of  drfect  in  sidetralk, — If  a  sidewalk  is  of  such  a 
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GxKBRALLr.    Coniinutd. 
chaj^cter  that  extra  care  muat  be  taken  to  pass  over  it  safbly,  a  party, 
wbo  witb  iiill  knowled^  of  its  condition,  does  not  take  that  extra  cart, 
can  not  recover  for  an  ii^'urj'  earned  in  oonsequenca.     Cify  tff  Aurora 
V.  Brown.    '  '  122 

9.  Known  danger. — Where  dan^r  ie  Bctually  known  or  appantnt 
to  ordinary  obsfrvation  or  reasonably  to  ba  apprehended,  proof  of 
poBitive  or  special  care  to  avoid  it,  moat  Ik  made,  to  warrant  a  recovery. 
C.  B.  a  Q.  R.  R.  Co.  V.  Olson,  245 

10.  Material  eircumtltinee*. — The  fact  that  plaintiff  wu  an  old 
man  and  laboringf,  presumably,  nnder  the  infirmitiea  of  old  age,  was  a 
material  drcamntoace  bearing  npon  the  qnestion  of  his  contributory 
negligence,  and  should  be  considered  by  the  jury  in  determining  whoae 
negligence    cansed    tlie  injmy.    C.    W.  D.  B,'y    Co.    v.    Haniland, 

561 

11.  Propinct  of  jury, — Negligence  is  a  qnestion  of  fact  t»t)e  proved, 
like  any  other  material  averment.  In  instructions  to  the  jury,  where 
negligence  is  the  gist  of  the  action,  it  is  the  duty  of  the  coart  to  de- 
fine nesrligence  and  tell  the  jury  what  it  in  in  kw  and  leave  all  infer- 
enues  arising  from  the  existence  of  facta  proved  to  be  drawn  by  the 
jury.    Jamee  et  al.  v.  Jo\n»on,  '286 

12.  Walking  upon  railroad  track. — Where  there  is  no  excuse  or 
JQBtification  for  the  act,  it  is  negligence  for  a  person  to  walk  apon  the 
track  of  a  railroad,  whether  laid  in  the  city  or  upon  the  open  field,  and 
be  who  deliberately  does  bo,  will  l>e  preraraed  to  assume  the  risk  of  the 
perils  he  may  enconnt«r.    C.  B.  it-  Q.  R.  R.  Co.  t.  Olsw,  245 

13.  What  ia  "  dvs  eart^'  in  a  child. — A  child,  who  ases  sach  care  as 
it  is  reasonable  to  expect  from,  and  is  usually  found  in,  a  child  of  his 
age  and  mental  capacity,  uses  what  is,  as  to  him,  "due  care,"  If  a 
child  is  wholly  devoid  of  power  to  appreciate  danger,  or  ezerdse  any 
degree  of  care  whatever,  then  he  is  non  guijurit,  and  of  such  nothing 
IB  required.  Here  proof  that  he  is  snch  a  child  ia  proof  of  "due  care." 
C.  i£  A.  R.  R.  Co.  T.  Lammtrt,  408 

NOTICE. 

BZKHPTIOII. 

1.  Dutv  o/offleer. — When  certain  property  is  by  law  exempt  from 
execution,  it  is  the  dnl^  of  the  officer  to  notify,  if  praotjcable,  the  ex- 
ecation  del>tor  before  levy  or  sole,  so  he  can  make  the  selection  and 
claim  the  exemption.  Where  debtor  is  out  of  the  oounty,  it  is  not 
pracdcabie  within  the  meaning  of  the  mle.    Foot*  v.  The  People,  04. 

GkkeraiiLt. 

2.  Notice  of  limitatioH. — police  to  k  shipper  of  the  adoption  of  a 
mle,  that  the  cairier  will  not  traiupoit  live  stock  onless  the  shipper 
signs  a  special  contiact,  limiting  tlie  liability  of  tbe  carrier  for  loss  or 
iiqnry  thereto  to  flOO,  does  not  create  a  contract  between  the  parties 
by  which  aach  rale*  become  binding  npon  the  shipper.    The  assent  of 
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the  shipper  mast  appear  before  he  can  be  bound.    C,  B.  L  <f  P.  S^y 
Co.  T.  Harmon^  55 

NUISANCE. 
Gbnbrallt. 

1.  Erection  of  fence. — In  the  absence  of  an  adverse  right  by  pre- 
scription, grant  or  otherwise,  an  owner  has  a  right  to  erect  a  fence  or 
building  upon  his  own  land,  which  will  have  the  effect  to  deprive  the 
owner  of  adjacent  premises  of  light  and  air  to  his  house,  and  obetznct 
his  view  from  the  same,  and  such  erection,  unless  made  of  offensive  ma- 
terial, will  not  be  a  nuisance  for  which  an  action  will  lie.  Honsel  v. 
Conant,  259 

2.  Railroad  track, — ^A  railroad  track  in  a  street  is  not  necessarily, 
per  sCt  a  public  nuisance.     W.  St.  L.  dt  i\  Ky  Co.  v.  People^         4 .8 

OFFICERS. 
Op  the  coubt. 

1.  Penal  action  brought  hy  State* 8  attorney. — As  every  person 
charged  with  a  violation  of  the  public  law  should  receive  a  fair  tnalt  it 
is  of  the  first  importance  that  the  officers  of  the  court  by  whom  such 
is  prosecuted  or  convicted,  should  be  free  from  all  pecuniary  interest  in 
his  conviction.  Held^  that  an  action  of  debt  to  recover  certain  penal- 
ties for  alleged  violations  of  §  63,  Ch.  114  of  statute,  brought  and  prose- 
cuted in  the  name  of  the  people  for  the  use  of  the  State's  attorney,  can 
not  be  maintained.     The  People  v.  W.  St.  L.  dt  P.  B"y  Co.,  268 

OFFICIAL  BONDS.— See  Bonds. 
ORDINANCES.— See  Cities,  Towns  and  ViLLAaBS. 

PARENT  AND  CHILD. 
Geneballt. 

As  to  presumption  from  members  of  same  family  living  together  as 
one  household. — See  Pkesumptions. 

1.  Action  by  child  for  personal  injuries. — ^In  an  action  on  the  case 
for  personal  injuries  brought  in  the  name  of  the  child  injured,  the 
child  can,  if  injured  by  defendant's  fault,  property  have  satisfaction  for 
the  pain,  suffering  and  permanent  injury.  In  sncb  suit  there  can  be  no 
recovery  for  loss  of  child's  services  and  necessaiy  expenses  of  the 
parent,  as  this  is  not  a  proper  action  in  which  to  recover  such  damages. 
C.  dt  A.  R.  R.  Co.  V.  Lammert^  408 

2.  Necessaries  fumvahed  aduU  son. — ^Fromthe  evidence  in  this 
case  the  court  is  of  opinion  that  it  was  the  intention  and  right  of  the 
father  to  charge  his  insane  adult  son  for  necessaries.  FruUt  y.  Ander- 
son,  421 

8.  Services  of  child. — Where  a  child,  or  one  standing  in  the  relation 
of  a  child,  remains  with  its  parent,  after  attaining  msgority,  in  the 
same  apparent  situation  as  when  a  minor,  in  the  absence  of  a  contract, 
no  recovery  for  services  can  be  had.    The  presumption  arises  in  such 


Index.  707 

parent  and  child. 

GBNSRAiiLT.     Continued, 
cases  that  the  parties  did  not  contemplate  the  payment  of  wages  for 
services  rendered.    Cooper  v.  Cooper^  478 

4.  Son's  services  after  becoming  of  age. — A  son  remaining  and 
working  in  his  father's  family,  after  becoming  of  age,  can  not  recover 
for  snch  services  without  a  previous  contract  therefor.  Funk  v.  Iaiw- 
son  et  a{.,  229 

PARTNERSHIP. 
Genbballt. 

1.  Grand  characteristic  of. — Persons  engaged  in  any  trade,  business 
or  adventure  upon  the  terms  of  sharing  the  profits  and  losses  arising 
therefrom,  are  partners  in  that  trade,  business  or  adventure.  An  agree- 
ment to  share  the  net  profits  necessarily  implies  a  sharing  of  the  losses. 
Wilcox  et  al.  v.  Dodge  et  al.,  517 

2.  Instrument  under  seal. — An  instrument  under  seal  and  signed  by 
one  oo-partner  in  the  absence  of  the  other  co-partners,  is  binding  upon 
the  others,  if  each  of  the  co-partners  gave  His  parol  assent  previous  to 
the  execution  thereof,  or  subjiequently,  with  knowledge  of  its  purport, 
ratified  it.     Wilcox  et  al.  v.  Dodge  et  aL,  517 

8.  Ratification. — Such  prior  assent  or  subsequent  ratification  need 
not  be  express,  but  may  be  implied  from  the  acts  and  declarations  of  the 
parties  whose  liability  is  sought  to  be  established,  and  from  other  proper 
evidence  tending  to  show  such  assent  Or  ratification,  and  in  the  absence 
of  such  assent  or  ratification  the  partner  who  signed  the  instrument  is 
alone  liable  under  it.     Wilcox  et  al.  v.  Dodge  etal.,  517 

4.  Usual  charadefistics  of. — ^The  usual  characteristics  of  an  ordi- 
nary partnership  are  community  of  interest  in  the  profits  and  losses, 
community  of  interest  in  the  capital  to  be  employed  in  the  enterprise, 
and  community  of  power  of  management.  Wilcox  et  al.  v.  Dodge  et 
ol.,  517 

PLEADING  AT  LAW. 
Generally. 

1.  Attachment. — Usually  the  plaintiff  may  allege  as  many  grounds 
of  attachment  within  the  terms  of  the  law  as  he  may  deem  expedient. 
In  doing  so,  the  several  grounds  should  be  stated  cumulatively,  and  if 
any  one  of  them  be  true  it  will  sustain  the  attachment  though  all  the 
others  be  untrue.    Rosenheim  et  al.  v.  Fifield,  30 

2.  Defective  indictment. — Where  an  indictment  onder  sections  221 
and  222  of  the  Criminal  Code  did  not  directly  aver  that  the  railroad 
track  in  question  was  an  obstruction'to  the  street.  Held,  that  the  in- 
dictment was  not  good.     W.  St.  L.  d;  P.  R'y  Co.  v.  The  People,      448 

3.  Demurrer. — If  a  plaintiff  desires  to  raise  a  question  of  law,  whether 
a  bond  set  out  in  hcec  verba  in  defendant's  plea,  is  invalid  upon  its  face, 
he  must  demur  to  the  plea  so  that  the  question  of  law  will  be  properly 
presented  to  the  court  for  decision.    Affeld  et  al.  v.  The  People,      502 

4.  Formal  issue  waived. — Where  parties  go  to  trial  without  any  ob- 
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Generally.    Continu$d» 
jection  that  the  usoec  are  not  joined,  and  in  such  case  a  general  denial 
of  the  facte  stated  in  the  plea  would  constitate  a  proper  replication^  a 
formal  issue  npon  the  plea  is  to  be  treated  as  waived.  C,  B.  dt  Q.  R.  R. 
Co.  V.  Wilcox,  43 

5.  Indictment, — Eveiy  fact  and  drcomsitanoe  stated  in  an  indictment 
mast  be  laid  positively.  They  can  not  be  stated  by  %ray  of  recital,  nor 
by  way  of  argument  or  inference;  the  allegations  must  be  in  words  dear, 
direct,  and  not  argumentative  or  inferentiaL  W.  St,  L,  dt  P,  R'lf  Co.  v. 
Th4  People,  448 

6.  Issue  of  fact. — If  a  plaintiff  claims  that  the  bond  as  set  oat  in 
defendant's  plea  is  not  the  one  which  was  in  fact  taken,  he  must  so  aver 
in  his  replication  to  the  plea,  so  that  that  qaestion  of  fact  will  be  pat  in 
issue*  Otherwise  he  admits  that  the  bond  set  oat  in  the  plea  was  the 
one  actaally  taken.    Affeld  et  al.  v.  The  People,  502 

7.  Special  damages. -Special  damages  being  those  that  do  not  nec- 
essarily result  from  the  violation  of  the  contract  complained  of,  most  be 
particularly  stated  in  the  declaration,  otherwise  they  can  not  be  recov- 
ered.    W.  St.  L.  dt  P.  i2>  Co.  V.  l4tncK  865 

Yabiahcb. 

8.  AllegoHon  and  proof.-^Where  the  proof  in  a  case  is  a  substan- 
tial departore  finom  the  alleged  cause  of  action,  the  variance  is  fatal. 
Held,  that  the  liability  of  a  railroad  for  the  wrongful  act  of  its  servant 
in  thrasting  a  passenger  from  the  car,  is  not  properly  pleaded  under  an 
averment  of  negligence  in  the  moving,  propelling  *aad  operation  of  the 
train.    C.  B.  dt  Q.  R.  R.  Co.  v.  Wilcox^  43 

PLEADINGS  IN  CHANCERY. 
Genbkallt. 

1.  Cros^dtll.— An  answer  which  has  none  of  the  featares  of  a  bill 
in  chancery,  makes  no  parties  defendant  to  it,  calls  on  no  one  to  answer 
it,  can  not  become  a  cross-bill  by  simply  asking  that  it  be  so  treated. 
And  even  if  sach  answer  could,  in  this  case,  be  treated  as  a  cross-bill, 
it  was  error  to  take  a  decree  upon  it  without  either  an  answer  or  a  rale 
to  answer.    Parke  v.  Brown  Hal.,  291 

2.  Decree  pro  confesso. — ^A  decree  pro  eonfesso  only  condudes  a 
party  to  the  extent  of  the  averments  in  the  bill;  the  defendant  can  not 
in  case  of  such  a  decree  object  to  the  sufficiency  of  the  proof,  but  on 
error  he  may  insist  that  the  averments  of  the  bill  do  not  justify  the  de- 
cree.   Parke  v.  Brown  et  al.,  291 

8.  Matter  of  law.-^ks  to  the  technical  point  that  inasmuch  as  the 
answer  avers  the  mon^  was  exempt,  and  this  is  not  denied,  it  mnst  be 
true ;  this  is  matter  of  law  and  not  the  subject  of  averment  and  denial. 
Monniea  v.  German  Ins.  Co.,  240 

4.  Necessary  averments  in  hill  to  quiet  tith.^-^A  bill  to  quiet  titie 
must  aver  either  that  complainant  was  in  possession  of  tiie  premises,  or 
that  they  were  unimproved  and  unoccupied  at  the  time  the  bill  was 
filed.    Parke  v.  Brown  et  ah,  291 
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5.  Not  set  up  in  bilL-^As  to  the  claim  made  by  appellees  that  they 
were  original  contractors,  it  is  sufficient  answer  that  it  is  not  so  set  up 
in  the  bill.    Douglaa  et  al.  v.  McCord  et  aU^  27B 

POSSESSION. 

AdYBBSB  FOSSB88ION. 

1.  Mu8t  be  hostile  in  Us  inception, — ^To  constitute  an  a'l verse  posses- 
sion, it  must  be  hostile  in  its  inception;  and  where  there  was  no  evi- 
dence that  the  company  claimed  the  entire  title,  it  must  be  presumed 
that  its  possession  was  that  of  a  mere  easement  in  subordination  to  the 
higher  title  of  the  owner  in  fee.    Br  (fan  v.  City  of  East  St,  L,  et  al, 

390 

2.  Proof  required.-'The  doctrine  of  adverse  possession  is  to  be 
taken  strictly,  and  not  to  be  made  out  by  inference,  but  by  clear  and 
positive  proof.  Every  presumption  is  in  favor  of  considering  a  posses- 
sion as  in  subordination  to  the  title  of  the  true  owner.  Bryan  y.  City 
of  East  St,  L,  et  al.,  ^  890 

Qenerallt. 

8.  Possession  of  planh  road  company, — Where  the  possession  of  a 
plank  road  company,  from  1851  to  1879,  was  not  in  open  hostility  to  the 
title  of  the  owner,  but  admitted  the  existence  of  a  higher  title  and  was 
subservient  to  it,  and  prior  to  the  occupation  of  the  plank  road  company 
DO  public  highway  through  said  lot  was  legally  established,  by  prescrip- 
tion or  otherwise,  and  the  possession  by  the  company  was  not  connected 
with  any  prior  user  by  the  public,  and  was  not  in  privity  therewith,  and 
excluding  the  time  the  lot  was  occupied  by  the  plank  road,  the  user  by 
the  public  was  not  sufficient  to  establish  a  presumptive  dedication. 
Heldj  that  the  owner  was  not  deprived  of  his  property  in  the  lot,  and 
that  the  public  had  no  lawful  easement  in  or  highway  over  the  same. 
(The  case  distinguished  from  Craig  v.  The  People,  47  111.  487.)  Bryan 
V.  City  of  East  St.  L.  et  al,,  809 

PRACTICE.— See  Appeam. 
Generally. 

1.  Action  of  trespass  for  false  imprisonment. — An  action  of  tres- 
p=.'j3  for  false  imprisonment  will  not  lie  by  a  party  arrested  on  a  valid 
warrant  issued  against  him  by  a  court  having  jurisdiction  of  the  com- 
plaint   Krebs  v.  Thomas^  266 

2.  Agreement  of  creditors. — Compliance  with  the  terms  of  an  figree- 
ment  of  creditors  to  accept  less  than  amount  due,  on  the  part  of  a  fail- 
ing debtor,  is  a  good  defense  to  an  action  by  a  creditor  for  the  residue 
of  his  original  demand,  llie  agreement  displtices  the  original  contract, 
and  may  be  proved  as  well  under  the  general  issue  as  under  a  special 
plea  setting  up  the  facts.    Gillfillan  v.  Farrington  et  al,,  101 

As  to  recognizances. — See  Criminal  Law. 

3.  Assigning  value, — Where  the  value  of  property  injured  is  al- 
leged by  way  of  damages,  it  is  not  necessary  to  specially  aver  all  the 


710  Index. 

practice. 

Gknerallt.    Continued, 
qualities  that  oonstituted  such  value.    C.  B,  /.  dt  P.  R*y  Co.  ▼.  Bar- 
mon,  5i 

4.  Assumption  of  facts. — In  the  examination  of  witnesses*  coonaei 
are  prohibited,  even  upon  cross-ezaoiination,  from  assuming  any  material 
facts  in  issue,  and  which  are  to  be  found  by  the  jury,  or  from  assuming 
that  particular  answers  have  been  given  contrary  to  the  fucts.  JBaish 
T.  Munday  et  aL,  539 

5.  Co-tenancy. — A  co-tenant  can  not  be  brought  into  court  to  answer 
to  the  judgment  creditor  of  the  other  co-tenant  for  improvements  made 
by  the  latter  upon  the  premises,  which  are  the  subject  of  such  co-ten- 
ancy, in  advance  of  a  suit  for  partition  wherein  all  the  equities  growing 
out  of  such  co-tenancy  up  to  the  time  of  its  severance,  may  be  a4justed. 
Beam  v.  Scroggin  et  al.,  321 

6.  Costs, — ^As  the  supervisors  were  not  necessary  pcurties  and  had 
no  interest  in  the  result  of  the  suit,  and  their  duties  ended  when  they 
made  the  order,  it  was  error  for  the  court  to  hold  them  responsible  for 
costs.  No  such  penalty  should  be  attached  to  their  act.  Alexander 
et  al.  V.  Bubensam  et  ah,  120 

7.  Default — Trial  calendar. — An  attorney  may  look  to  a  trial  cal- 
endar  made  by  the  officers  of  the  court  and  distributed  to  membexB 
of  the  bar  according  to  the  practice,  for  his  information  and  guidance, 
and,  if  after  a  careful  examination,  he  is  unable  to  find  thereon  a  given 
cause,  he  may,  without  being  subject  to  the  imputation  of  negligence, 
assume  that  such  cause  was  not  liable  to  be  called  for  trial.  Alien  et  al. 
V.  Hoffman,  573 

8.  Default,  setting  aside. — Although  the  attorney  might  have  gone 
to  the  clerk*s  office  and  found  out  otherwise,  yet  he  was  not  bound  to 
show  the  highest  degree  of  diligence,  his  motion  to  set  aside  the  default 
having  been  made  at  the  same  term  at  which  the  default  was  entered. 
It  was  sufficient  to  show  a  good  and  meritorious  cause  of  action  and  the 
exercise  of  reasonable  and  ordinary  care  and  dib'gfence.  AUen  et  al.  v. 
Hoffman,  573 

9.  Defective  plea, — As  the  plea  in  this  case  fail^^  to  aver  that  the 
mortgage  was  ever  made,  executed  and  delivered  to  appellant^  no  suf- 
ficient consideration  appears  in  the  plea  to  support  the  contract  to  ex- 
tend the  time  of  payment,  and  the  demurrer  below  should  have  been 
sustained.    Newell  y.  Waller,  '  306 

10.  Finding  of  jury  when  adopted, — On  appeal  before  the  court, 
where  the  finding  of  the  jury  upon  a  question  of  negligence  determines  the 
preponderance  of  evidence  as  to  a  primary  fact  whicb  seemed  reasonably 
doubtful,  this  court  will  defer  to  and  adopt  such  finding,  in  view  of  the 
superior  advantages  the  jury  have  in  seeing  and  hearing  the  witnesses, 
although  the  court's  inclination  from  the  testimony  transcribed  may  be 
to  the  contrary.    C.  B.  dt  Q.  B,  R.  Co.  v.  Ol^n,  -  245 

11.  Finding  when  not  adopted, — But  where  the  du^y  devolving  upon 
the  court  is  merely  to  characterize  conduct  shown,  or  to  draw  an  infer- 
ence from  facts  proved  or  admitted,  the  court  ?nll  be  less  reluctant  to 


Index.  711 

-■ ■ — ■ M--      in-MB     ■■■!!■ ■Ill  M 

PRACTICE. 
Gbnerallt.    Continued, 
pronounce  according  to  its  own  independent  judgment.    C.  B.  dt  Q. 
B.  R,  Co.  V.  Olson,  245 

12.  Fines — Violatfon  of  ordinance, — ^Where  the  charter  of  a  town 
limited  the  fine  to  be  imposed  for  a  violation  of  the  ordinances  to  a  sum 
not  exceeding  fifty  dollars  for  each  offense*  while  an  ordinance  pro- 
hibiting the  sale  of  intoxicating  hquors  fixed  the  penalty  for 
violation  at  not  less  than  twenty  nor  more  than  one  hun** 
dred  dollars.  Held,  that  the  minimum  of  twenty  dollars  is 
directly  within  the  grant  of  power  in  the  charter.  The  maximum  so 
far  as  it  exceeds  fifty  dollars,  is  void,  for  want  of  authority,  but  any 
fine  imxK)sed  within  these  prescribed  limits  is  authorized  both  by  the 
charter  and  ordinance.     Town  of  Greenfield  v.  Mook,  28 

13.  Formal  issue  waived. — Where  p»arties  go  to  trial  without  ob- 
jection that  the  issues  are  not  joined,  and  a  general  denial  of  facts 
stated  in  the  plea  would  constitute  a  proper  replication,  a  formal  issue 
tipon  the  plea  is  waived.    €.  B.  4it  Q.  B.  B.  Co.  v.  Wilcox,  42 

14.  Former  suit,  when  a  bar. — ^The  declaration  in  the  former  suit 
seems,  in  part  at  least,  to  have  been  based  upon  permanent  injury  done 
to  the  premises  before  that  time,  and  as  to  everything  embraced  in  that 
litigation,  the  judgment  then  rendered  is  a  bar  to  any  subsequent  suit. 
aty  of  Bloomington  v.  Burke,  314 

15.  Enforcement  of  public  right. — Where  the  object  of  a  proceed- 
ing is  the  enforcement  of  a  public  right,  the  people  are  regarded  as  the 
real  party,  and  the  relator  need  not  show  that  he  has  any  legal  interest 
m  the  result     The  People  v.  Purviance,  21^ 

16.  Interference  with  exercise  of  d iscret ionary  power. — Although  an 
appellate  court  should  not  ordinarily  interfere  in  the  exereise  of  the  dis- 
cretionary power  of  a  trial  court,  yet  in  certain  cases  it  is  its  duly  to 
interfere  for  the  promotion  of  justice.    Allen  et  al.  v.  Hoffman,       573 

17.  Issue  of  right  of  wag. — In  a  ca.se  where  a  right  of  way  is  in. 
issue,  an  appellate  court  will  reverse  an  erroneous  judgment  al- 
though no  actual  damage  was  proved,  since  by  pleading  a  right  of  way, 
an  issue  of  a  permanent  right  is  tendered  and  the  judgment  below  if 
allowed  to  stand,  would  be  binding  upon  parties  and  priviee.  Merrill 
V.  Dibble,  85 

18.  License. — As  the  contract  in  this  case  was  a  sufficient  license  to 
enter  upon  appellee's  premises  to  construct  the  drain,  a  count  in  trespass 
can  not  be  sustained.    City  of  Bloomington  v.  Burke,  314 

19.  Mandamus. — It  is  essential  that  a  petition  for  a  mandamus 
against  a  county  board  to  compel  them  to  furnish  aid  to  build  a  bridge, 
should  allege  that  the  town  had  raised  one  half  of  the  necessary  funds. 
Supervisors  of  Kendall  Co.  v.  The  People,  210 

20.  Matter  of  Zair.— Where  a  construction  of  a  contract  was  indis- 
pensable to  the  decision  of  the  question  of  partnership,  it  was  error  for 
the  court  to  pass  upon  all  matters  of  fact  necessary  to  a  recovexy  where 
the  general  issue  was  pleaded  and  refer  iO  the  jury  the  matters  of  law 
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anBing   apon  a  conatniction  of  the  contract.     Wilcox  et  ah  ▼.  Dodge 
etal.y  517 

21.  Misjoinder  of  parties. — ^The  parties  who  alone  contributed  to 
cause  habitual  intoxication,  can  not  be  made  responsible  jointly  with 
those  who  only  contributed  to  a  particular  intoxication.  The  two 
classes  of  persons  would  not  contribute  to  the  same  iiguiy.  Turner  et 
al.  y.  Naughton,  148 

22.  Mode  of  trial, — Where  the  pleas  admitted  plaintiff's  cause  of 
action,  and  by  the  plea  of  set-off  defendant  asserted  that  plaintiff  owed 
him  a  greater  sum  for  certain  services,  defend^int  was  in  effect  main- 
taining a  cross-action  against  plaintiff  for  this  demand,  and  his  atti- 
tude and  mode  of  trial  were  the  same  as  though  he  was  prociecuting  an 
original  action.     Williams  ▼.  Shup,  454 

23.  No  biHef  filed.— Where  no  brief  is  filed  by  appellee,  a  caae  w  U 
be  revei-sed  under  rule  30.    Hamilton  v.  Busbt/,  254 

24.  Objection  made  too  late.  ^Where  the  objection  was  not  made  in 
the  circuit  court,  it  is  too  late  in  the  appellate  court  to  raise  the  ques- 
tion that  the  publication  of  an  ordinance  was  not  sufficiently  prov^ed  to 
admit  it  in  evidence.    Knnouse  v.  Town  of  Lexington,  318 

25.  Offering  refreshments  to  jury. — Where  appellee  produced  in 
court  and  offered  to  the  jury  refreshments,  held^  that  this  alone  wonid 
justify  a  court  in  setting  aside  the  verdict.    Lyons  et  al.  v.  Lawrence, 

631 

26.  Party  entitled  to  begin  and  reply. — The  general  rule  is  that  the 
burden  of  proof  is  upon  the  party  who  substantially  asserts  the  affirma- 
tive of  the  issue,  and  as  a  consequence  the  party  so  asserting  the  affirm- 
ative is  entitled  to  begin  and  reply,  regard  being  had  to  the  substance 
and  effect  of  the  issue  rather  than  the  form  of  it.     Williams  v.  Shup^ 

454 

27.  Proper  time  to  object. — A  party  should  object  to  improper  state- 
ments of  a  witness  at  the  time  they  are  made.  A  motion  to  eJcclude  a'l 
of  a  witness'  testimony,  made  after  it  was  closed,  can  not  be  sustained 
where  some  of  it  was  competent  and  proper.  Irwin  v.  Atkins  et  al.,  431 

28.  Question  of  fact  for  jury. — Whether  the  circumstances  in  this 
case  were  sufficient  to  wan*ant  the  inference  of  an  implied  promise, 
was  a  question  of  fact  for  the  jury  to  determine  from  the  evidence. 
TaseoU  v.  Grace,  639 

29.  Record  conclusive  as  to  matters  of  fact. — ^The  record  filed  in 
the  appellate  court  is  conclusive  as  to  all  matters  of  fact,  certified  to  by 
the  judge  who  tried  the  case  below.    Nelson  stal,  v.  Humes  et  al.,    52 

80.  Record  of  order  of  supervisors. — Where  supervisore  of  a  town 
made  an  order  annulling  an  order  of  commissioners  of  highways,  but 
failed  to  file  their  order  within  the  ten  days,  as  provided  by  §  72,  of  Chap. 
121,  of  the  R.  8.,  the  record  of  the  order  was  void,  and  tiie  court  below 
did  not  oomnfit  error  in  quashing  it.  Alexander  ei  al.  v.  Rubensam 
et  al.,  120 

31.    Repleader. -An  this  case,  although  the  pleadings  admit, that  the 
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cUima  were  purcbaaad  at  a  discmint,  yef,  as  it  does  not  appear  for  how 
mach  less,  and  there  is  not  any  iaeae  under  which  it  it  relevant  to  ascer- 
tain the  amOQitt,  a  repleader  thoald  be  awarded.     Oaueh  v.  Harrisottt 

467 

32.  Bight  toput  in  etidenet, — Where  there  was  evidence  tending'  to 
show  the  makincc  of  a  certain  contract,  appellant  had  the  rl^ht  to  put 
in  evidence  as  to  damage  upon  the  hypotheein  that  ihe  contract  waa 
proved.    Samtey  et  at.  v,  Tully  tt  al,  463 

83.  Specific  ground  of  objection  to  improper  questions. — Where  a 
certain  qneation  waa  objected  to  by  defendant's  counsel  on  the  speciSc 
ground  that  it  was  not  proper  cross-examination,  and  a  second  question 
calling  for  a  further  elaboration  of  the  subject-matter  of  Ihe  firat 
question  was  objected  te,  althou^th  the  specification  that  it  waa  not 
croBfr-ezamination  was  not  repealed.  Held,  that  altboufth  the  spedfic 
ground  of  objection  was  not  repeated,  it  way.  under  l^c  oircumstanoea, 
be  fairly  regarded  as  implied  in  the  olyectioD  to  the  second  question. 
Stevens  v.  Brown  et  at-,  619 

34.  Suit  for  violation  of  ordinance. — A  rait  for  a  violation  of  an 
ordinance  is  a  civil  proceeding' inform  and  only  9 uosi  criminal  in  its 
cbuncter,  and  a  city  as  well  as  an  individaal  has  a  right  of  appeal  in 
•uch  case.     To>i,n  of  Greenfield  v.  Mook,  281 

S5.  Takinff  affidavit  to  jury  room. — It  wa«  error  for  the  court  to 
permitthejury,  upon  their  retirement  from  the  bar,  to  consider  their 
verdict,  to  talce  the  affidavit  of  Hamee,  deceased,  made  by  him  in  lup- 
port  of  his  motion  to  set  aside  the  defaolt.  Nulson  et  al.  v.  Humes 
el  al.,  52 

36.  When  rerdiet  of  jurg  conclusive. — Unless  the  verdict  of  the 
jury  in  the  court  below  was  clearly  and  manifestly  s^ainst  the  prepon- 
derance of  the  evidence.  Jtmuat  be  held  conclusive  upon  mere  questions 
of  fact.    Singer  M'fg  Co.  ».  Pike,  506 

JUDOHBITTB., 

37.  Joint  Judgment. — A  joint  judfrment  against  the  surviving 
maker  of  a  note  and  the  perscmal  represeatobive  of  the  other  maker, 
can  not  be  sustained.    A'elson  et  al.  v.  Humes  el  al.,  52 

38.  Judgment  as  evidence. — The  judgment  of  a  court  of  concurrent 
or  exclusive  jurisdiction  is  not  evidence  of  any  matter  which  came  collat- 
erally in  que>tion  altbough  within  its  jurisdiction,  nor  is  the  judgment 
evidence  of  any  matter  inferred  by  argument  from  it,  Piltard  etui.  v. 
Foster,  132 

39.  Judgment  notitilkslandiag  verdict. — When  a  plpa  confesses  the 
action  and  doss  n  )t  sufficiently  avoid  it,  judgment  should  be  (fiven  on 
the  confeesion  without  regard  to  a  verdict  for  the  defendant.  Gauch  v. 
Harrison,  457 

40.  Judgment  upon  demurrer. — The  court  below  BustHiued  a  demur- 
rer, and  upon  appellant  abiding  by  the  same  it  was  adjudged  that 
he  take  nothing  by  his  suit,  but  that  the  same  be  dismissed.  While  this 
may  be  technically  informal,  the  court  regards  it  in  substance  as  a  judg> 
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ment  upon  demurrer,  which  was  inroperly  followed  l^  a  jad^^meiit  for 
appellee  for  costs.    Honael  ▼.  Cimattt,  259 

41.  Setting  aside  a  judgment. — ^The  law  Intends  that  every  one  shall 
have  a  fair  trial,  and  if  prevented  therefrom  by  a.cident  or  misfbrtone, 
without  his  fault,  a  judgment  rendered  ajpainst  him  shoald  apon  a 
proper  showing^,  be  set  aside.    Mathison  t.  Stevens,  474 

Rbmittitub. 

42.  Costs  of. — The  decree  for  a  foreclosure  is  aflSrmed  and  the  decree 
for  a  deficiency  also,  as  appellee  has  remitted  all  of  the  decree  above  the 
amount  due,  but  the  costs  will  be  equally  divided  between  appellant 
and  appellee,  as  there  was  error  in  the  decree  for  the  deficiency  before 
the  entty  of  the  remittitur.    Moseleg  et  al.  v.  Sehoonhoven,  113 

43.  Error  cured. — ^Where  a  decree  for  a  deficiency  was  too  lazic^, 
but  defendant  in  error  remitted  in  the  appellate  court  the  excess  of  the 
decree  above  the  amount  due,  the  error  was  cured.  Moseley  et  al.  v. 
Schoonhoven,  113 

Yaria^ncb. 

44.  A  negations  and  proofs, — ^Allegations  and  proofs  must  agree,  and 
allegations  which  are  essentially  descriptive  of  the  contract  must  be 
proved  as  set  forth,  or  the  variance  will  be  fatal.  Reading  v.  Lining, 
ton,  .  491 

45.  Allegations  and  proofs. — A  substantial  variance  between  the 
allegations  and  proof  is  fatal.  The  liability  of  a  railroad  for  the  wrong- 
ful act  of  its  servant  in  thrusting  a  passenger  from  a  car,  is  not  properly 
pleaded  under  an  averment  of  negligence  in  moving,  propelling  and 
operating  the  train.    C.  B.  dt  Q.  R.  R.  Co.  v.  Wilcox,  43 

46.  Declaration  not  supported  by  evidence. — ^The  declaration  in  this 
case  is  not  supported  by  the  evidence,  and  the  judgment  must  be  re- 
versed.    Barks  et  al.  v.  Woodruff,  06 

47.  Instrument  under  seal. — Where  an  instrument  under  seal  exe- 
cuted by  one  partner  in  the  absence  of  his  co-partners  was  described  in 
the  declaration  as  made  by  ail  the  partners,  plaintiff  must  show  that  it 
was  so  made  or  there  will  be  a  fatal  variance.  Wilcox  et  al.  v.  Dodge 
et  al.,  517 

Verdict. 

48.  Ayainst  evidence. — Where  the  evidence  is  insufficient  to  sustain 
the  verdict,  the  judgment  will  be  reversed.  Vadbouker  v.  Gravelot,  30; 
C.  B.  dt  Q.  R.  R.  Co.  V.  Olson,  245;  Krebs  v.  Thomas,  266;  JBiar  tt 
al.  V.  Stubblejield,  309;    C.  d:  A.  R.  B.  Co.  v.  Lammert,  406 

49.  Excessive. — Giving  the  evidence  for  plaintiff  all  the  weight  that 
can  legitimately  be  claimed  for  it,  his  injury  h  not  shown  to  have  been 
of  such  a  character  as  to  justify  a  recovery  of  $10,000.  C  W.  D.  R'y 
Co.  V.  Haviland,  561 

PRACTICE  IN  CHANCERY.— See  Chancery. 

PRESCRIFIIVE  RIGHT.— See  Posskssioh. 
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presumptions  of  law. 

1.  Among  members  of  fnmilif. — The  law  will  not,  in  the  absence 
of  special  circumstances,  imply  either  an  intention  to  charge  or  a  prom- 
ise to  pay  for  board  or  aervices  among  members  of  the  same  family 
living  together  as  one  honsehold.  In  such  coses,  the  presomptioa 
naturally  arises  from  the  very  fact  of  the  relationship  that  it  was  in- 
tended as  a  gratuity.     Fruitt  v.  Andeigon,  '  421 

2.  Among  membfrs  of  family. — To  rebut  auch  presnmptiOD,  Oi- 
diuarily  either  an  eipress  contract  must  be  proveLl  or  it  must  be  shown 
by  tucta  and  circamBtanceB  that  at  the  time  the  board  was  fortiished  oc 
services  rendered,  the  one  expected  to  receive  payment  and  tiie  other  to 
make  payment.     FraUt  v.  Andereoit,  421 

3.  Negligence. — A.  municipal  ordinance  as  to  the  rate  of  speed  of 
ttainstohave  theeffect  of  raising  the  statatoiy  presamption  that  an  in- 
jur; resulta  from  negligence  of  the  company  in  running  its  trains  at  a 
rate  prohibited  by  the  ordinance,  mutit  conform  to  the  provisions  of  the 
statute.    C.  B.  A  Q.  R.  R.  Co.  v.  Dmtgherty.  181 

4.  Negligence  of  deaf  and  duitA  child. — It  is  not  an  irrebuttable 
leiral  presumption  that  a  deaf  and  diimbchild  tenyeara  of  age  is  wholly 
incapable  of  reasoning,  of  appreciating  danger,  and  of  exercising  any 
degree  of  care  whatever,  and  therefore  incapable  of  negligence,  and  of 
being  a  juridical  cause  of  an  injury.  This  is  a  question  of  fact  and  one 
to  be  submitted  to  the  jury  as  such.     C.  <t  A.  R.  R.  Co.  t.  Lamnurl, 

403 
G.  Promise  tehen  preaumtd. — A  promise  maybe  imperatively  and 
oonclusively  presumed  by  law  from  the  existing  relations  between  the 
parties,  and  sometimes  a  jury  mt^  infer  a  request  or  promise  even  cod- 
tnu7  to  the  fact  on  the  ground  of  legal  ebiigation  alone.  The  law  will 
imply  for  an  insane  peraon  no  promise  that  is  not  reasonable  and  just. 
Fruitt  V.  Anderton,  421 

PRINCIPAL  AND  SURETY.— See  Sckety. 

PROFESSIONAL  SERVICES. 
Oenkkallt. 

1.  FacUtohecon^dertdinfi^'ng  valutofiueh  getvieei. — The  pro- 
fessional skill  and  standing  of  the  person  employed,  his  experience,  the 
nature  of  the  controversy,  both  in  regard  to  the  amount-  involved  and 
the  character  and  nature  of  the  questions  raised  in  the  case,  as  well  as 
the  reiuU,  should  all  be  taken  into  consideration  in  fixing  the  value 
of  the  services  rendered.     Haiah  v.  Mundag  it  al.,  539 

2.  Meaning  of  reeuU — Ultimate  benefiU  not  to  be  considered. — The 
result,  as  mentioned  sttpra,  means  the  way  in  which  the  litigation  termi- 
nated, and  not  that  tlie  party  performing  the  services  may  trace  out  ulti- 
mate benefits  to  his  client  with  the  view  of  enhancing  the  value  of  his 
services.     Haish  v.  Mundai/  et  ah,  539 

8.  Province  of  Jmy. — In  a  enit  for  prof^ional  services,  upon  a 
guantvm  mervit,  no  spedflc  remuneration  having  been  agreed  upon,  it 
is  the  province  of  the  jury  to  determine  the    amount,  and  thej   aie  not 
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bound  or  iiece«Barily  controlled  by   the  opinions  of  attorneys  as  to  the 
value  of  such  servioes,  but  such  opinions  are  to  be  regarded  merely  as 
facts  in  the   case  to  be  considered   by  the  jniy  in  connection  with  the 
other  facts  and  circumstances  in  evidence.    Haishy,  Munday  et  al.,  539 

PROMISSORY  NOTES. 

GSMBRALLT. 

1.  AssigntnetU  of  notes, — In  an  action  on  promissory  notes  assigned 
by  the  husband  to  the  wife,  it  is  immaterial  for  parties,  not  creditors  of 
the  husband,  to  maintain  that  the  notes  were  assigned  to  the  wife  to 
defraud  creditors.    Funkv.  Lawson  et  al.,    *  229 

2.  Delhery. — A  husband  *s  possession  of  a  note  after  notice  to  his  wife 
of  his  indorsement  of  it  to  her,  and  the  receipt  of  the  husband  at 
the  post-office  of  another  note,  indorsed  and  mailed  to  the  wife  by  the 
husband's  brother,  is  a  possession  and  sufficient  delivery  to  the  wife,  and 
she  succeeds  by  virtue  of  the  negotiabilty  of  the  notes,  to  the  rights  of 
all  assignors.    Funk  v.  Lawson  et  ah,  229 

3.  Sult/equent  agreement. — Where  a  note  for  $26  was  given  and 
afterward  there  was  an  agreement,  without  consideration,  that  the 
principal  might  make  payment  in  work.  Held,  that  such  agreement 
at  most  was  a  mere  nudum  factum.  In  an  action  on  the  note  plaintiff 
need  not  show  that  he  demanded  the  work,  as  by  its  very  terms  the 
agreement  was  a  privilege  or  permission  accorded  the  payor  and  the 
duty  of  ava  ling  himself  of  it  devolved  upon  hioL  Gimmerson  v.  But- 
ler et  al,  399 

RAILROADS.— See  Coxmok  Cabribbs. 
Fences. 

1.  Failure  to  huild  oattle-guards. — ^The  requirement  to  build  cattle- 
guards  at  road  crossings  is  not  different  from  that  to  build  fences  along 
the  track,  and  a  failure  to  build  such  cattle-guards  imposes  no  greater 
or  other  liability  than  the  failure  to  fence.  P.  D.  <k  E.  Wy  Co.  v, 
Schiller,  448 

2.  Failure  to  keep  fence  in  repair. — ^The  statute  does  not  make  a 
railroad  company  liable  for  all  injuries  to  stock  occasioned  direi'tly  or 
indirectly  by  a  failure  to  fence  or  keep  its  fences  in  repair.  The  liability 
is  limited  to  such  damages  only  as  may  be  done  by  the  agents,  engi^ies 
or  cars  of  the  company.    /.  B.  it  W.  R*y  Co.  v.  Sehertz,  304 

3.  Injury  to  elock. — A  railroad  company  is  not  liable  for  accidents 
arising  from  fright  to  horses,  occasioned  by  escaping  steam,  signals, 
etc.,  if  its  agents  are  free  from  negligence  in  their  use.  As  the  dam- 
age appellee  sustained  to  his  borne  was  not  occasioned  by  the  agents, 
engines  or  cars  of  appellant,  he  can  not  recover.  J.  B.  dt  W.  R'y 
Co.  V.  Schertz,  304 

4.  Injury  to  stock. — ^The  statute  requiring  railroad  companies  to 
fence  their  tracks,  is  not  for  the  purpose  of  protecting  adjoining  land 
owners  from  damage  that  might  be  done  by  stock  getting  on  the  right 
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of  way  and  thence  to  the  adjacent  crops.  The  object  of  the  statute 
was  to  prevent  stock  from  coming  on  the  railroad  and  being  injured, 
and  to  prevent  accidents  which  would  likely  occur  if  stock  were  not 
fenced  awfly  from  the  track,  thereby  promoting  the  safety  of  passengers 
and  employes  on  the  trains.    P.  D,  db  E,  R^y  Co,  v.  Schiller,  443 

Genbrallt. 

5.  Connecting  Z»n««.— Where  goods  were  received  by  a  common 
carrier  marked  for  transportation  beyond  its  line,  and  the  bill  of  lading 
limited  the  common  law  liability  of  the  carrier  to  safe  carriage  over  its 
own  line.  Heldy  that  the  inhibition  in  Ch.  114,  §  82,  R.  8.,  does  not  ap- 
ply to  a  case  where  the  carrier  is  under  no  obligation  at  common  law  to 
undertake  to  cuxiy  goods  beyond  its  own  line.  C.  dt  N.  W,  R^y  Co,  v. 
Church  et  al,t  17 

6.  Contract  necessary, — ^No  common  law  obligation  attaches  to  carty 
safely  beyond  its  own  line  until  there  is  a  contract  to  carry  beyond  its 
line.  The  mere  reception  by  the  carrier  of  goods,  marked  for  transpor- 
tation to  a  place  beyond  its  line,  may  he  prima  facie  evidence  of  such  a 
contract;  but  the  insertion  in  the  bill  of  lading  of  a  limitation  of  the  con- 
tract of  carriage  to  its  own  line,  brought  to  the  notice  of  and  accepted  by 
the  shipper  will  rebut  such  evidence.  C  d^  N,  W.  R'y  Co,  v.  Church 
etal,  17 

7.  Corporations  acfing  together. — As  the  two  corporations  were 
clearly  acting  together  in  the  transportation,  the  instruction  was  errone- 
ous.    V.  Ry,  <0  T.  Co,  V.  Kallaher,  etc.,  401 

8.  Custom. — A  custom  that  a  carrier  shall  not  be  liable  for  injury  to, 
or  loss,  or  destruction  of  live  stock  beyond  the  value  of  $100,  is  against 
public  policy,  as  a  custom  which  will  excuse  a  carrier  irom  acts  of 
negligence,  is  invalid.     C.  R.  I.  dt  P,  R^y  Co.  v.  Harmon,  54 

9.  Getting  on  moving  train.-^Where  a  boy  of  his  own  motion  tried 
to  step  on  a  moving  train  and  was  injured.  Upon  the  question  whether 
the  engineer  was  negligent.  Held,  that  the  boy,  under  the  circumstan- 
ces of  the  case,  assumed  a  position  no  better  than  that  of  a  trainman  and 
fellow-servant  of  the  engineer;  that  the  engineer,  as  to  penons  wrong- 
fully attempting  to  get  upon  the  cars  of  the  moving  train  without  his 
knowledge,  was  not  bound  to  know  they  were  there  and  provide  for  their 
safety  and  as  to  the  trainmen,  he  was  a  fellow-servant  and  appellant  not 
respoiisible  for  his  culpable  negligence  in  that  regard,  if  there  was 
such.    C.  ilk  A.R.R.  Co.  v.  Lammert,  408 

10.  Liability  for  impaired  condition  of  property. --The  liability  of 
a  common  carrier  for  the  impaired  condition  of  property  upon  arrival  at 
its  destination,  depends  upon  the  nature  of  the  commodity  carried,  and 
the  cause  of  the  deterioration  in  value  or  of  the  ugury  received,  during 
its  transit.  If  the  loss  or  injury  was  the  direct  result  of  natural  decay 
or  any  inherent  infirmity  in  the  article  itself,  the  carrier  is  not  liable. 
C.  R.  I.  <ik  P.  R^y  Co.  V.  Harmon,  55 

11.  Notice  of  Umitation.--'^otice  to  the  shipper  of  the  adoption  of 
a  rule,  that  the  carrier  will  not  transport  live  stock  unless  the  shipper 
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Genbballt.    Continued, 
signs  a  special  contract,  limiting  the  liabiliiy  of  the  carrier,  for  lose  or 
i^juiy  thereto,  to  $100,  does  not  create  a  contract  between  the  parties 
by  which  snch  rales  become  binding.    The  assent  of  the  shipper  most 
appear  before  he  can  be  bound.    C.  R.  L  dt  P.  JB'y  Co,  v.  Hanuon,  54 

12.  Railroad  track  not,  per  ee,  a  public  nuisance. — A  railroad  tauck 
in  a  street  is  not  necessarily,  per  ««,  a  public  nuisance.  Nor  cao  it  be 
said,  as  a  matter  of  law,  that  it  is  an  obstruction.  W.  St.  L,  4&  P.  K'y 
Co,  ▼.  The  People,  448 

13.  Rate  of  epeed. — A  railroad  company  must  conform  the  rate  of 
speed  of  its  trains  to  the  safety  of  the  public  at  all  places  in  a  city 
where  persons  have  as  equal  a  right  to  travel  as  the  company  have  to 
run  trains.    C.  B.  tt  Q.  R,  R.  Co,  v.  Dougherty^  181 

14.  To  overcome  statutory  liability, — Where  a  train  running  in 
total  disregard  of  the  law  killed  appellant's  cow,  to  overcome  the  lia- 
bility created  by  the  statute  under  such  drcumstanoes,  the  preponder^ 
anoe  of  the  evidence  should  show  that  the  ii^jury  was  not  the  result  of 
the  wrongful  act  of  the  railroad  company.  St.  L.  V,  dt  T,  H,  R,  R. 
Co,  V.  Morgan,  256 

15.  Walking  upon  railroad  track, — ^Where  there  is  no  excuse  or 
justification  .for  the  act,  it  is  negligence  for  a  person  to  walk  upon  the 
track  of  a  railroad,  whether  laid  in  the  city  or  upon  the  open  field,  and 
he  who  deliberately  does  so  will  be  presumed  to  assume  the  risk  of  the 
perils  he  may  encounter.    C  B.  <^  Q,  R.  R,  Co,  v.  Olson,  245 

16.  Vitality  of  freight, — In  the  transportation  of  live  stock,  the 
carrier,  in  the  absence  of  negligence,  is  not  responsible  for  such  inju- 
ries as  occur,  in  consequence  of  the  vitality  of  the  freight.  C  R.  I.  dt 
P.  R"y  Co.  V.  Harmon,  54 

RECOGNIZANCES.— See  Practicb. 

RENT.— See  Landlobd  and  Tenant. 

REPLEVIN  BOND.— See  Bond. 

REPLICATION.— See  Pleadings. 

RESERVATIONS.— See  Deeds. 

REVENUE.-See  Taxes. 

ROADS  AND  BRIDGES. 
Bbidoes. 

1.  Building  of  bridge  under  %  lit— Where  a  town  builds  a  bridge 
by  virtue  of  §  111  (Road  and  Bridge  Law)  accepts  and  pays  for  it  out 
of  funds  raised  by  the  town,  there  is  no  legal  duty  resting  upon  the 
county  to  reimburse  such  town  for  one  htdf  of  the  cost  thereof.  Super^ 
visors  of  McHenry  Co,  v.  The  People,  204 

2.  Finding  of  commissioners, — The  finding  of  highway  commissioit- 
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ROADS  AND  BRIDGKS. 
Bktdokb.     Coittiniied. 
era,  an  to  those  matt«T«  relating  to  roads  and  bridges,  which  are  placed 
by  the  statuU  under  their  exclusive  control  and  juriBdiction,  ettablJBh 
the  existence  of  the  facts  as  they  have  determined  them  to  be.    Super- 
visOfB  of  Kendall  Co.  v.  The  People,  210 

3.  Finding  of  eommieiioners  kjAmi  not  coneiimM.— The  finding' 
of  the  commies  ion  eis,  as  to  the  necessity  of  a  bridge,  would  conclude 
the  county  board  of  eupervisora,  and  the  determination  tbat  the  con- 
struction of  such  bridgs  would  be  an  unreasonable  burden  upon  the 
town  would  probably  have  the  like  effect,  but  upon  the  question 
whether  a  town  has  raised  one  half  th;;  necessary  fnnds  for  completing 
the  proposed  work,  the  finding  of  the  commiiuionen  would  not  pre- 
clude the  county  board  of  supervisors  and  the  courts  from  inquiring  into 
theezlBtence  of   such  fact.     SaperritoraofKendaUCo.v.  The  People, 

210 

4.  Mandamus. — A  petitjon  for  a  maDdamoi  agninst  a  county  board 
,  to  compel  them  to  ftimidh  aid  to  build  a  bridge,  should  allege  that  the 

towu  had  rained  one  half  the  necessary  fmidB.    Supei-visors  of  Kendall 
Co.  V.  The  FeopU.  210 

Roads.  ' 

5.  License  of  commissioners  to  private  individuals. — A  mere 
license  or  permission  of  one  or  more  of  the  coramissionera  of  highways 
given  to  aprivate  Individualtodigadihihalonfr  a  highway,  upon  nhich 
he  acts  and  expends  hifiraonpy, can  not  operate  asagrant  ofaperpetual 
right  for  such  individual  to  drain  his  land  through  this  ditch.  A  board 
of  commissioneni  can  not  grant  away  Ihe  use  of  the  right  of  way  of  Che 
public  highway  to  a  private  person,  and  the  right  to  perpetually  fli>od 
the  land  of  another  can  only  be  acquired  by  grant  or  prescription. 
Johnson  et  al.  v,  Bea,  331 

6.  Poieer  of  commissioners  of  highioays. — CommissionerB  of  high- 
ways caji  not  bind  the  public  to  famish  drainage  for  a  private  Individ- 
nal'a  lands,  except  for  such  overflow  aa  they  cause  by  their  own  acts. 
Johnson  et  al.  v.  Rea,  331 

7.  Public  user. — The  public  ran  not  acquire  a  prescriptive  right  to 
pass  over  a  tract  of  land  generally,  but  such  right  must  be  confined  to 
a  specfic  line  or  way;  nor  can  the  time  during  which  various  and  distinct 
lines  of  travel  have  been  used,  be  so  onited  as  to  make  up  the  requisite 
time  to  establish  such  right  to  a  given  single  line  of  road.  Bryan  v. 
aty  qf  East  St.  L.,  390 

SALE. 
DBirvERT. 

At  to  Iht  damages  for  dtlat/  in  delieerjf. — Sef  Dauagi^. 
1.    D«Ii»y  in.— Where  goods  bought  on  credit  are  to  be  delivered  at  the 
place  of  sale  and  the  vendee  wTOngfnIly  delays  the  delivery,  the  vendor 
may  secure  bis  rights  by  making  a  tender,  which  is  tantamount  to  a  de- 
livery.   In  such  cases  a  setting  apart  of  the  goods  for  the  vendee  and 
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Dblitbrt.    Continued. 
notice  thereof  to  him  will  be  a  suificient  tender.    Langford  y.  Maehay 
et  al,  23S 

2.  I^eel  of  ctequiescenee  in  delay, — If  the  vendor  acqaiesoea  in  the 
delay  of  the  yendee  to  call  for  the  gooda,  without  making  a  tender,  he 
accepts  the  legal  conseqaences,  which'  is  a  postponement  of  the  time 
from  which  the  credit  will  run.    Langford  v.  Maekay  et  al,,  j  223 

Gknsrallt. 

8.  Specific  artich.— Where  the  subject  of  a  contract  was  a  certain 
cow  and  the  bargain  was  struck  and  consideration  paid,  bat  an  arrange- 
ment was  made  by  which  the  cow  was  to  remain  in  the  pasture  where 
she  waa  for  a  speciBed  time.  Held^  that  by  the  contract  of  sale  and 
payment  of  the  considerat  on,  the  property  in  the  cow  passed  from  the 
seller  to  the  buyer,  and  from  that  time  the  cow  was  wholly  at  the  risk 
of  the  latter,  the  former  being  liable  only  for  want  of  ordinary  care  or 
bad  faith  as  bailee.    Eace  v.  Haneen  et  al.,  605 

4.  Purchase  on  credit. — ^The  legal  eifect  of  a  contract  of  purchase  of 
an  entire  bill  of  goods,  not  of  any  specific  articles,  but  of  goods  of^a 
kind,  quality  and  amount  specified,  on  six  months  time,  is  to  make  the 
price  due  and  payable  in  six  months  lirom  the  time  of  the  deliyeiy  of 
the  entire  bill.    langford  y.  Maekay  et  aL,  228 

5.  Waiver, — The  mere  acceptance  of  a  purc^hased  article  after  the 
agreed  time  for  deliyeiy  has  elapsed,  does  not  of  itself  constibite  a 
waiyer  of  damages  for  the  delay,  unless  such  acceptance  is  attended 
with  such  circumstances  as  to  manifest  an  intention  on  the  part  of  the 
buyer  to  waiye  such  damages.    Ramsey  et  al,  y.  Tally  et  al,,  468 

Of  LA17D. 

6.  Priority  ofXien, — Where  the  lien  of  a  material  man  is  prior  to  that 
of  an  equitable  mortgagee  as  to  the  building  and  subject  to  it  as  to  the 
land,  and  a  sale  of  the  premises  is  necessary,  the  proportion  of  the 
value  of  the  building  to  that  of  the  whole  should  be  first  ascertained 
and  applied  to  the  satisfaction  of  the  claims  of  the  material  man. 
Langford  y.  Maekay  et  al.,  223 

7.  rnwt««.— Where  a  party  to  whom  lands  have  been  conveyed  by 
a  deed  absolute  in  form,  but  in  fact  as  security  for  mon^y  loaned,  sells 
the  property,  in  the  absence  of  actual  fraud  be  is  chargeable  only  with 
the  value  of  the  lands  at  the  time  of  selling.    Gihhs  v.  Meserve^     613 

SERVICES. — ^See  Contiiac3T8— Pr  fessional  Services. 

SIDEWALKS.— See  Cities,  Villages  and  Towns. 

STATES  ATTORNEY.— See  Officers. 

STATUTE  OP  LIMITATIONS. 
Gen  Eli  at.lv. 

1.  Date  of  commencement  of  suit — Ordinarily  the  issue  of  the  mtra* 
mons  is  date  of  the  commencement  of  a  suit,  and  if  any  cause  exists 
why  that  date  should  not  apply,  party  relying  on  Statute  of  Limitations 
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Generally.    Continued. 
iboaXd  make  auch  canse  apparent.    C.  B.  <6  Q.  R.  E.  Co.  v.  Wilcox,  43 

2.  Fire  insurance.— The  liability  imposed  by  §  16  oF  tbe  atatate  in 
relation  to  Sre  insurance  compunies,  being  in  the  nature  of  a  statuloiy 
penalty,  is  within  thepcovisionaof  §  14  of  the  Statute  oriiimitatioas  and 
IB  barred  after  two  ^eaiB  from  the  time  the  act. on  therefor  accrues, 
Kimball  V.  Hurlbut,  500 

3.  Time  when  it  begins  to  rttn. — The  Statute  of  L'mitationg  begiaB  to 
run  from  the  time  the  cause  of  action  accrued.  .  Dmedy  v.  Nelson,      74 

4.  When  a  bar. — Where  the  servicu  wan  performed  and  Qie  promise 
to  pay  was  made  more  than  ten  years  before  suit  waa  instituted,  plaintiff 
can  not  recover  unless  he  proves  a  nevr  promise  to  pay  within  five  yeara 
neitbefora  thebeffiniiiD20f  thesuit.    MeClintiev.  Layman,  856 

5.  When  no  bar. — Where  a  party  could  not  institute  eait  against  him- 
self as  conservator  of  a  lunatic  for  necessaries  famished  by  him  to  the 
lunatic,  the  Statute  of  Limitalions  does  not  applj,  and  will  ci:eate  no  bar 
to  the  recovery  of  the  claim.     Fruilt  v,  AniUiaoa,  421 

STlPtTLATIONS.— See  Peactiob. 

STOCKHOLDERS. 
Gehkrallt. 

1,  Individual  liability  of  a  atoehholder. — Where  a  stockholder  of 
ftn  inaolvenl  bank  was  sued  under  a  clanse  of  a  special  charier  of  a 
bank,  providmg  that  "  whenever  default  shall  be  made  in  the  payment 

.  of  any  debt  or  liability  contracted  by  the  corporation,  the  stockholders 
shall  be  held  individually  responsible  for  an  amount  equal  to  the 
amount  of  stock  held  by  them  mspectivelf,"  by  an  admitted  creditor 
of  the  bank,  and  it  appeared  that  defendant  had  purchased  claims 
agiunst  the  bank  at  a  discount,  and  had  them  canceled.  Held,  that  the 
defendant  in  satisfying  his  individual  liability  should  be  allowed  only 
the  amount  be  actually  paid  fw  such  claims,  and  not  theic  face  value. 
Oaueh  v.  Harrison,  457 

2,  Status  of  «iockhotder.—k  stockholder  occupies  the  slaint  of  a 
partner  to  the  extent  of  his  individual  liability,  and  as  a  partner  he 
must  answer  to  the  amount  of  his  stock  for  the  debts  of  the  corpora- 
tion.   Oaitch  T.  Harrison,  457 

SUITS.— See  Aonoss.' 

SURETY. 

GENEHA.U.T. 

1.  Approval  of  o-gteiat  boni.— The  statute  requiring  a  town  clerk 
to  approve  a  bond  was  made  for  the  security  of  the  public,  and  not  for 
the  benefit  of  the  bondsmen,  and  the  sureties  can  not  object  that  the 
bond  was  not  approved  in  the  manner  provided  by  law.  Town  of 
Athhum  T.  Lake  et  al.,  25 

2.  Conttruetion  (ff  a  meets''  liability. —The  undertaking  of  a  sarety 
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SURETY. 
Gknerallt.    Continued. 
is  construed  strictly,  and  can  not  be  enlarged  or  varied  by  judicial  con- 
struction.   A  surety  is  not  held  beyond  the  precipe  words  of  his  under- 
taking, and  in  case  of  doubt  as  to  his  liability,  the  doubt  is  generally, 
if  not  univenally,  solved  in  his  favor.    Adams  et  al.  v.  The  Peoj}If, 

380 
8.    Co-s^retjf. — It  was  not  tenable  in  this  case  to  urge  that  if  any 

cause  of  action  existed  at  all,  it  existed  in  favor  of  appellee  and  his 
co-surety,  as  the  suit  was  based  upon  an  alleged  agreement  made  by 
appellant  with  appellee,  and  the  damages  were  predicated  upon  appel- 
lee *s  individual  agreement  and  not  upon  an  agreement  made  by  appellee 
and  his  co-surety  with  appellant.    Singer  M'f^g  Co,  v.  Pike,  506 

4.  LiahiUty  of  sureties, — Where  sureties  sign  an  official  bond  uncon- 
ditionally, without  any  understanding  that  other  securities  shall  be  pro- 
cured, they  can  not  complain  that  afterward  by  an  agreement  of  the 
principal  with  the  town  clerk,  there  was  to  be  other  security  and  that  none 
was  procured.     Town  of  Ashknm  v.  Lakeetal.^  25 

5.  Omission  of  name  of  surety  in  bond. — Although  the  name  of  a 
surely  u  not  mentioned  in  a  replevin  bond,  it  does  not  affect  the  validity 
of  the  bond,  for  although  the  name  of  the  party  is  not  mentioned  in  the 
bond,  yet  if  he  signs  and  seals  it,  he  will  be  bound.  Affeld  et  al,  y. 
The  People,  502 

6.  Recognizance. — Where  a  county  judge  changed  the  venue  in  a 
criminal  cause  and  transferred  it  to  the  circuit  court,  of  his  own  voli- 
tion, because  an  attorney  for  the  defendant  at  the  time  of  his  election 
as  county  judge:  held,  that  «uch  an  order  is  a  nullity,  and  sureties  can 
not  be  held  liable  for  a  failure  on  the  part  of  the  principal  to  appear  in 
the  circuit  court,  for  their  contract  was  for  the  appearance  of  the  de- 
fendant in  the  county  court    Adams  et  al.  v.  The  People^  8S0 

TAXES. 
Genbballt. 

1.  Correct  description  of  real  e^taf^. — ^The  public  have  an  interest 
in  having  every  tract  of  land  subject  to  taxation  so  described  that  it 
can  be  readily  located  from  the  description  of  it  in  the  assessment  roll 
and  in  the  proceedings  that  may  become  necessary  for  the  enforcement 
of  the  collection  of  thi  taxes  assessed  against  it.  The  People  v.  Pur- 
viance,  216 

2.  Duty  of  clerk  under  the  statute. — If  the  owner  of  any  tract  of  land 
that  can  not  be  describe!  except  by  metes  or  bounds,  does  not  perform 
his  duty  under  §  62  of  the  Revenue  Act^  under  §  63  it  becomes  the  duty 
of  the  county  clerk  to  g've  the  required  notice,  and  in  case  of  the  re- 
fusal of  the  owner  to  pedbrm  such  duty  -within  Hairty  days,  the  clerk 
must  cause  such  surv^  and  plat  to  be  made  under  his  own  direction. 
The  People  v.  Purviance,  216 

3.  Re-assessment,  expetises  of, — ^Where  a  county  board  of  supervis- 
ors of  a  county  under  township  organization,  ordered  a  re-assessment  to 
be  made  of  a  township,  as  the  first  assessment  was  grossly  incorrect, 
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Generally.  Continued. 
and  under  his  order  the  assessor  made  and  retnmed  another  assessment, 
and  the  equalization  was  made  on  the  basis  of  the  latter  asseesment. 
Held,  that  the  township  and  not  the  county  was  liable  for  the  demand 
of  the  assessor  for  payment  for  services  rendered  in  the  re-assessment. 
Where  there  is  township  organization,  the  statute  does  not  require  the 
county  to  pay  the  township  assessor  in  any  event  Crawford  Co.  t. 
Hula,  406 

TENDER.— See  Vendor  and  Vendee. 

TIME. 

PUKCHASB  ON  CREDIT. 

As  to  time  when  assignment  takes  effect. — See  Assignment. 

1.  Time  when  credit  begins  to  run. — The  legal  effect  of  a  coati*act  of 
purchase  of  an  entire  bill  of  goods,  not  of  any  specific  articles  but  of 
goods  of  a  kind,  quality  and  amount  specified,  on  six  months'  time,  is  to 
make  the  price  due  and  payable  in  six  months  from  the  time  of  delivery 
of  the  entire  bill.    Langford  v.  Maekay  et  ah,  22^i 

TRESPASS. 
Generally. 

1.  Children  as  trespassers. — The  owners  of  private  grounds  are  lia- 
-     ble  for  iixjuries  to  children,  although  trespassing  at  the  time,  where  from 

the  peculiar  nature  and  exposed  position  of  the  dangerous  defect  or 
agent,  the  owner  should  reasonably  anticipate  such  injury  to  fiow  there- 
from, as  actually  happened.    Coppner  v.  Penn,  Co.,  600 

2.  Trespassers  on  private  grounds. — ^The  owner  of  private  grounds 
is  under  no  obligation  to  keep  them  in  a  safe  condition  for  the  benefit  of 
trespassers,  idlers,  bare  licensees  or  others  who  come  upon  them  not  by 
invitation,  either  express  or  implied,  but  for  their  own  convenience  or  ' 
pleasure,  or  to  gratify  their  cariosity,  however  laudable  their  purpose 
may  be.    Coppner y,  Penn.  Co.,  600 

3.  Trespass  for  false  imprisonment, — An  action  of  trespass  for  false 
imprisonment  will  not  lie  by  a  party  arrested  on  a  valid  warrant  issued 
against  him  by  a  court  having  jurisdiction  of  the  complaint.  Krehs  v. 
Thomas,  266 

TRUSTS. 
Gknbrallt. 

As  to  sale  hif  trustee. — See  Sale. 

1.  Agreement  to  support  grantor. — An  agreement  to  support  grantor 
where  it  forms  a  substantial  part  of  the  consideration,  in  a  conveyance 
of  land,  is  in  the  nature  of  a  secret  trust  for  the  benefit  of  the  grantor, 
and  if  the  transaction  leaves  the  grantor  indebted  beyond  his  means  of 
payment,  wi.l  avoid  the  conveyance,  as  to  creditors  not  fully  provided 
for.    Funk  v.  Lawson  et  ah,  229 

USER. — See  Roads  and  Bridges. 
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VENDOR  AND  VENDEE. 
Generally. 

1.  Effect  of  acquieaeenee, — If  the  vendor  acquiesces  in  the 
delay  of  the  vendee  to  call  for  the  goods,  without  making  a  tender,  he 
accepts  the  legal  consequences,  which  is  a  postponement  of  the  time 
from  which  the  credit  will  ran.    Langford,  etc.,  v.  Mackay  et  aL,    223 

2.  Notice. — As  between  vendor  and  vendee  or  shipper  and  carrier, 
where  the  article  is  desired  for  a  special  urpose,  that  fact  should  be 
communicated  to  the  vendor  or  carrier,  if  it  is  made  the  foundation  of 
special  damages  against  them,  and  is  of  a  character  likely  to  affect  the 
action  of  the  vendor  and  carrier.     VT.  St,.  L.  <t  P.  R'y  Co.  v.  Lynch, 

365 
8.  Sale  of  chattels. — Under  the  circumstances  of  this  case  it  was 
error  for  the  court  to  refuse  to  allow  appellant  to  show  that  B.  in  fact 
owned  the  fourteen  turkeys,  and  asserted  his  right  thereto,  and  thaf  ap- 
pellant had  yielded  to  such  paramount  title  and  satisfied  the  claim. 
Condee  v.  Crippe,  81 

4.  Tender. — Where  the  goods  are  to  be  delivered  at  the  place  of 
sale  and  the  vendee  wrongfully  delays  the  delivery,  the  vendor  may  se- 
cure his  rights  by  making  a  tender,  which  is  tantamount  to  a  delivery. 
In  such  cases  a  setting  apart  of  the  goods  for  the  vendee  and  a  notice 
thereof  to  him,  will  be  a  sufficient  tender.  Langford,  etc.,  v.  Mackay 
et  ah,  22:3 

5.  Time  when  credit  begins  to  run. — ^The  legal  effect  of  a  contract 
of  purchase  of  an  entire  bill  of  goods,  not  of  any  specific  articles  but  of 
goods  of  a  kind,  quality  and  amount  specified,  on  six  months*  time,  is 
to  make  the  price  due  and  payable  in  six  months  from  the  time  of  de- 
livery of  Uie  entire  bill,    Langford^  etc.,  v.  Mackay  et  al.,  223 

WAIVER. 
Gbkerallt. 

1.  Damages  for  delay  in  deUtaery. — ^The  mere  acceptance  of  a  pur- 
chased article  after  the  agreed  time  for  deliver t*  has  elapsed,  does  not 
of  itself  constitute  a  waiver  of  damages  for  the  delay,  unless  such  ac- 
ceptance is  attended  with  such  circumstances  as  to  manifest  an  mten- 
tion  on  the  part  of  the  buyer  to  waive  such  dama^;^.  Ramsey  etal.  v. 
TuUy  et  al.,  463 

WAREHOUSES. 
Gekeballt. 

1.  Storage. — Where  storage  is  the  main  thing  in  the  contemplation 
of  the  parties,  and  the  removal  of  the  goods  to  the  warehouse  and  their 
return  to  the  bailor  in  the  same  city  is  merely  a  necessaiy  incident  to 
the  storage,  the  liability  is  that  of  a  warehouseman,  and  not  of  a  com- 
mon carrier.    Armfield  v.  Humphrey ^  90 

WATER-COURSES. 
Generallt. 

As  to  damages  for  insufficient  drainage. — See  Damagfs. 

1.    Drainage. — By  the  grading  of  the  streets,  the  natural  flow  oi 
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WATER-COURSES.    Generally.    Continued. 

water  upon  appellee's  premises  was  increased  and  his  property  dam- 
aged. In  a  suit  for  this  damage,  appellee  recovered  a  judgment.  Upon 
appellant  commencing  proceedings  under  the  law  of  eminent  domain, 
appellee  agreed  that  if  appellant  would  dismiss  his  condemnation  suit, 
and  construct  upon  appellee's  premises  a  good  and  substantial  tile  drain 
to  carry  off  the  water  without  any  overflow,  appellant  might  enter  said 
premises  and  construct  the  same.  The  drain  failed  to  cany  off  the  wa- 
ter in  times  of  heavy  rain.  Held,  that  this  contract  was  a  sufficient 
license  to  enter  upon  appellee's  premises  to  construct  the  drain,  and 
that  a  count  in  trespass  can  not  be  sustained.  City  of  Bloomington  v. 
Burke,  814 

2.  License  of  highway  eommissioners, — A  mere  license  or  permission 
of  one  or  more  of  the  highway  commissioners  to  a  private  individual  to 
dig  a  ditch  along  the  highway,  upon  which  he  acts  and  expends  his 
money,  can  not  operate  as  a  grant  of  a  perpetual  right  of  way  of  the 
public  highway  to  a  private  person,  and  the  right  to  perpetually  flood 
the  lend  of  another  can  only  be  acquired  by  grant  or  prescription. 
Johnson  et  al.  v.  Rea,  881 

3.  Power  of  commissioners  &f  higlurays. — Commissioners  of  high- 
ways can  not  bind  the  public  to  furnish  drainage  for  a  private  individ- 
ual's lands,  except  for  such  overflow  as  they  cause  by  their  own  acts. 
Johnson  et  al.  v.  Rea^  881 

WILLS. 
Gei^eballt. 

1.  Appointment  of  conservator. — The  issues  found  in  a  county  court 
in  a  proceeding  to  have  a  conservator  appointed,  do  not  necessarily  in- 
volve the  same  questions  necessary  to  be  determined  in  settling  the 
mental  capacity  to  make  a  will,  and  the  record  of  a  court  showing  ap- 
pointment of  conservator  is  not  competent  evidence  to  prove  inability  to 
make  a  will.    Pittard  et  al,  v.  Foster,  132 

2.  Mental  capacity. — An  instruction  that  "  if  the  testator  had 
mental  capacity  enough  to  understand  the  act  he  was  performing,"  is 
erroneous.  The  act  Ls  simply  the  making  the  vnll  or  signing  it.  If  the 
words  "  the  business  he  was  en.aged  in ''  had  been  used,  it  would  have 
been  correct.    Pittard  et  al,  v.  Foster,  132 

8.  Undue  influence. — An  instruction  "That  •  *  ♦  the  influence 
to  control  testator  so  as  to  render  his  making  a  will  of  no  effect  must 
be  such  as  to  mislead  him  to  the  extent  of  making  a  will  contrary  to 
his  own  wishes  "  was  altered  by  the  court  striking  out  the  words  "own 
wishes "'  and  inserting  "  duty.'*  Held,  that  the  modification  was  not 
error.    Pittard  et  al.  v.  Foster^  182 

WITNESSES.— See  Evidbncb. 

WRIT  OF  ERROR. 
Generally. 

1.  Criminal  case. — A  writ  of  error  does  not  lie  at  the  instance  of 
the  people  to  reverse  the  judgment  of  a  trial  court  in  a  criminal  case. 
The  People  v.  Glodo,  348 
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